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The  Supreme  Court  of  the  State  of  New  Mexico  begins 
its  regular  term  on  the  second  Wednesday  in  January  and 
continues  during  the  entire  year,  at  Santa  Fe,  New  Mexico, 
the  seat  of  government. 

Sessions  of  the  January  term,  for  oral  argument,  will  be 
held  on  the  second  Wednesday  in  January,  and  on  the  first 
Mondays  in  May  and  September  of  each  year. 


UNITED  STATES 

DISTRICT  COURT 

FOR  THE 
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HONORABLE  WILLIAM  H.  POPE,  District  Judge.  Presiding 
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At  Santa  Fe,  on  the  flrst  Mondays  in  April  and  October. 
Special  terms  elsewhere  as  ordered  by  the  Presiding  Judge. 


THE  DISTRICT  COURTS 

OF  THE 

STATE  OF  NEW  MEXICO 


DISTRICT   JUDGES. 

FIRST  DISTRICT Hon.  Edmund  C.  Aljbott,  Santa  Fe 

SECOND  DISTRICT.  .Hon.  Herbert  F.  RaynoldB,  Albuquerque 

THIRD  DISTRICT Hon.  Edward  L.  Medler,  Las  Cruces 

FOURTH  DISTRICT.. Hon.  David  J.  Leahy,  Las  Vegas 
FIFTH  DISTRICT.... Hon.  John  T.  McClure,  Roswell 

Hon.  Granville  A.  Richardson,  Roswell 
SIXTH  DISTRICT.... Hon.  Colin  Neblett,  Silver  City 
SEVENTH  DISTRICT. Hon.  Merritt  C.  Mechem,  Socorro 
EIGHTH  DISTRICT.  .Hon.  Thomas  D.  Leib,  Raton 


DISTRICT    ATTORNEYS. 

FIRST  DISTRICT.  Alexander  Read,  Santa  Fe. 

SECOND  DISTRICT.  Manuel  U.  Vigil,  Albuquerque. 

THIRD  DISTRICT.  Humphrey  B.   Hamilton,   Carrlzozo. 

FOURTH  DISTRICT.  Charles  W.  G.  Ward,  Las  Vegas. 

FIFTH  DISTRICT.  Kenneth  K.   Scott,   Rosv^ell. 

SIXTH  DISTRICT.  James  R.  Waddill,  Deming. 

SEVENTH  DISTRICT.  Harry  P.  Owen,  Los  Lunas. 

EIGHTH  DISTRICT.  George  E.  Remley,  Cimarron. 


TERMS  OF  STATE   DISTRICT  COURTS. 

FIRST    DISTRICT. 
Hon.  Edmund  C.  Abbott,  Judge,  Presiding. 

I 

Santa  Fe  County:        First    Monday    in    March    and    Second 

Monday  in   September,    (at  Santa   Fe,. 
M.  A.  Ortiz,  Clerk.) 

Rio  Arriba  County:  First  Monday  in  June  and  Third  Mon- 
day in  November,  (at  Tierra  Amarilla^ 
M.  A.  Gonzales,  Clerk.) 

San  Juan  County:        First  Monday  in  April,  Second  Monday 

in  October,   (at  Aztec,  W.  B.  Wagner, 
Clerk.) 


Judges  and  Officers 
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SECOND    DISTRICT. 

Hon.  Herbert  F.  Raynolds,  Judre,  Presiding. 

Bernalillo  County:  Third  Mondays  in  March  anu  Septem- 
ber, (at  Albuquerque,  A.  E.  Walker, 
Clerk.) 

Third  Mondays  in  May  and  November, 
(at  Gallup,  P.  W.  Myers,  Clerk.) 

First  Monda-  in  February  and  Fourth 
Monday  in  August,  (at  Bernalillo, 
Abelino  L.  Lucero,  Clerk.) 

THIRD   DISTRICT. 
Hon.  Edward  L.  Medler,  Judge,  Presiding. 


McKinley  County: 
Sandoval  County: 


iX>na  Ana  County: 


Lincoln  County: 


Otero  County: 


Torrance  County: 


First  Mondays  in  March  and  Septem- 
ber, (at  Las  Cruces,  C.  O.  Bennett, 
Clerk.) 

Fourth  Mondays  in  April  and  October, 
(at  Carrizozo,  Albert  H.  Harvey, 
Clerk.) 

First  Mondays  in  April  and  October, 
(at  Alamogordo,  Charles  E.  Thomas, 
Clerk.) 

Third  Mondays  in  May  and  November^ 
(at  Estancia,  Julian  Salas,  Clerk.) 


FOURTH    DISTRICT. 
Hon.  David  J.  Leahy,  Judge,  Presiding. 


San  Miguel  County: 
Guadalupe  County: 

Mora  County: 


Third  Mondays  in  May  and  November, 
(at  Las  Vegas,  Lorenzo  Delgado,  Clerk.) 

First  Monday  in  April  and  Fourth 
Monday  in  September,  (at  Santa  Rosa, 
Geo.  Sena,  Clerk.) 

Fourth  Mondays  in  April  and  October, 
(at  Mora,  Tito  Melendez,  Clerk.) 

FIFTH    DISTRICT. 


Hon.  John  T.  McClure,  Judge,  Presiding. 
Hon.  Granville  A.  Richardson,  Judge,  Presiding. 


Chaves  County: 


Curry  County: 


Second  Monday  in  April  and  First 
Monda^  in  November,  (at  Roswell,  R. 
F.  Ballard,  Clerk.) 

Second  Monday  in  February  and  Fourth 
Monday  in  September,  (at  Clovis,  Wal- 
ter C.  Zerwer.  Clerk.) 
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Judges  and  Officers 


,^ddy  County: 


Roosevelt  County; 


Second  Monday  In  January  and  First 
Monday  in  Septe*aber,  (at  Carlsbad,  A. 
R.  O'Qulnn,  Clerk.) 

Second  Mondays  in  March  and  Octo- 
ber, (  at  Portales,  C.  P.  Mitchell.  Clerk.) 

SIXTH    DISTRICT. 

Hon.  Colin  Neblett,  Judge,  Presiding. 

•Grant  County:  First  Monday's  in  March  and  Septem- 

ber, (at  Silver  City,  E.  B.  Venable, 
Clerk.) 

Fourth  Mondays  in  April  and  October, 
(at  Deming,  C.  R«  Hughes,  Clerk.) 

SEVrNTH    DISTRICT. 


Luna  County: 


Hon.  Merritt  C.  Mechem,  Judge,  Presiding. 


Socorro  County: 

Sierra  County: 
Valencia  County: 


Third  Mondays  in  March  and  Septem- 
ber, (at  Socorro,  r3dward  L.  Fortune, 
Clerk.) 

First  Mondays  in  May  and  November, 
(at  Hillsboro,  Anarew  Kelly,  Clerk.) 

First  Mondays  in  March  and  Septem- 
ber, (at  Los  Lunas,  Jesus  M.  Luna, 
Clerk.) 

EIGHTH    DISTRICT. 
Hon.  Thomas  D.  Leib,  Judge,  Presiding. 


Colfax  County: 
-Quay  County: 
Taos  County: 

Union  County: 


First  Mondays  in  May  and  December, 
(at  Raton,  John  L.  Boyle,  Clerk.) 

First   Mondays  in  April  and   October, 
(at  Tucumcari,  D.  J.  Flnnigan,  Clerk.) 

First  Monday  in  June  and  First 
Monday  in  November,  (at  Taos,  A.  A. 
Rivera,  Cler':.) 

First  Mondays  in  March  and  Septem- 
ber, (at  Clayton,  Juan  Duran,  Clerk.) 


RULES 

OF  THE 

SUPREME  COURT  OF  NEW  MEXICO 

AdoptedJuly  15,  1915 
ta  become  effective  September  1, 1915 


I. 

CLERK'S  DUTIES. 

1.    The  Clerk  of  this  Court  shall  reside  and  keep  his  office 

at  the  seat  of  the  State  govern- 
Residence;  Office;  j^^^^      ^^  ^Yiall  not  practice  as 

'^^iil.S'"!!?!!!:  *"  an  attorney  or  counsellor  in  the 

Supreme  or  District     Courts     of 


certain  courts, 
this  State. 


2.  The  Clerk  shall  not  permit  original  records  or  papers  to 

^  ,  .     ,  to  he  taken  from  the  office  of  the 

Original  papers.  ^,^^j^  ^^  ^^^  ^^^^  ^^^^  ^^^^^^^^ 

an  order  from  the  court. 

3.  The  Clerk  will  set  for  oral  argument  all  matured  cases, 

and  cases  which  will  mature  dur- 

thereof.  ^*°^'^  ^^^  arguments  are  made  or 

ordered  by  the  court,  giving  five 
days  notice  thereof,  by  mail,  to  the  interested  attorneys. 

4.  The  Clerk    shall    file    and    record   all  opinions  of  this 

court  and  immediately  upon 
Opinions  filed  and  the  announcement  thereof  shall 
recorded;    notice  to         ^^*i*     ,  t.     ^^ 

attorneys  thereof.  ^^^^^^  ^^«  ^^'^^s®*   °^  ^^^^  «*<1® 

of  the  case  of  the  result  thereof. 

5.  The  Clerk  shall  enter  all  cases  on  the  docket  in  the  or- 

e»4.^..i.^  -.—<•-  -.-  ^^J*  1^1  which  the  transcripts  on  ap- 

entering  cases  on  i        ^  xi.  <        <  - 

docket  ^      '  ^  praecipes  in  cases  of 

writs  of  error,  are  filed  in  his  of- 
fice. In  such  cases  he  shall  enter  on  the  docket  the  date  of 
allowance  of  the  appeal  or  the  issuance  of  the  writ  of  error. 

6.  As  soon  as  any  cause  shall  have  been  submitted  and 

finally  disposed  of  by  the  court, 

cost*        "  ^^®  ^^®^^  ®^*"  ^^^^^  *^^  printed 

abstract    of    record    and    briefs 

therein  to  be  bound  in  one  volume,  in  law  sheep,  for  the  pur- 
pose of  preserving  them,  and  the  cost  thereof  shall  be  taxed  by 
the  Clerk,  but  the  cost  shall  not  be  in  excess  of  two  dollars. 


xxii  Rules  of  the  Supreme  Court 


DOCKET  FEES. 

1.    Upon  docketing  a  case  In  this  court  the  appellant  or 

plaintiff   in   error    shall    deposit 

Advanced  docket  fee;       ^^jj  ^^  Clerk  the  sum  of  twenty 

Additional    costs;  dollars.     ($20.00),     as     advanced 

Refunding  costs.  ^^^^^   ^^^^^  ^^^  ^^^^^  ^^  applied 

to  the  payment  of  costs  as  they  accrue.  When  the  money 
in  the  hands  of  the  Clerk  for  cost  purposes  has  been  exhaust- 
ed, the  Clerk,  before  any  further  costs  shall  be  incurred,  shall 
require  an  additional  deposit  sufficient  to  provide  for  the  prob- 
able accruing  costs  In  the  case.  Upon  the  final  determination 
of  any  case,  the  Clerk  shall  refund  to  the  party  advancing 
such  money,  the  balance  not  applied  to  the  payment  of  costs 
and  the  sum  collected  for  accrued  costs  from  the  losing  party. 

TRANSCRIPTS. 

1.  In  accordance  with  Section  7.  Chapter  77.  Laws  of  1916. 

three  copies  of  the  transcript  of 
^N'^'h^^'  record  in  all  cases,  legibly  type- 

Number,  written,  in  double  space  typewrit- 

ing, shall  be  filed  by  the  appellant  or  plaintiff  in  error  with 
the  Clerk  of  this  court. 

2.  In  making  up  the  transcript  in  cases  of  appeal  and 

writs  of  error,  the  District  Court 

Omission    of  cierVi,  after  setting  out  once   in 

matter  in.  ^^jj  ^^^  ^^^^  ^^  ^^^  ^^^^  ^^^  ^^^ 

names  of  the  parties  thereto,  shall  omit  the  title,  headings 
and  verifications  of  all  papers  filed  in  any  such  cases.  In 
lieu  of  the  full  verifications  of  all  papers  the  said  Clerk  shall 
state,  where  the  papers  are  verified,  that  the  paper  was  veri- 
fied in  the  usual  form,  naming  the  person  verifying  the  same 
and  the  date  thereof,  unless  the  praecipe  shall  distinctly  di- 
rect the  Clerk  not  to  abrevlate  the  record  in  this  manner. 

3.  If  any  Clerk  of  the  District  Court  shall  insert  in  any 

transcript  any  matter  authorized 

Violating  rule  by  Clerk      ^^  ^^  omitted  by  Section  2  hereof. 

or  party,  Penalty.  ^^  ^^^^j  ^^^  ^^  allowed  to  charge 

for  so  doing.  If  any  such  matter  shall  be  embraced  within  any 
transcript  when  in  the  opinion  of  the  court  the  same  was  un- 
necessary to  a  proper  consideration  of  any  point  Involved  in 
the  case,  the  costs  thereof,  in  the  discretion  of  the  court,  shall 
not  be  taxed  against  the  unsuccessful  party. 

4.  When  appeal  or  writ  of  error  is    taken  by  both  parties 

to  a  cause,  a  transcript  of  record 
Cross  appeal;  ^jj^^j  ^    ^^j^^^      ^^    m      ^^  ^^^^ 

One  transcript.  «     v  xiT  ^  /u  v  « 

'^  in  both  cases  and  the  cases  shall 

be  heard  in  the  same  manner  as  though  separate  transcripts 

had  been  filed  in  each  case. 
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5.  In  all  cases  brought  into  this  court,  the  Clerk  of  the 

District  Court  wherein  the  judg- 

Oplnions  trial  court         ^^^j^^    ^^    decree    was    rendered 

attached  by  District         ^^^^  ^^^^^  ^^  ^^^  transmit  with 

Court  Clerk.  ^^^  record  a  copy  of  the  opinion 

or  opinions  filed  In  the  case. 

6.  Whenever  any  record  transmitted  to  this  court  shall 

contain  any  document,  paper,  tes- 
Translations;    when         timony  or  other  proceedings  in  a 

"^'"lirr.H-!!  ^«r*  "^        ^OTeiga  lauguage  and  the  record 
manded  for.  ,  j.  r  >  j.        *  ^i 

does  not     contain     a  translation 

thereof  in  the  English  language,  made  upon  the  authority  of 
the  District  Court,  the  record  shall  not  be  received  but  the 
case  shall  be  reported  to  the  court  by  the  Clerk  and  the  case 
will  thereupon  be  remanded  to  the  District  Court  for  the  pur- 
pose of  inserting  in  the  record  the  necessary  translations. 

7.  Whenever  it  shall  be  necessary  or  proper,  in  the  Judg- 

ment and  opinion  of  the  Judge  of 
Original  papers  to  be       ^ny  District   Court,   that  original 

*"cTurtrthen  P^P®"  ^^  *"^y  ^*°^  ^^°"*^  ^®  ^^" 

spected  in  this  Court,  such  Judge 

may  make  such  rule  or  ordter  for  the  safekeeping,  transport- 
inc;  and  return  of  such  original  papers  as  to  him  may  seem 
proper,  and  this  court  will  receive  and  consider  such  original 
papers  in  connection  with  the  transcript  of  record  of  the  pro- 
ceedings. 

8.  Voluminous  exhibits  end  exhibits  which  are  important 

only  as  to  the  fact  of  their  exist- 
Certaln  exhibits  not         ^^^^  ^j.  ^g  ^^   gj^^^jj    portions   of 

fu^f  in'illcordl"  Jf t\'  '"'^^""'  T'^l'  r  \'  ff"*"^ 

lishing  a  negative  fact,  shall  not 

be  included  in  full  in  the  record,  unless  the  trial  Judge  shall 

so  order,  but  a  statement  of  their  existence  or  substance,  with 

so  much  of  their  contents  as  shall  be  necessary  to  a  proper 

presentation  of  the  point  at  issue  shall  be  agreed  upon  by  the 

parties  or  settled  by  the  trial  judge  and  included  in  the  record 

in  place  of  the  exhibits  as  omitted. 

IV. 
ABSTRACTS  OF  RECORD. 

1.    The  abstract  of  record  ehall  be  printed  in  the  same  form 

Printing,  form  of.  "  '"  P'^crlbed  for  the  printing 

of  briefs  by  sub-section  2  of  sec- 
tion 4  of  rule  6  hereof,  except  as  further  required  by  Chapter 
77  of  the  Laws  of  1915. 
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2.    Within  five  days  after  filing  the  abstract  of  record,  un- 
der the  provisions  of  Section  6  of 
Service  on  adverse         chapter  77  of  the  Laws  of  1915, 

^^^11  i*""*  ?, '  P*""        the   party   filing  the  same  shall 
alty  for  failure.  ^  »      au         «  ^x. 

'  serve  two  copies  thereof  upon  the 

adverse  party,  his  attorney  or  counsel.  When  appellant  or 
plaintiff  in  error  fails  to  serve  his  abstract  of  record  on  the 
adverse  party  as  required  herein,  the  appellee  or  defendant  in 
error  may  have  the  cause  dismissed.  When  the  appellee  or  de- 
fendant in  error  fails  to  serve  his  abstract  upon  the  opposite 
party  in  the  time  herein  prescribed,  in  those  cases  in  which 
he  exercises  his  optional  right  of  filing  a  further  abstract  of 
record,  the  appellant  or  plaintiff  in  error  may  have  such  fur- 
ther abstract  stricken  from  the  files. 

V. 
APPEARANCES. 

1.  Upon  filing  the  transcript  of  record  in  appeal  cases  or 

-.„ ,  the  praecipe  in  cases  of  writs  of 

riling  ot.  ...  - 

error,  a  written    appearance    for 

counsel  for  the  party  docketing  the  case  shall  be  filed  with 
the  Clerk  of  this  Court,  and  counsel  for  appellee  or  defend- 
ant in  error  shall  file  a  written  appearance  with  the  Clerk  be- 
fore such  party  shall  be  entitled  to  be  heard  in  this  court. 

2.  When  there  is  no  appearance  for  the  plaintiff  in  error 

or  appellant  when  the  case  is  call- 
Dismissed  when  no  ^^  ^^^  ,  argument  or  when  the 
appearance  for  the  x  x.     «       fv  u      -l. 

appellant.  court  begins  the  consideration  of 

the  case  on  briefs  the  appellee  or 
defendant  in  error  may  have  the  appellant  or  plaintiff  in  er- 
ror called  and  dismiss  the  appeal  or  writ  of  error,  or  may 
open  the  record  and  pray  for  an  affirmance. 

■ 

3.    When  the  appellee  or  defendant  in  error  fails  to  appear, 

....  ,,       -  ,,  when  the  case  is  called  for  oral 

to'^SppLar.         •         argument  or  submitted  on  briefs, 

the  court  will  proceed  to  hear  the 
argument  of  appellant  or  plaintiff  in  error  and  give  judgment 
according  to  the  right  of  the  case. 

4.    When  a  case  is  called  for  oral  argument  or  submitted  on 

briefs    and    no    appearance    has 

elthc^'pa"^^  ^®®^  entered  for  either  party,  the 

^     ^'  case  shall  be     dismissed     at  the 

cost  of  the  appellant  or  plaintiff  in  error. 

Vl. 
ASSIGNMENTS   OF  ERROR 
1.    Assignments  of  error  shall  be  written  on  a  separate  pa- 
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per  and  filed  in  the  cause,  and 
Assionment  errors;         gj^^j  x>e  copied  into  the  brief  of 

Such  assignments  of  error  shall 
contain  the  title  of  the  cause  and  of  the  court  from  which  the 
case  comes.  I3ach  error  relied  upon  shall  be  stated  in  a  sep- 
arate paragraph. 

VII. 

BRIEFS. 

1.  Counsel  shall  not  be  heard  in  this  court  unless  a  brief 

shaU  be  first  filed  with  the  Clerk 
Must  file  brief;  ^  accordance    with  these    rules, 

contenu  of.  j^  y^^^^^^  ^^^^^  contain  a  state- 

ment of  the  case  and  facts,  a  copy  of  the  assignment  of  errors 
where  assignment  of  errors  is  required  to  be  filed,  points 
made  and  the  argument  and  authorities  thereunder.  The 
briefs  of  the  parties  shall  be  signed  by  their  respectiye  at- 
torneys. 

2.  In  cases  wherein  the  law  does  not  require  the  filing  of 

_.  ,^  -  a  printed  abstract  of  record,  the 

Typewritten  when;         ^^^^^  ^^  ^^  ^^^   ^^   ^^^  ^^ 

numlMr  to  be  filed;         ^^^  ^^^  ^  ^^.^^^^  ^^^  ^^^  ^ 
service  or  typewritten.     Five  copies  of  the 

brief  of  appellant  or  plaintiff  in  error  in  such  cases  shall  be 
filed  with  the  Clerk  within  thirty  days  after  the  assignment 
of  errors  shall  have  been  filed,  and  one  copy  thereof  shall  be 
served  upon  the  adverse  party,  his  attorney  or  counsel,  with- 
in five  days  after  filing  such  briefs. 

3.  The  appellee    or  defendant    in  error,    in  cases  where 

typewritten  briefs  may  be  filed. 
Typewritten  brief  of  31^^11  jue  five  copies  of  his  brief 
the  ^PjP^j^^^  «»"»        with  the  Clerk  within  thirty  days 

after  being  served  with  brief  of 
appellant  or  plaintiff  in  error,  and  within  five  days  therefrom 
serve  one  copy  thereof  upon  the  adverse  party,  his  attorney  or 
counsel:  Provided,  however,  that  the  appellee  or  defendant  in 
error  shall  not  be  required  to  file  his  brief  before  the  return 
day. 

4.  (PRINTED  BRIEFS.) 

a.  In  all  cases  where  the  law  requires  a  printed  abstract 

Printed  when.  ?JL^'^  to  be  filed  in  this  court, 

the  briefs  of  the  parties  shall  be 
printed. 

b.  The  briefs  shall  be  legibly  printed  with  black  ink,  on 

HOW  f  be  printed.        I?"*J?!!!'' °T°^  ''^"f'  ^^^ 
■^  erly  paged  at  the  top,  with  mar- 

gins at  the  outer  edge  of  the  page  of  at  least  one  and  one- 
half  inches  in  width.  The  printed  page  shall  be  seven  inches 
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long  and  three  and  one-half  Inches  wide  and  the  paper  page 
shall  be  seven  Inches  wide  and  ten  and  one  half  inches  long. 
Each  printed  brief  shall  be  properly  bound  with  a  paper  or 
cloth  cover  on  which  shall  be  printed  the  title  of  the  court  and 
cause,  the  number  thereof  and  the  name  of  the  attorney  for 
the  party  filing  the  same. 

c.  Ten  copies  of  the  printed  brief  shall  be  filed  with  the 

Clerk  by  appellant  or  plaintiff  in 

Fiilng  by  appellant;         ^^ror  within  thirty  days  after  the 

number    of    copies;         assignment  of  errors  is  filed  in 

service  or.  ^^^     ^^^^    ^^  ^^     ^^^^^     ^^^ 

copies  thereof  shall  be  served  on  the  adverse  party,  his 
attorney  or  counsel,  within  five  days  after 'filing  the  same. 

d.  Appellee  or  defendant  in  error,  within  thirty  days  after' 

being  served  with  briefs  of  ap- 

Finno^^'sei^ke  Pellant  or  plaintiff  In  error,  shall 

*'  ■  file  ten  copies. of  his  brief  with 

the  Clerk  and  within  five  days  thereafter  serve  two  copies 
thereof  upon  the  adverse  party,  his  attorney  or  counsel.  PRO- 
VIDEiD,  however,  that  appellee  or  defendant  in  error  shall  not 
be  required  to  file  his  briefs  before  the  return  day. 

V 

5.  Appellant  or  plaintiff  in  error  may  file  a  reply  brief 

P     .     .    .  .  within  ten  days  after  being  serv- 

^  ^  '  ed  with  brief  of  appellee  or  de- 

fendant in  error.  Ten  copies  thereof  shall  be  filed  with  the 
Clerk  and  service  thereof  made  on  the  adverse  party  as  in 
other  cases. 

6.  Wlien  appellant  or  plaintiff  in  error  fails  to  file  and 

Failure  to  serve  or         ^^"^^  ^^  ^'*®'     *»  required  by 
file'    Penalties.  these  rules,  appellee  or  defendant 

in  error  may  have  the  case  dis- 
missed or  submit  It  on  briefs.  When  appellee  or  defendant  in 
error  fails  to  file  or  serve  his  briefs  as  required  herein  and 
the  briefs  of  appellant  or  plaintiff  in  error  have  been  filed 
and  served  in  accordance  with  these  rules,  appellant  or  plain- 
tiff in  error  may  submit  the  cause  and  the  other  party  shall 
not  be  heard.  Cases  will  be  considered  by  the  court  any  time 
after  jurisdiction  attaches  for  the  purpose  of  enforcing  this 
rule. 

7.  By  consent  of  the  parties,  or  for  good  cause  shown  be- 

/H..^4i.>   ^  s.      I  'O""®  ^^^    t*°^P  allowed  for  filing 

"* Tt^n?.  •  o  •  II?"         :»''tf«  ^^  ^^^l^f-  the  court,  or  a 

Justice  thereof  in  recess,  may  ex- 
tend the  time  for  filing  briefs. 

VIII.  . 

ORAL  ARGUMENTS. 
1.    Sessions  of  the  court  for  the  purpose  of  hearing  oral 
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'  arguments   shall  be  held,  begin- 

Sessions  of  court.  ^^^^  ^^^  ^^  second  Wednesday 

in  January  and  the  first  Monday  in  May  and  September  of 
each  year. 

2.  All  cases  on  the  calendar,  except  cases  advanced  as 

u      u      J  hereinafter    provided,     shall     be 

Cases  when  heard.  ^^^^^  ^^^^  reached  in  the  regu- 

lar call  of  the  docket,  and  in  the  order  in  which  they  are  set. 

3.  Criminal  cases  and  cases  which  involve  or  affect  some 

matter  of  general  public  interest 
Advancing  certain  ^^^  pQij^jy    ^^^y    j,^    advanced  by 

leave  of  the  court  on  motion  of 
either  party. 

4.  Two  or  more  cases     involving    the  same  question,  by 

leave  of  the  court,  may  be  heard 

.^*??A*".y5!Yl."?.!^*  -     together,  but  must  be  argued  as 

one  case. 


question,  heard  together. 


5.  Upon  written  application  of  either  party  in  any  case, 

AoDiication  for  ^®  court  will  set  it  down  fop  oral 

^  argument,  if  the    application    is 

made  within  the  time  allowed  for  filing  briefs ;  otherwise,  the 
court,  in  its  discretion,  will  refuse  the  application. 

6.  In  all  cases  in  which  application  for  oral  arguments  has 

„    ^,  ^     ^       not  been  made  or  granted  and  in 

r«^S   Io"JJ^T' M^'"'  ^l^i<5h  the  court  has  not  ordered 

argument,  court  considers         ,  x       ^.i.  x      m 

case  on  briefs.  ^^^^    arguments,    the    court  will 

consider  and  determine  the  cases 
upon  the  briefs  filed  by  the  parties. 

7.  The  court  will  order  oral  arguments,  without  applica- 

tion,  in  all     cases     in     which  it 

"If-t!!.!!?.-!!*^  deems    such    arguments    are    es- 

argument.  ..  , 

sential  or  necessary. 

8.    Attorneys  of  record  on  each  side  of  all  cases  will  be 

Notice  to  attorneys.         ^*^®^  '*^®  ^^^  ^^^^^^  ^^  ^^^^  o' 

the  date  set  for  hearing  oral  argu- 
ments, in  conformity  with  Section  3  of  Rule  1  hereof 

9.  Arguments  will  be  limited  to  one  hour  on  each  side,  un- 

^  •    ,    ,^  ^  less  the  time  is  extended  by  spec- 

^^uTlTo^aK^y;        ial  leave  of  the  court.    Not  more 

to  be  heard.  than  two    counsel    on    each  side 

shall  be  permitted  to  speak. 

10.  The  appellant  or  plaintiff  in  error  shall  be  entitled  to 

Opening  and  closing.        ^P®^    *^^    ^^^^®    ^^^  argument. 

When  there  are  cross  appeals, 
they  shall  be  argued  as  one  case  and  the  plaintiff  in  the  court 
below  shall  be  entitled  to  open  and  close  the  argument. 
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11.    When  a  case  is  called  for  oral  argument  at  two  con- 
secutive    sessions     and    neither 
Dismissed  when  parties     ^^^y  ^  prepared  to  argue  It  at 
not  ready  to  argue.         ^^^  ^^^^^  session,  the  cause  wiU 
be  dismissed  at  the  cost  of  appellant  or  plaintiff  in  error,  un- 
less sufllcient  cause  is  shown  for  further  postponement,  or  un- 
less the  cause  be  submitted  on  briefs. 

iX. 
RE-HEARING8. 

1.  A  motion  for  re-hearing  may  be  filed  any  time  within 
_,,  _  _,,,  twenty  days  after  rendition  of 
Time  of  Filing.  judgment  in  this  court. 

2.  Motions  for  re-hearing  shall  distinctly  point  out  that 

Contents  of  some    question    decisive    of    the 

cause  and  duly  submitted  by  coun- 
sel has  been  over-looked  by  the  court,  or,  that  the  decision  of 
the  court  is  in  conflict  with  some  controlling  decision  or  pro- 
vision by  statute  to  which  the  attention  of  the  court  was  not 
called  through  inadvertance  or  neglect  of  counsel. 

3.  Such  motions  shall  be  supported  by  printed  or  typewrit- 

Brlefs-  service.  ^^^  hriets  and  one  copy  thereof 

'  '  shall  be  served  upon  the  adverse 

party,  his  attorney  or  counsel,  within  five  days  after  filing  the 
same 

4.  The  party  upon  whom  such  motion  and  brief  is  served 

Pleading  to.  ^^^  within  five  days  thereafter 

demur  to  the  motion,  move  to 
strike  the  same  or  file  an  answer  brief  thereto. 


Failure  to  resist  or  attack  the  motion  shall  forfeit  the 
t-  ^  1^1         I  u*  *       ^1.   riS^^  o*  ^^®  party  to  raise  any 

■  right  or  propriety  of  granting  the 

motion. 

6.  Re-hearings  when  granted  at  all  shall  be  granted  only 

^      ^  ^      .  .  ^        upon  such  points  as  are  made  and 

Granted  only  on  points      ^^g^    ^    ^^      ^^^^^^      ^^^^ 

"•^•^-  for. 

7.  Oral  arguments  on  motions  for  re-hearing  shall  be  grant- 

ted  only  when  a  Justice  who  con- 
Oral  arguments  curred  in  the  judgment  desires  it,. 

^  *"'  and  a  majority  of  the  court  deter- 

mines that  it  is  necessary. 

X. 
REMOVAL  FROM   STATE  CORPORATION   COMMISSION. 
When  any  cause  is  removed  from  the  State  Corporatloa 
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Commission    to    this    court    and 
Briefs.  docketed,  the  party  against  whom 

the  order  has  been  entered,  shall  file  fi^e  copies  of  a  typewrit- 
ten or  printed  brief  with  the  Clerk  of  this  Court  and  serve  a 
copy  of  the  same  upon  the  opposite  party  or  his  attorney 
within  thirty  (30)  days  from  the  date  of  filing  of  such  order 
of  removal  in  the  Clerk's  Office.  The  opposite  party  shall  file 
and  serve  briefs  in  like  manner  within  thirty  (30)  days  there- 
after. Reply  briefs  shall  be  filed  and  served  within  ten  (10) 
days  thereafter,  whereupon  said  cause  shall  be  placed  upon 
the  calendar  for  hearing. 

XI. 

SERVICE  OF  PAPERS. 

1.  Service  of  papers  shall  be  made  in  the  manner  provided 
by  law  for  service  in  the  district  courts,  except  as  herein 
otherwise  provided,  and  proof  of  service  of  briefs,  motions 
and  all  other  papers  shall  be  made  by  certificate  of  the  attor- 
ney causing  the  service  to  be  made  or  the  affidavit  of  the  per- 
son making  the  same,  the  certificate  to  be  filed  with  the  Clerk 
of  this  court. 

XM. 
MOTIONS. 
1.    All  motions  shall  be  reduced  to  writing. 

XIII. 

APPEALS  OR  WRITS  OF  ERROR  PROSECUTED  FOR 

DELAY. 

1.    In  cases  where  appeals  or  writs  of  error  prosecuted  to 
^  .    .  .  this  court  shall  delay  the  proceed- 

?euJ*-''*Da''^^^^^^  *^^^  ^^  ^^®  judgment  of  the  Dis- 

trict  Court  and  it  shall  appear 
that  the  appeal  was  taken  or  the  writ  of  error  sued  out  mere- 
ly for  delay,  damages  shall  be  awarded  to  appellee  or  defend- 
ant in  error  at  the  rate  of  ten  per  cent  of  the  amount  of  the 
judgment. 

XIV. 
COSTS. 

1.  There  shall  be  taxed  as  costs  in  every  case  ten  cents 
^  ,  per  folio  for  the  original  trans- 

each  additional  copy  thereof. 

2.  There  shall  be  taxed  as  costs  for  printing  the  abstract 

I  41       xu  °^  record    its  actual     reasonable 

CosU   pHntlnfl   the  ^^^^^  ^^^  ^^  ^^^^^  ^^^^^^  ^^^^ 

per  folio;  PROVIDED,  however, 
that  the  Clerk  of  this  court  shall  not  tax  costs  for  printing 
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the  abstract  of  record  In  any  case,  unless  the  party  filing  the 
same  shall  have  first  filed  with  the  Clerk  a  receipted  bill  for 
the  printing  of  the  abstract. 

3.    There  shall  be  taxed  as  costs  in  every  case  filed  in  this 

court,  where  printed  abstract  of 
Cost  binding  record.        record  is  required,  for  binding  the 
abstract  of  record  and  briefs  for  the  purpose  of  preserving 
them,  a  sum  not  in  excess  of  two  dollars. 

XV 

MANDATE. 

1.    Upon  denial  of  a  petition  for  re-hearing,  or  if  within 

Mandate  l..ue.  when.       ^^f "t^  "l*^  »"«'"  f  **f' ^"^  °° 

petition  for  re-hearing  is  filed,  a 

mandate  shall  issue  to  the  court  below,  as  the  cause  may  re- 
quire, for  execution,  upon  the  payment  by  either  party  of  the 
costs  incurred  in  this  court. 

XVI. 

8UPER8EDA&— Stay  of  Execution. 

1.  After  praecipe  for  writ  of  error  is  filed,  if  the  plaintiff 
in  error,  within  the  time  limited  by  law  after  rendition  of 
judgment  in  the  court  below,  shall  file  the  bond  required  for 
supersedeas  or  stay  of  execution,  the  Clerk  of  this  court  shall, 
upon  approving  such  bond,  immediately  certify  the  fact  of  his 
having  received  and  approved  said  bond  to  the  Clerk  of  the 
District  Court  wherein  the  judgment  was  rendered,  and  there- 
after execution  of  the  judgment  shall  be  stayed  until  the  de- 
cision of  this  court  is  had  in  the  premises.  If  execution  shall 
have  issued  from  the  District  Court  upon  its  judgment  before 
the  said  certificate  of  the  Clerk  of  this  court  is  received,  the 
Judge  of  such  district  court  shall  supersede  the  execution  of 
such  judgment  upon  application  of  any  interested  party,  but 
such  party  shall  be  required  to  lodge  the  writ  of  error  in  the 
District  Court  and  to  produce  the  said  certificate  of  the  Clerk 
of  this  court  before  he  shall  have  any  supersedeas. 

XVII. 
PREROGATIVE  WRITS. 

1.  APPLICATION.  In  any  application  made  to  the  court 
for  a  writ  of  habeas  corpus,  mandamus,  quo  warranto,  or  for 
any  prerogative  writ  to  be  issued  in  the  exercise  of  its  orig- 
inal jurisdiction  *and  for  which  an  application  might  have  been 
lawfully  made  to  some  other  court  in  the  first  instance,  the 
petition  shall,  in  addition  to  the  necessary  matter  requisite  by 
the  rules  of  law  to  support  the  application,  also  set  forth  the 
circumstances  which,  in  the  opinion  of  the  applicant,  render 

it  necessary  or  proper  that  the 

Contents  of.  ^^it  should  issue  originally  from 

this  court,  and  not  from  such  other  court,  and  the  sufiiciency 

or  insufficiency  of  such  circumstances  so  set  forth  in  that  be- 
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half  will  be  determined  by  the  court  in  awarding  or  refusing 
the  application.  In  case  any  court,  justice  or  other  officer,  or 
any  board  or  other  tribunal,  in  the  discharge  of  duties  of  a 
public  character,  be  named  in  the  application  as  respondent, 
the  petition  shall  also  disclose  the  name  or  names  of  the  real 
party  or  parties,  if  any,  in  interest  or  whose  interest  would 
be  directly  affected  by  the  proceedings,  and  in  such  case  it 
shall  be  the  duty  of  the  applicant  obtaining  an  order  for  any 
such  writ,  to  serve  or  cause  to  be  served  upon  such  party  or 
parties  in  Interest,  a  true  copy  of  the  petition  and  of  the  writ 
issued  thereon,  and  to  file  in  the  office  of  the  Clerk  of  this 
court  evidence  of  such  service. 

2.  PROHIBITION.      Writs  of  prohibition  shall  be  applied 
,  for  upon  petition  duly  verified  in  the  manner  required  for  the 

verification  of  petitions  in  other  cases.  Such  petition  shall 
state  in  concise  form  the  grounds  upon  which  the  application 
is  made  and  shall  be  presented  to  the  court,  or  a  justice  there- 
of. If  the  cause  shown  appears  to  the  court  or  justice,  to  be 
sufficient,  a  writ  shall  thereupon  issue,  which  shall  command 
the  respondent  to  desist  and  refrain  from  further  proceedings 

Petitions;  Contents.        1"^  ^^f  ""^^l^f.^^  TlT  "P^f"*^^, 

therein  until  the  further  order  of 

the  court  thereon,  and  to  show  cause  on  some  day  to  be  fixed 
in  the  writ,  why  he  should  not  be  absolutely  restrained  and 
prohibited  from  any  further  proceedings  in  such  action  or  mat- 
ter. 

3.  ANSWER-DAY.  The  court  or  justice  shall  in  said  writ 
designate  the  answer-day*  and  direct  the  manner  of  service 
thereof;  PROVIDED,  however,  the  day  fixed  for  the  answer 
of  the  j>arty  to  whom  the  .writ  is  directed  shall  not .  be  less 
than  ten  days  after  service  shall  be  made;  and  provided  fur- 
ther, such  service  shall  be  by  copy  of  the  writ. 

4.  PLEADING  TO  WRIT.  To  the  writ  issued  in  accord- 
ance with  Sec.  3  of  this  rule,  an  answer  shall  be  made  by  the 
party  against  whom  the  writ  issues;  PROVIDED,  however, 
that  in  lieu  of  such  answer  such  party  may  by  demurrer  or 
motion  question  the  sufficiency  of  the  petition  filed,  subject  to 
the  rules  of  pleading  governing  other  proceedings  under  the 
Code  of  Civil  Procedure. 

5.  HEARING.  Upon  the  filing  of  the  answer  of  the  res- 
pondent, the  court  shall  set  a  day  for  the  hearing  of  the  ap- 
plication for  the  writ  and  also  fix  a  day  for  pleading  to  such 
answer,  if  such  pleading  is  not  already  filed.  Upon  such 
hearing,  the  parties  may  introduce  such  evidence  by  affi- 
davits, original  files  of  the  trial  court  or  otherwise  as  they 
may  desire  or  as  may  be  required  by  this  court. 

6.  JUDGMENT  OF  THE  COURT.  The  court,  after  hear- 
ing the  proofs  and  allegations  of  the  parties,  shall  render 
Judgment,  either  that  a  writ  of  prohibition  absolute,  restrain- 
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ing  the  respondent,  shall  issue,  or  that  such  writ  be  denied, 
and  may  make  and  enforce  such  order  in  relation  to  costs 
and  charges  as  may  be  deemed  Just. 

7.    CERTIORARI.       Writs  of  Certiorari  shall  be  allowed 

upon  application  therefor  in  writ- 
Application;  Service        j^g  ^^jy  verified,  unless  the  facts 
ana  Return.  ^  admitted  by  the  opposite  party. 

Such  writ  shall  be  served  and  made  returnable  in  such  man- 
ner and  within  such  time  as  the  court  shall  order. 
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That  no  applicant  for  examination  shall  be  recommended  for 
admission  and  license  to  practice  before  the  Supreme  Court  of 
the  State  of  New  Mexico,  unless  such  applicant  shall  have  a 
general  average  of  seventy  per  centum  in  his  examination. 

II 

That  no  information  regarding  the  examination  of  a  can- 
didate, 9hall  be  divulged  to  the  candidate  or  to  any  other  per- 
son, other  than  whether  such  candidate  has  passed  or  failed. 

Ill 

That  members  of  the  Board  of  Bar  Examiners  shall  not 
coach,  teach,  supervise  or  in  any  manner  assist  any  student 
or  applicant  for  the  bar  examination  in  the  conduct  of  his 
studies  and  in  the  preparation  for  admission  to  the  bar. 

rv     t 

That  hereafter  all  applicants  for  examination  and  for  ad- 
mission to  the  bar  on  certificate  must  file  their  applications 
together  with  all  necessary  papers  with  the*  Secretary  of  the 
Board,  at  Santa  Fe,  not  less  than  thirty  days  before  the  time 
set  for  holding  examinations. 

That  with  reference  to  Section  340,  Code  1915,  applicants 
for  admission  without  examination  must  have  practiced  three 
years  immediately  prior  to  the  filing  of  the  application  and  a 
proper  certificate  other  than  the  certificate  of  the  applicant, 
snail  be  required  to  show  such  fact. 

V 

That  no  application  shall  hereafter  be  considered  unless  the 
fee  prescribed  by  law  accompany  the  application;  and  it  shall 
be  the  duty  of  the  Secretary  of  the  Board  to  so  notify  any  ap- 
plicant failing  to  remit  the  fee  with  the  application  as  pro- 
vided by  statute. 

VI 

That  no  form  of  application  be  issued  by  the  Board  of  Bar 
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Examiners,  but  applicants  shall  prepare  same  in  accord- 
ance with  the  provisions  of  Section  338,  Code  1916,  and  the 
said  form  as  prepared  shall  constitute  part  of  the  examination 
of  applicant. 

VII 

That  an  applicant  who  has  taken  examination  twice,  as 
prescribed  by  law,  and  failed,  shall  not  be  permitted  to 
again  become  an  applicant  until  two  years  after  his  last  fail- 
ure, and  that  he  shall  then  file  a  new  application  and  take  the 
whole  examination  as  prescribed  by  law. 

VIII 

That  with  reference  to  Sec.  341,  Code  1915,  all  applicants 
who  have  not  studied  law  2  years  in* some  reputable  law 
school  or  who  have  not  studied  law  in  the  office  of  some  mem- 
ber of  the  bar  of  this  State,  for  at  least  two  years,  continuous- 
ly and  diligently,  shall  not  be  permitted  to  take  the  examina- 
tion for  admission  to  the  bar. 

IX 

Students  of  the  law  preparing  for  admission  to  the  bar  of 
the  State  by  study  in  the  office  of  a  member  of  the  bar  of  the 
State,  shall,  at  the  initiation  of  his  said  study«  file  a  certifL 
<cate  with  the  Secretary  of  the  Board  of  Bar  Examiners,  which 
certificate  shall  show  the  place  and  time  of  birth  of  the  ap- 
plicant, his  place  of  residence  for  five  years  next  preceding, 
the  extent  and  nature  of  his  academic  education  and  where 
it  was  received,  the  name  and  address  of  the  lawyer  with 
whom  he  proposes  to  study  and  a  certificate  ftom  such  law- 
yer, as  to  his  willingness  and  ability  to  give  the  student 
proper  direction  and  supervision  in  his  studies.  At  intervals 
of  six  months  after  such  student  has  filed  such  certificate,  the 
lawyer  with  whom  he  is  studying  shall  certify  to  the  Secre- 
tary of  the  Board  of  Bar  Examiners,  the  amount  of  time 
devoted  by  such  student  to  the  study  of  the  law  and  the  sub- 
jects covered  thereby. 


That,  unless  otherwise  announced,  the  Board  of  Bar  Exam- 
iners shall  hold  an  examination  at  Santa  Fe,  on  the  second 
Tuesday  of  August  of  each  year,  in  addition  to  the  examina- 
tion in  January  as  prescribed  by  law. 

XI 

That  no  temporary  license  shall  be  granted  an  applicant 
therefor  unless  such  applicant  shall  have  filed  with  the  Board 
of  Bar  Examiners  his  application  for  admission  to  the  Su- 
preme Court. 
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XII 

That  the  form  of  the  Temporary  License  issued  by  the  va- 
rious district  courts  be  changed  so  as  to  conform  with  Sec. 
351,  Code  1915,  and  that  the  several  district  clerks  report  at 
once  to  the  Secretary  of  the  Board  of  Bar  Examiners  when- 
ever and  to  whom  such  temporary  licenses  may  have  been 
granted,  as  provided  by  law. 
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REPORT  OF  CASES 

DETERMINED  IN  THE 

SUPREME  COURT 

OF  THE  STATE  OF  NEW  MEXICO 


JANUARY  TERM,  1914 


(No.  1641.  April  27.  1914) 

STATE  ex  rel.  COUNTY  COMMISSIOXERS,  San 
Miguel  County,  Eelator,  Appellee,  vs.  EUGENIO  RO- 
MERO, Treasurer,  etc.,  Respondent,  Appellajit. 

(No.  1642.  April  27.  1914) 

STATE  ex  rel.  COUNTY  ROAD  BOARD,  San  Miguel 
County,  Relator,  Appellant,  vs.  EUGENIO  ROMERO, 
Treasurer,  etc.,  Respondent,  Appellee. 

(consolidated) 

SYLLABUS  BY  THE  COURT. 

1.  Sec.  7.  Chap.  54.  Laws  1912.  which  provides  that  the 
County  Road  Funds  "shall  hereafter  be  expended  under  the 
supervision  and  direction  of  the  County  Road  Board,  and 
the  methods  for  making  such  expenditures  and  accounting 
therefor  shall  be  the  same  as  those  now  or  hereafter  re- 
quired by  law  in  the  case  of  expenditures  made  by  the  Boards 
of  County  Commissioners."  Held.  To  authorize  the  County 
Road  Boards  to  draw  their  warrants  upon  the  County  Treas- 
urers directly  against  the  County  Road  Fund,  in  payment  of 
supplies  necessary  in  the  construction  of  public  roads,  under 
the  same  statutory  regulations  now  in  force  controlling  the 
Boards  of  County  Commissioners  in  disbursing  County 
Funds.  P.  7 

2.  Repeals  by  implication  are  not  favored  but  will  be  de- 
clared by  the  courts  in  cases  where  "the  last  statute  is  so 
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State  ex  rel.  v.  Romero,  19  N.  M.  1. 


^ 


V. 


broad  in  its  terms  and  so  clear  and  explicit  in  its  words  as 

y^        to  show  that  it  was  intended  to  cover  the  whole  subject,  and, 

therefore,  to  displace  the  prior  statute."  P.  6 

r 

3.  Chapter  54,  Laws  of  1912,  granting  to  the  County  Road 
Boards  general  powers  over  public  roadff.  Held:  Not  to 
repeal  by  implication  so  much  of  Chapter  124,  Laws  of  1905, 
as  empowered  Boards  of  County  Commissioners  to  acquire 
by  purchase  or  condemnation  land  for  use  as  a  public 
'        \  road.  P.  7 

'^    ^  4.    A   subsequent    statute    treating   a   subject    in    general 

v'  terms,  will  not  be  held  to  repeal  by  implication  an  earlier 

^  statute  treating  the   same  subject  specifically,   unless  such 

K  ,    ^  construction   is  absolutely  necessary  in  order  to   give   the 

^  subsequent  statute  effect.                                                        P.  6 

s 


/ 


^ 


5.    Held.   That  Section  7,  Chap.  54,  Laws  of  1912.  does  not 
forbid  the  Boards  of  County  Commissioners  from  drawing 
^  ^      warrants   against   the   county   Road   Fund   to   pay   for   land 
*     I        acquired  for  use  as  a  public  road,  under  the  provisions  of 
\  Chapter  124,  Laws  of  1905.  P.  7 


(No.  1641) 

Appeal  from  District  Court  of  San  Miguel  County, 
David  J.  Leahy,  Presiding  Judge.   Affirmed. 

(No.  1642.) 

Appeal  from  District  Court  of  San  Miguel  County, 
David  J.  Leahy,  Presiding  Judge.  Reversed  and  Remand- 
ed with  instructions. 

Ira  L.  Grimshaw,  for  Appellant. 

The  County  Board  alone  has  authority  to  draw  war- 
rants against  the  Road  Fund.  Sees.  1826,  1831,  1832, 
C.  L.  1897;  Chap.  1,  Title  16,  C.  L.  1897;  Sec.  185.5, 
Chap.  110,  Laws  1903;  Chap.  124,  Laws  1905;  Chap.  53, 
Laws  1907;  Chap.  42,  Laws  1909;  Chap.  54,  Laws  1912; 
2  Cent.  Diet.  2078 ;  4  Cent.  Digest  3740. 

The  drawing  of  all  warrants  on  the  Roarl  Fund  bv  the 
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Road  Board  does  not  interfere  with  the  discharge  of  duties 
by  the  County  Commissioners.  Chap.  124,  Laws  1905, 
Sees.  16,  23;  See.  8,  Chap.  54,  Laws  1912. 

C.  W.  6.  Wakd,  Chester  A.  Hunker,  for  appellees. 

Consideration  of  statutes  bearing  on  power  and  author- 
ity of  Boards  of  County  Commissioners  and  County  Soad 
Boards  is  requisite.  C.  L.,  Sees.  651,  653,  655,  698,  1828, 
1852,  1855;  Chap.  124,  See.  25,  Laws  1905;  Chap.  110, 
Laws  1903;  Chap.  97,  Sec.  15,  Laws  1905;  Chap.  91, 
Laws  1903;  Chap.  7,  Sees.  5,  6,  Laws  1905;  Chap.  43, 
Sec.  6,  Laws  1909;  Chap.  55,  Sec.  5,  Laws  1912;  Chap. 
124,  Sees.  3,  5,  6,  7,  9,  12,  13,  14,  15,  16,  17,  18,  23, 
24,  25;  Sees.  1,  2,  Chap.  53,  Laws  1907;  Chap.  30,  Laws 
1912;  Chap.  32,  Laws  1913. 

Powers  and  Duties  of  County  Road  Boards. — Chap.  89, 
Laws  1891;  Chap.  60,  C.  L.  1897;  Sees.  1832,  1835,  1834; 
Sees.  2,  4,  8,  18,  Chap.  40,  Laws  1901;  Chap.  53,  Laws 
1907;  Chap.  55,  Laws  1912. 

REPLY   BRIEF. 

Law. — Sec.  3,  Chap.  53,  Laws  1907;  Sec.  8,  Chap.  54, 
Laws  1912;  Sec.  8,  supra. 

OPINION  OF  THE  COURT. 

MECHEM,  District  Judge. — In  case  Number  1642,  the 
County  Road  Board  of  San  Miguel  County  brought  an  ac- 
tion in  Mandamus  against  the  Treasurer  of  that  county  to 
compel  him  to  honor  its  warrant  drawn  on  the  County 
Road  Fund  to  pay  for  necessary  supplies  used  in  the  con- 
struction of  public  roads  in  said  count}^  The  court  below 
denied  the  petition  of  the  Road  Board,  and  it  has  ap- 
pealed. 

In  case  Number  1641,  The  Board  of  County  Commis- 
sioners of  San  Mi^el  County  sued  out  a  writ  of  Man- 
damus against  the  Treasurer  of  that  county  to  compel  him 
to  honor  its  warrant  on  the  County  Road  Fund,  drawn 
to  pay  the  purchase  price  of  land  necessary  for  the  laying 
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out  of  a  public  road.  In  this  case  the  court  below  granted 
the  writ  and  the  Treasurer  has  appealed. 

No  question  is  made  in  either  case  that  the  indebted- 
nesses for  which  the  warrants  are  drawn  are  not  legal 
charges  against  the  Eoad  Fund,  but'^the  question  is  solely 
one  of  whether  or  not  the  Board  issuing  the  warrant  has 
power  to  draw  on  the  County  Eoad  Fund^y 

Previous  to  the  legislation  of  1912  the  funds  available 
in  the  various  counties  for  road  and  bridge  purposes  were 
subject  to  control  of  and  disposition  by  the  Boards  of 
County  Commissioners  and  the  Road  Supervisors  who 
were  appointed  by  the  Commissioners.  This  system  had 
been  built  up  by  statutes  containing  general  delegations 
of  power  over  roads,  their  establishment  and  maintenance 
and  particular  statutes  such  as  those  prescribing  the  pro- 
cedure in  the  purchase  or  condemnation  of  lands  for  use 
as  public  roads. 

By  an  act  entitled  An  Act  Relating  to  Public  Highways 
and  Bridges,  Chapter  54,  Laws  1912,  a  new  department 
of  county  management,  called  a  County  Road  Board,  was 
created  and  its  powers  to  some  extent  defined.  The  fol- 
lowing are  the  sections  of  that  act  pertinent  to  this  in- 
quiry: 

"Sec.  6.  There  is  hereby  created  in  each  of  the  several 
counties  of  the  state  a  County  Road  Board,  the  members 
of  which  shall  serve  without  compensation,  and  which 
board  shall  consist  of  three  qualified  voters  and  taxpayers, 
who  shall  be  appointed  by  the  State  Highway  Commission 
for  a  period  of  three  years  and  subject  to  removal  by  said 
Commission  for  cause.  Provided,  however,  that  the  mem- 
bers of  such  boards  first  appointed,  shall  be  appointed  for 
periods  of  one,  two,  and  three  years  respectively,  and  not 
more  than  two  of  them  shall  be  of  the  same  political  party 
at  the  time  of  their  appointment. 

'^Vithin  ten  days  after  appointment,  and  on  the  first 
Monday  in  March  in  each  year  thereafter,  the  members 
of  any  such  board  shall  meet  and  organize  by  electing  one 
of  their  number  as  chairman  and  one  as  secretary-treas- 
urer. The  secretary-treasurer  shall  give  bond  in  an 
amount  to  be  fixed  by  the  State  Highway  Commission,. 
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subject  to  approval  by  the  district  judge.  The  oflScers  so 
elected  shall  hold  their  respective  offices  until  their  suc- 
cessors are  elected  and  qualified. 

"Sec.  7.  All  funds  that  may  be  derived  from  taxation, 
issuance  of  bonds,  gifts,  or  bequests,  or  from  any  other 
source,  for  road  and  bridge  purposes  in  the  respective 
counties  shall  hereafter  be  expended  under  the  supervision 
and  direction  of  the  County  Road  Board,  and  the  methods 
for  making  such  expenditures  and  accounting  therefor 
shall  be  the  same  as  those  now  or  hereafter  required  by 
law  in  the  case  of  expenditures  made  by  the  boards  of 
county  commissioners. 

"Sec.  8.  Such  County  Boad  Boards  are  hereby  given 
authority  to  construct  or  improve  or  aid  in  constructing 
or  improving  any  road  or  bridge  within  the  county  and 
to  maintain  and  repair  the  same,  and  shall  select  and  lay 
out  a  system  of  prospective  county  highways.  Said  sys- 
tem shall  include  the  county  seat  and  such  other  towns, 
settlements  and  railroad  stations  as  may  be  deemed  ad- 
visable, and  include  the  main  traveled  highways  in  the 
county.  Each  such  board  shall,  by  conference  with  similar 
boards  of  adjoining  counties,  cause  the  respective  county 
systems  to  join  so  as  to  make  continuous  and  direct  lines 
of  travel  between  the  counties,  and  each  sucli  board  shall, 
in  laying  out  said  systems,  co-operate  with  and  be  advised 
by  the  State  Highway  Conmiission.  Each  such  board  is 
hereby  empowered  and  directed  to  employ  the  county  sur- 
veyor of  its  county  to  prepare,  upon  the  scale  and  in  ac- 
cordance with  instructions  to  be  prescribed  by  the  State 
Highway  Commission,  a  map  which  shall  show  the  system 
of  prospective  county  highways,  which  map  shall  be  filed 
with  the  State  Highway  Commission  and  with  the  county 
clerk,  and  after  such  map  has  been  filed  such  board  may 
alter  or  increase  such  system,  with  the  consent  and  ap- 
proval of  the  State  Highway  Commission. 

"Sec.  9.  From  and  after  the  passage  of  this  act  such 
county  boards  shall  be  invested  with  the  powers  heretofore 
conferred  by  law  upon  the  road  supervisors  in  the  various 
counties  and  shall  be  charged  with  the  direction  of  the 
work  heretofore  imposed  by  law  upon  such  road  super- 
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visors;  and  the  position  of  road  supervisor  is  hereby  abol- 
ished. 

"Sec.  10.  Such  county  boards  are  hereby  empowered  to 
employ,  remove,  and  fix  the  salaries  of  such  engineers, 
foremen,  laborers,  and  other  employees  as  may  be  neces- 
sary to  carry  on  their  work,  and  may  assign  such  duties 
and  delegate  such  authority  to  such  employees  as  they 
deem  advisable. 
r  "Sec.  11.  Such  boards  shall  make  an  annual  report  to 
the  State  Highway  Commission  and  such  other  reports  as 
may  be  called  for  by  such  Commission  from  time  to  time.'' 

The  Act  does  not  contain  a  repealing  clause.  Though 
repeals  by  implication  are  not  favored,  yet  courts  declare 

them  in  cases  where  "the  last  statute  is  so  broad  in 

^       2    its  terms  and  so  clear  and  explicit  in  its  words  as  to 

show  it  was  intended  to  cover  the  whole  subject,  and 

I    therefore,  to  displace  the  prior  statute."    Frost  v.  Wenie, 

^    157  U.  S.  46;  Ty  v.  Digneo,  15  N.  M.  157;  103  Pap.  975; 

Ty  v.  Eiggle  et  al,  16  N.  M.  713 ;  120  Pac.  318. 

These  sections  evidence  clearly  an  intent  upon  the  part 
of  the  legislature  to  take  from  the  Boards  of  County  Com- 
xnissioners  and  from  Road  Supervisors  the  general  control 
of  roads  and  to  vest  that  control  in  the  new  board.  That 
this  act  so  considered  is  clearly  within  the  limits  of  legis- 
lative autliority  is  beyond  question. 

It  is  argued  that  Section  7,  supra,  does  not  authorize  the 
County  Road  Board  to  issue  its  warrants  or  orders  direct 
upon  the  County  Treasurer  against  the  Road  Fund. 

The  section  provides  not  only  that  the  Road  Fund  "shall 
hereafter  be  expended  under  the  supervision  and  direction 
of  the  County  Road  Board,"  but  further  provides,  that 
"the  methods  for  making  such  expenditures  and  account- 
ing therefor  shall  be  the  same  as  tho?e  now  or  hereafter 
required  by  law  in  the  case  of  expenditures  made  by  the 
Boards  of  Countv  Commissioners."  The  onlv  law  that 
4  can  be  here  referred  to  are  those  statutes  which  pre- 
scribe the  procedure  by  which  Boards  of  County  Com- 
missioners pay  out  the  county  funds. 

ThcFc  statutes,  sections  668,  6^9,  670,  679,  680,  681,  693 
and  697  C.  L.,  Laws  1897,  establish  a  system  of  disburs- 
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ing  County  Funds  and  accounting  therefor  and  may  be 
easily  followed  by  the  County  Road  Boards.  If  the  latter 
clause  of  Section  7  above  referred  to  is  to  be  held  other- 
wise than  meaningless,  it  eflfectually  grants  to  the  County 
Boad  Board  the  power  to  draw  its  warrants  direct 
X  on  the  Treasurer  against  the  County  Road  Fund,  under 
the  same  statutory  restrictions  and  regulations  here- 
tofore or  hereafter  applicable  to  Boards  of  County  Com- 
missioners in  the  exercise  of  their  power  to  disburse  County 
Funds. 

Coming  to  the  next  question  presented  by  the  record, 
that  of  the  right  of  the  Board  of  County  Commissioners  to 
draw  its  warrant  against  the  County  Road  Fund  to  pay 
for  land  to  be  used  as  a  public  highway,  it  is  to  be 
5  observed  that  by  a  particular  statute,  Chapter  124, 
Laws  of  1905,  which  as  far  as  the  record  discloses  in 
case  Xo.  1641,  was  followed,^he  Board  of  County  Com- 
missioners may  in  certain  cases  appoint  viewers  of  land 
proposed  to  be  taken  for  road  purposes  and  upon  their 
report  of  damage  done  to  the  land  owner,  the  Board  may 
make  payment  to  him,  which  may  be  accepted  by  the  land 
owner  or  if  not  accepted  then  the  Board  may  proceed  to 
condemn.  It  is  also  to  be  considered  that  the  act  of 
3  1912  is  in  general  terms  and  does  not  specifically  give 
the  powers  conferred  by  Chapter  124,  Laws  1905,  to 
the  County  Road  Board,  nor  is  Chapter  124  repealed. 

The  rule  of  construction  applicable  here  is  stated  in 
Black  on  Interpretation,  116: 

"As  a  corollary  from  the  doctrine  that  implied  repeals 
are  not  favored,  it  has  come  to  be  an  established  rule  in 
the  construction  of  statutes  that  a  subsequent  act,  treat- 
ing a  subject  in  general  terms  and  not  expressly  contra- 
dicting the  provisions  of  a  prior  special  statute,  is  not  to 
he  considered  as  intended  to  affect  the  more  particular 
and  specific  provisions  of  the  earlier  act,  unless  it  is  abso- 
lutely necessary  to  so  construe  it  in  order  to  give  its 
words  any  meaning  at  all."  Rodgers  vs.  U.  S.,  185  U.  S. 
83,  and  authorities  cited. 

The  absurdity  of  permitting  two  independent  Boards 
to  draw  on  the  same  fund  is  urged  upon  us  and  untoward 
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results  are  confidently  predicted  of  such  an  arrangement. 
While  persuasive  in  a  case  of  ambiguity,  such  considera- 
tions have  no  place  in  declaring  the  plain  letter  of  a  stat- 
ute, within  the  province  of  the  legislature  to  pass.  It  is 
to  be  confidently  expected  if  the  dire  results  prophesied 
occur,  that  the  legislature  will  furnish  a  remedy. 

The  judgment  of  the  lower  court  in  case  No.  1642  is 
reversed  and  the  cause  remanded  with  instructions  to  grant 
the  writ  of  mandamus,  and  the  judgment  in  case  number 
1641  is  aflBrmed,  and  it  is  so  ordered. 


(No.  1563,  April  28,  1914) 

PETER  EOTH,  Appellant,  vs.  TEANQUILIXO  YARA, 
Appellee. 

SYLLABUS  BY  THE  COURT. 

1  In  replevin  actions  a  defendant  may  not  only  recover 
the  property  and  damages  for  the  unjust  caption  or  deten- 
tion thereof,  but  shall  have  judgment,  if  plaintiff  fails  to 
prosecute  his  suit  with  effect,  for  the  value  of  the  prop- 
erty taken,  and  double  damages  for  the  use  of  the  same  from 
the  time  of  delivery,  with  the  option  of  taking  back  the 
property,  or  recovering  the  assessed  value  thereof. 

P.  11 

2  Evidence  examined.  Held:  That  there  is  no  substantial 
evidence  to  support  the  verdict  for  damages. 

P.  12 

Appeal  from  the  District  Court,  San  Miguel  County. 
David  J.  Leahy,  Presiding  Judge.  Reversed  and  Re- 
manded. 

Hunker  &  Hunker,  for  Appellants. 

Speculative  Damages.  34  Cyc.  1566,  Sec.  8;  o9  S.  E. 
1044;  32  K  E.  834:  29  Am.  Rep.  562;  48  111.  App.  26; 
73  K  C.  440;  55  S.  E.  422;  27  N.  W.  566;  55  S.  E.  422; 
14  N.  M.  39 ;  24  K  W.  344. 

Duty  of  the  Court.  28  Cyc.  1691,  Sec.  B;  Iowa  22 
270-274. 

Cause  Should  Be  Reversed.  59  Atlantic  1023;  27  At- 
lantic 191. 
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Jury  Erred  in  Finding  Verdict   18  S.  W.  790;  22  At- 
lantic 174;  22  S.  W.  690;  73  N.  W.  341. 
O  A.  Larra-zolo,  Attorney  for  Appellee. 

Appellant  Guilty  of  Tort.  1  Jaggard  on  Torts,  pp.  2, 
81 ;  8  Am.  &  Eng.  Ency.  L.  2iid  Ed.  pp.  614,  615,  625. 

Damages  to  Be  Eixed  By  Jury.  110  Cal.  513;  55  an. 
667;  15  New  Bruns.  515;  8  Am.  &  Eng.  Ency.  L.  2nd 
Ed.  p.  629 ;  98  Iowa  483 ;  69  Fed.  Rep.  185 ;  68  Fed.  Eep. 
825 ;  52  Fed.  Eep.  87 ;  72  Fed.  Rep.  488 ;  114  Ala.  152 ; 
110  Cal.  513;  84  Ga.  211;  120  111.  83;  40  S.  W.  989;  123 
Ind.  334 ;  98  Iowa  483 ;  55  Kan.  667 ;  38  S.  W.  686 ;  42 
La.  Ann.  997 ;  62  Minn.  71 ;  102  Me.  669 ;  12  X.  Y.  App. 
Div.  556:  20  Misc.  Eep.  (X.  Y.  Sup.  Ct.)  343;  13  Ohio 
Cir.  Ct.  Rep.  411;  3  Okla.  288;  41  S.  W.  583;  78  Tex. 
397;  6  Utah  357;  94  Va.  285;  16  Wash.  319;  65  Wis. 
409:  Jaggard  on  Torts,  p.  400. 

Reversal  of  Judgment  for  Damages.  10  Ir.  R.  C.  L. 
160. 

Verdict  Xot  Warranted  By  Pleadings.  73  Ind.  95;  46 
Ind.  503-45  X.  E.  696;  105  Ind.  151-5  N.  E.  187;  101 
X.  C.  122-7  S.  E.  674 ;  114  Ga.  558-40  S.  E.  800 :  1  Ind. 
Terr.  585-43  S.  W.  856:  80  Ky.  166;  14  Conn.  272;  24 
li.  R.  A.,  p.  1. 

Failure  of  Court  to  Instruct  Jur^-.  13  X.  M.  241 ;  15 
X.  M.  490. 

Verdict  Contrary  to  Evidence.  15  X.  M.  323:  13  X.  M. 
362 :  2  X.  M.  29 :  5  X  M.  148 :  7  X.  M.  26 :  11  X".  M. 
?11:  11  X.  M.  533;  11  X.  M.  355. 

STATEMENT  OP  FACTS. 

On  September  5th,  1912,  appellant  herein,  Peter  Roth, 
filed  in  the  justice  of  the  peace  court  in  and  for  precinct 
Xo  29,  in  San  Miguel  County,  State  of  Xew  ^Mexico,  his 
affidavit  in  replevin,  setting  up  that  he  had  good  right  to 
the  possession  of  one  sorrel  stallion,  five  years  old;  that 
the  same  was  wrongfully  detained  by  one  John  Doe,  and 
on  the  same  day  the  justice  of  the  peace  issued  a  writ  of 
replevin  in  said  cause  to  the  sheriff  or  any  constable  of 
said  county,  commanding  him  without  delay  to  cause  to 
be  replevied  unto  the  said  Peter  Roth  the  said  property. 
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which  said  John  Doe  had  wrongfully  detained  from  said 
Peter  Eoth.  And  that  under  and  by  virtue  of  said  writ 
said  horse  was  replevied  and  possession  given  to  the  said 
Peter  Roth;  that- on  the  12th  day  of  September,  1912,  in 
the  said  court  of  the  justice  of  the  peace,  Tranquilino 
Yara,  the  appellee  herein,  appeared  with  his  attorney  and 
entered  his  appearance  in  said  cause  as  the  defendant, 
John  Doe,  and  agreed  that  said  cause  be  tried  then  and 
there  upon  its  merits,  which  trial  resulted  in  favor  of  the 
said  Peter  Roth;  that  said  Tranquilino  Yara  thereupon 
appealed  the  cause  to  the  District  Court  of  San  Miguel 
county,  where  the  matter  came  on  for  trial  on  November 
19,  1912,  before  a  jury,  which  returned  a  verdict  finding 
the  issues  in  favor  of  Tranquilino  Yara,  and  further  find- 
ing that  the  actual  damage  sustained  by  said  Yara  was 
$95.00.  Whereupon  judgment  in  said  cause  in  favor  of 
appellee  herein,  awarding  him  possession  of  the  horse  in 
question,  together  with  double  damages,  under  the  statute, 
in  the  sum  of  $190.00,  from  which  judgment  appellant 
brings  this  cause  for  review  to  this  court. 

OPINION  OF  THE  COURT. 

HAXXA,  J. — Numerous  assignmcjits  of  error  were 
made  by  appellant,  but  the  first  to  be  argued  before  this 
court  is  upon  the  contention  that  the  verdict  for  damages 
is  not  sustained  by  the  evidence,  and  is  contrary  to  the 
evidence.  It  appears  from  the  record  that  the  appellant 
gained  possession  of  the  horse  on  or  about  the  5tli  day  of 
September,  1912,  and  had  possession  of  the  same  for  a 
period  of  two  and  one-half  months.  And  ])y  appellee  it 
is  contended  that  the  record  discloses  that  the  horse  in 
question  was  a  stallion  and  used  for  no  otlier  purpose  than 
that  of  breeding  mares.  The  only  eWdence  introduced 
on  the  subject  of  damages  is  to  be  found  in  the  testimony 
of  appellee,  Yara,  to  the  effect  that  he  had  been  damaged 
in  the  sum  of  $100,  and  that  he  arrived  at  this  conclusion 
because  the  horse  failed  him  at  the  time  he  most  needed 
him  to  serve  some  mares,  and  further  to  the  effect  that  he 
valued  colts  of  the  horse  at  the  time  of  birth  at  $15.00, 
and  charged  for  services  of  the  stallion  to  others  at  the 
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rate  of  $15  for  one  mare,  and  $25  for  two.  It  is  contended 
by  appellant  that  there  was  no  evidence  to  show  that  tlie 
horse  in  question  was  in  condition  to  be  used  for  breeding 
purposes  during  the  two  and  one-half  months  appellant 
had  possession  of  it;  and  by  appellee  in  response  to  this 
contention,  it  is  urged  that  the  best  evidence  of  that  fact 
was  the  horse  itself,  which  the  jury  and  court  viewed  at 
the  time  of  trial. 

It  does  not  appear  from  an  examination  of  the  record, 
that  there  was  any  evidence  that  the  appellee  lost  any 
opportunity  which  he  may  have  had  for  the  service  of  the 
horse,  except  such  as  might  be  implied  from  his  statement 
that  the  horse  failed  him  at  the  time  when  he  most  needed 
him  to  serve  some  mares. 

The  question  of  damages  being  entirely  dependent  upon 
statutory  provision  upon  the  subject,  it  is  necessary  to 
consider  our  statutory  law  upon  the  subject  of  damages, 
applicable  to  this  case.  By  Sub-section  228  of  Chapter 
107,  S.  L.  1907,  it  is  provided  that: 

"Any  person  having  a  right  to  the  immediate  possession 
of  any  goods  or  chattels,  wrongfully  taken  or  wrongfully 
detained,  may  bring  an  action  of  replevin  for  the  recovery 
thereof  and  for  damages  sustained  by  reason  of  the  un- 
just caption  or  detention  thereof." 

And  by  Sub-section  239,  it  is  further  provided: 
^T.n  case  the  plaintiff  fails  to  prosecute  his  suit  with 
effect  and  without  delay,  judgment  shall  be  given  for  the 
defendant  and  shall  be  entered  against  the  plaintiff  and 
his  securities  for  the  value  of  the  property  taken,  and 
double  damages  for  the  use  of  the  same  from  the  time  of 
delivery,  and  it  shall  be  in  the  option  of  the  defendant 
to  take  back  such  property  or  the.  assessed  value  thereof/^ 
It  is  thus  to  be  observed  that  in  replevin  actions  a  de- 
fendant may  not  only  recover  the  property  and  damages 
for  the  unjust  caption  or  detention  thereof,  but  shall 
1    have  judgment,  if  plaintiff  fails  to  prosecute  his  suit 
with  effect,  for  the  value  of  the  property  taken,  and 
double  damages  for  the  use  of  the  same  from  the  time 
of  delivery,  with  the  option  of  taking  ])ack  tlie  property, 
or  recovering  the  assessed  value  thereof. 
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The  rule  upon  the  matter  of  certainty  as  to  damages 
is  that  damages  which  are  uncertain,  contingent  or  specu- 
lative, are  not  recoverable,  and  in  this  connection  it  is 
well  said  that  damages  may  be  speculative  or  uncertain 
in  several  respects.  In  the  first  place,  it  may  be  a  matter 
of  uncertainty  whether  the  party  claiming  damages  has 
in  a  legal  sense  been  damaged  at  all.  In  the  next  place, 
though  damages  from  some  cause  may  be  shown,  it  may 
be  uncertain  whether  in  the  particular  case  they  resulted 
from  the  defendant's  acts;  or  again,  the  damages  may  be 
wholly  uncertain  in  measure  or  extent.  8  Am.  &  Eng. 
Ency.  (2nd  Ed.)  608-610. 

It  would  seem  clear  that  while  appellee  might  properly 
recover  damages  for  loss  of  the  use  of  the  animal  in  ques- 
tion, it  would  nevertheless  be  incumbent  upon  liim  to 
2  prove  with  definiteness  and  certainty  the  damages  act- 
ually suffered  by  him.  It  does  not  appear  from  the 
record  in  this  case  that  he  could  have  used  the  animal  in 
question  at  any  time,  had  the  animal  been  in  his  possession, 
and  his  testimony  upon  the  subject  reduces  the  element 
of  damages  in  this  case  to  one  of  speculation  and  uncer- 
tainty, in  our  opinion. 

We  therefore  conclude  that  this  assignment  of  error  is 
well  taken.  The  character  of  damages  sought  in  this  par- 
ticular case  is  such  that  the  matter  should  not  have  been 
left  to  the  jury  unless  specific  instances  or  occasions  were 
pointed  out  when  tlie  appellee  might  have  used  the  horse 
for  the  limited  purposes  which  it  is  sliown  the  horse  was 
accustomed  to  be  used  for,  and  no  such  instance  having 
been  pointed  out,  it  became  purely  a  conclusion  on  the 
part  of  the  appellee  that  he  had  been  damaged  in  a  lump 
sum,  to-wit,  the  sum  of  $100,  without  other  evidence  to 
support  the  conclusion,  and  no  attempt  on  the  part  of 
the  witness  himself  to  support  the  conclusion  or  statement 
was  made. 

The  conclusion  we  have  reached  makes  it  unnecessary 
for  us  to  dispose  of  the  otlier  assignments  of  errors  in 
this  case,  and  for  the  reasons  stated,  the  judgment  of  the 
district  court  is  reversed  and  a  new  trial  granted. 
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(No.  1565.  April  28«  1914) 

STATE  OF  NEW  MEXICO,  Appellee,  vs.  A.  CLAR- 
ENCE PEOBERT,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  An  indictment  for  embezzlement  under  Section  1122« 
C.  L.  1897,  in  the  exact  lang^uage  of  the  statute  is  sufficiently 
specific  to  require  no  amplification.  It  Is  only  where  the 
terms  of  a  statute  are  so  general  as  to  require  specification 
of  detail  in  order  to  identify  a  given  transaction  with'  which 
it  Is  sought  to  charge  a  defendant,  that  the  allegations  of 
an  indictment  must  be  expanded  beyond  the  statutory  terms. 
To  allege  that  a  person  has  fraudulently  embezzled  and  con- 
verted to  his  own  use  the  money  of  another,  is  to  allege  that 
he  so  did  with  Intent  to  defraud.  To  do  an  act  fraudulently 
is  to  do  it  with  intent  to  cheat  and  defraud. 

P.  1^ 

2.  A  motion  for  a  continuance  which  fails  to  allege  that 
the  affiant  believes  in  the  truth  of  the  facts  to  be  testified  to 
by  the  absent  witness,  as  required  by  Section  2986,  C.  L. 
1897,  is  properly  overruled. 

P.  Iff 

3.  The  title  to  money  which  is  contracted  to  be  deposited 
by  the  vendee  to  the  credit  of  one  tenant  in  common,  is  prop- 
erly laid  in  such  tenant  in  common,  notwithstanding  his 
co-tenant  may  be  entitled  to  his  share  of  the  fund  upon  an 
accounting  between  them. 

P.  17 

4.  Where  a  vendee  covenants  with  a  vendor  to  deposit 
in  a  bank  to  his  credit  a  sum  of  money  pending  an  investi- 
gation of  title  to  the  real  estate,  and  attempts  to  perform' 
his  contract  by  drawing  his  check  in  favor  of  the  bank  for 
the  amount,  which  check  and  the  proceeds  thereof  are  em- 
bezzled by  the  president  of  the  bank,  and  are  never  so  de- 
posited, and  where  the  check  is  not  treated  by  the  parties^ 
as  a  present  deposit  of  the  amount,  the  title  to  the  check 
and  the  proceeds  thereof  remain  the  property  of  the  drawer 
of  the  check,  and  an  allegation  of  title  to  the  funds  in  the 
vendor  is  not  sustained.  P.  21 
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Appeal  from  the  District  Court,  Taos  County.  Thomas 
D.  Leib,  Presiding  Judge.    Reversed  and  Remanded. 

A.  C.  VooRHEES,  Raton,  N*.  M.,  and  F.  T.  Cheetham, 
Taos,  N.  M.,  for  Appellant. 

JSTecessary  to  Allege  Criminal  Intent.  C.  L.  1897,  Sec. 
1182;  5  K  M.  54. 

Variance  Between  Indictment  and  Proof  Fatal.  Whar- 
ton on  Crim.  Law,  9th  Ed.,  Sec.  1044,  Note  6 ;  57  N.  H. 
245 ;  Am.  Rep.  69 ;  72  Pa.  St.  60 ;  56  N".  Y.  363 ;  Green- 
leaf  on  Evidence,  Par  279. 

H.  S.  Clancy,  Santa  Fe,  N.  M.,  for  Appellee. 

No  Error  in  Denying  Motion  to  Quash  Indictment. 
35  So.  1021;  33  So.  108;  12  So.  755;  68  Mo.  301;  1  S.  W. 
709;  65  Pac.  746;  48  Pac.  326;  37  S.  E.  762;  46  N.  E. 
528;  22  N.  E.  773;  6  So.  633;  60  S.  W.  1081;  18  S.  W. 
1000;  47  Atl.  644:  46  N.  Y.  Sup.  970;  15  N.  Y.  Sup. 
496;  15  Cyc.  511;  27  Pac.  818;  19  S.  W.  717. 

Indictment  Substantially  Charging  Crime  Sufficient. 
110  111.  629;  66  Cal.  344;  5  Pac.  Rep.  509;  22  Tex.  App. 
1;  2  S.  W.  Rep.  531;  118  Mass.  443;  98  Mo.  482;  11 
S.  W.  Rep.  977 ;  2  Bisli.  Crom.  Proc.  328 ;  25  Cal.  531 ; 
57  Ga.  367;  6  McLean  466;  8  So.  Rep.  317. 

No  Error  in  Denying  Motion  for  Continuance.  3  N.  M. 
350. 

No  Error  in  Denying  Motion  to  Direct  Verdict.  33 
So.  398. 

No  Error  in  Admitting  Evidence  Proof  of  Similar  Of- 
fenses Committed  by  Defendant.  5  Ency.  of  Ev.  144;  5 
Pac.  242;  76  Ga.  568;  28  N.  W.  871;  64  N.  W.  736;  1 
Wigmore  Ev.,  Sec.  329. 

OPINION  OF  THE  COURT. 

PARKER,  J. — The  appellant  was  indicted  for  the  crime 
of  embezzlement,  under  Section  1122,  C.  L.  1897,  which 
is  as  follows: 

"If  any  officer,  agent,  clerk  or  servant  of  any  incor- 
porated company,  or  if  any  clerk,  agent,  or  servant  of  a 
private  person,  or  of  any  co-partnership,  except  appren- 
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tices,  and  other  persons  under  tlie  age  of  sixteen  years, 
shall  embezzle  or  fraudulently  convert  to  his  own  use,  any 
money  or  property  of  another,  which  shall  have  come  to 
his  possession  or  shall  be  under  his  care,  by  virtue  of 
such  employment,  he  shall  be  deemed,  by  so  doing,  to  have 
committed  the  crime  of  larcenv/' 

The  indictment  charged  that  the  appellant  did  "then 
and  there  unlawfully,  feloniously  and  fraudulently  em- 
bezzle and  convert  to  the  use  of  him,  the  said  A.  Clarence 
Probert,  certain  property  then  and  tliere  of  and  belonging 
to  Roy  A.  Clifford,  to-wit,  the  sum  of  Five  Hundred  Dol- 
lars, which  said  pfoperty  had  theretofore  come  into  the 
]>os8ession  of  and  was  then  and  there  under  the  care  of 
him,  the  said  A.  Clarence  Probert,  by  virtue  of  his,  said 
A.  Clarence  Probert's  employment  as  such  oflScer,  agent 
and  servant  of  such  corporation,  said  State  Savings  Bank, 
which  said  property  aforesaid,  to-wit,  the  sum  of  Five 
Hundred  Dollars,  being  then  and  there  of  the  goods  and 
chattels  of  the  said  Roy  A.  Clifford,  he,  the  said  A.  Clar- 
ence Proljert,  did  then  and  there  knowingly,  wilfully,  un- 
lawfully and  feloniously  take,  steal  and  carry  away;  con- 
trary to  the  form  of  the  statute,"  etc. 

Appellant  moved  to  quash  the  indictment  upon  several 
grounds,  only  one  of  which  is  presented  here,  viz :  that  the 
indictment  fails  to  allege  that  the  embezzlement  was  com- 
mitted with  intent  to  defraud  the  owner  of  the  money. 
roun«el  cites  Territory  vs.  Heacock,  5  N.  M.  54,  as  sup- 
porting their  contention. 

The  indictment  in  that  case  was  drawn  under  Section 
1123,  C.  L.  1897,  and  the  case  is  not,  therefore,  authority 
as  to  the  proper  interpretation  of  Section  1122.  Section 
1123  covers  the  crime  of  embezzlement  by  carriers  of  goods 
or  property,  and  for  that  reason  the  defendant  in  the  Hea- 
cock cape  was  held  not  to  be  properly  charged  in  the 
indictment,  he  being  a  justice  of  the  peace,  and  having 
collected  a  fine  which  he  failed  to  account  for.  The  court, 
in  the  Heacock  case,  further  pointed  out  that  the  indict- 
ment in  that  case  was  defective  bv  reason  of  the  fact  that 
it  contained  no  allegation  as  to  how  the  defendant  became 
entrusted  with  the  money,  with  the  embezzlement  of  which 
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he  was  charged.  This  part  of  the  decision  is  entirely  in- 
applicable to  this  case. 

The  indictment  in  this  case  charges  the  defendant  with 

the  alleged  crime  in  the  exact  language  of  the  statute,  and 

the  terms  of  the  statute  are  suflSciently  specific  to  require 

no  amplification  by  the  pleader.    It  is  only  where  the 

1  terms  of  a  statute  are  so  general  as  to  require  specifi- 
cation of  detail  in  order  to  identify  a  given  transaction 

with  which  it  is  sought  to  charge  a  defendant,  that  the 
allegations  of  an  indictment  must  be  expanded  beyond  the 
statutory,  terms.  1  Bishop's  New  Cr.  Proc,  Sees.  623-630 ; 
22  Cyc.  341. 

The  attorney  general  argues  that  embezzlement  is  a 
statutory  offense,  and  that  an  allegation  of  intent  to  de- 
fraud is  not  required  by  the  statute,  to  which  we  agree. 
But  if  it  were  required,  it  is  contained  in  substance  in 
the  indictment.  To  allege  that  a  person  fraudulently  em- 
bezzled and  converted  to  his  own  use  the  money  of  another, 
is  to  allege  that  he  so  did  with  intent  to  defraud.  To  do 
an  act  fraudulently  is  to  do  it  with  intent  to  cheat  and 
defraud.    State  vs.  Noland,  19  S.  W.  715. 

The  court  overruled  a  motion  for  continuance  based 

upon  the  absence  from  the  jurisdiction  of  a  witness.   The 

affidavit  in  support  of  the  motion  fails  to  allege  that 

2  the  defendant  believed  in  the  truth  of  the  facts  to  be 
testified  to  by  the  absent  witness.    This  alone  defeats 

the  motion,  under  the  terms  of  Section  2986,  C.  L.  1897. 
Kent  vs.  Favor,  3  1^.  M.  350. 

The  most  important  question  in  the  case  is  raised  by  a 
motion  for  a  directed  verdict  of  acquittal.  The  motion 
was  founded  upon  the  proposition  that  there  is  a  variance 
between  the  allegations  and  the  proof  as  to  the  ownership 
of  the  property  which  was  the  subject  of  the  embezzlement. 

It  appears  that  one  Clifford  and  one  Chase,  of  the  first 
part,  and  one  Woody  of  the  second  part,  entered  into  a 
contract  for  the  sale  of  what  is  called  the  Hilton  Eanch; 
that  Woody  agreed  to  deposit  to  Clifford's  credit  in  the 
State  Savings  Bank  of  Taos,  the  sum  of  $500,  pending 
the  examination  of  title  of  the  property;  that  if  the  title 
was  approved  the  balance  of  purchase  price  was  to  be 
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likewise  deposited  to  Clifford's  credit  in  the  Taos  Bank; 
if  the  title  was  disapproved  the  $500  was  to  be  returned 
to  Woody. 

Woody  drew  his  check  on  his  bank  at  Tucumcari  for 
$500,  in  favor  of  the  Taos  Bank,  and  delivered  the  same  to 
the  defendant,  who  was  president  of  the  latter  bank.  The 
evidence  shows  that  this  check  was  forwarded  for  collection, 
and  in  due  time  was  collected  and  credited  to  the  account 
of  the  Taos  bank.  The  embezzlement  by  the  defendant, 
if  it  was  committed,  consisted  in  placing  this  check  to  the 
credit  of  his  own  personal  account  in  the  Taos  bank,  which 
was  overdrawn,  on  the  day  following  its  receipt  by  the 
bank,  through  him  as  its  president.  The  indictment  alleges 
ownership  of  the  $500  in  Clifford. 

It  is  alleged  that  there  is  a  fatal  variance  between  the 
allegations  and  the  proof  because,  first,  if  title  to  the 
money  passed  from  Woody  at  all,  it  passed  to  Clifford  and 
Chase  jointly ;  and  second,  the  title  to  the  money  remained 
in  Woody  until  the  conditions  of  the  contract  in  regard  to 
the  approval  of  the  abstract  of  title  had  been  complied 
with. 

The  first  proposition  above  stated,  needs  little  discus- 
sion. It  is  true  that  it  appears  that  Chase  was  the  joint 
owner  with  Clifford  of  the  subject  matter  of  the  contract, 
but  it  is  likewise  true  that  the  contract  provided  for  the 
deposit  of  the  entire  purchase  price  of  the  property  to  the 
credit  of  Clifford  in  the  Taos  bank.  If  Chase  was  entitled 
to  receive  any  portion  of  this  purchase  price  by  reason 
3  of  his  joint  ownership,  it  was  a  mere  matter  of  con- 
tract between  Clifford  and  Chase.  The  title  to  the 
money  when  paid  would  pass  to  Clifford,  and  if  Chase 
was  entitled  to  any  portion  of  the  same,  Clifford  simply 
owed  him  the  money.  After  the  money  was  paid  to  Clif- 
ford, if  it  was,  the  relation  between  Clifford  and  Chase 
would  become  that  of  trustee  and  beneficiary,  giving  to 
Chase  the  right  to  an  accounting  and  recovery  of  his  pro- 
portion of  the  fund.  This  relation  between  these  two 
parties  would  not  operate  to  transfer  the  legal  title  to 
Chase  of  his  proportion  of  the  fund. 

The  second  proposition  above  stated,  that  the  title  to 
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the  money  remained  in  Woody,  is  more  serious.  The  eon- 
tract  provided: 

"The  second  party  hereto  agrees  to  deposit  with  the 
State  Savings  Bank  of  Taos,  New  Mexico,  the  sum  of 
Five  Hundred  Dollars,  to  be  placed  to  the  credit  of  Eoy 
A.  Clifford,  pending  the  examination  of  title  to  the  said 
real  estate;  the  said  second  party  further  agrees  that  the 
said  deed  and  abstract  shall  be  sent  by  the  State  Savings 
iBank  of  Taos,  N.  M.,  to  the  International  Bank  of  Com- 
merce at  Tucumcari,  N.  M.,  for  examination  and  approval, 
and  if  approved  the  said  second  party  shall  send  to  the 
State  Savings  Bank  of  Taos  a  draft  of  the  said  Interna- 
tional Bank  of  Commerce  of  Tucumcari,  for  the  sum  of 
Twenty-eight  Hundred  Dollars,  the  balance  of  the  pur- 
chase, price  of  the  said  parcel  of  real  estate,  to  be  placed 
to  the  credit  of  the  said  Eoy  A.  Clifford. 

"In  case  of  non-approval  of  abstract  ihe  said  sum  of 
Five  Hundred  Dollars  shall  be  returned  bv  the  said  State 
Savings  Bank  of  Taos  to  B.  M.  Woody  at  Tucumcari, 
New  Mexico." 

After  executing  the  contract,  Clifford  and  Woody  went 
to  the  Taos  bank  and  left  a  copy  of  the  contract  with  the 
detendant  as  its  president.  Woody  attempted  to  carry  out 
his  contract  with  Clifford  and  drew  his  check  on  the 
Tucumcari  bank  in  favor  of  the  Taos  bank  for  $500,  and 
delivered  the  same  to  the  defendant.  The  check  was  for- 
warded for  collection  and  paid,  but  the  amount  was  never 
credited  by  the  bank  to  Clifford,  nor  did  it  obligate  itself 
to  pay  him  the  same.  Clifford  testified  in  regard  to  the 
transaction  as  follows: 

"Q.  State  to  whose  credit  that  check  was  to  have  been 
deposited  ?" 

"A.  It  was  to  have  been  placed  to  my  credit  upon  the 
acceptance  of  the  deal.'^ 

Woodv  testified: 

"Q.    What  was  said  there  relative  to  this  agreement?" 

*^A.  Well,  it  was  after  business  hours.  We  just  left  the 
agreement  with  Probert  and  he  filled  out  a  check 
for  $500  on  the  International  Batik  of  Tucumcari  and  I 
signed  it  and  he  placed  the  check  in  an  envelope  and  was 
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to  leave  it  there  nntil  the  deeds  were  sent  to  Tucumcari 
bank." 

"Q.   Did  you  so  instruct  him?" 

"A.   Yes  sir." 

On  cross-examination  he  testified: 

''Q.  Mr.  Woody,  what  was  the  understanding  between 
jou  and  Mr.  Probert  at  the  time  you  left  the  check  there 
as  to  what  he  should  do  with  the  $500  check?" 

"A.  He  was  to  have  the  check  cashed  and  hold  the 
money  until  the  trade  was  through." 

There  is  no  evidence  that  the  Taos  bank  or  the  defend- 
ant specifically  undertook  or  agreed  with  CliflEord  to  do 
anything  as  his  agent.  The  undertaking  to  him,  if  there 
was  one,  was  implied.  The  undertaking  on  the  part  of 
the  bank  or  the  defendant  was  with  Woody  to  take  his 
check  and  hold  it  (Woody  says  on  direct  examination) 
until  the  abstract  of  title  was  examined,  and,  if  approved, 
it  was  to  be  turned  over  to  Clifford.  On  cross-examination 
he  testified  that  the  check  was  to  be  collected  and  the  pro- 
ceeds held  pending  the  closing  of  the  deal.  If  the  trans- 
action is  to  be  viewed  in  the  light  of  the  contract,  and 
what  was  actually  done,  and  Woody's  testimony  on  cross- 
examination,  the  check  was  received  for  collection  as  the 
agent  of  Woody,  and  the  proceeds,  when  collected,  were  to 
be  retained  as  a  sort  of  earnest  money,  and  in  the  nature 
of  an  escrow.  But  this  latter  was  ne^er  done  by  the  de- 
fendant or  the  bank.  The  transaction  never  proceeded  that 
far,  and  neither  the  defendant  nor  the  bank  ever  dis- 
charged the  obligation  of  Woody  by  accepting  the  money 
in  escrow  under  the  terms  of  the  contract,  or  depositing 
the  same  to  Clifford's  credit.  The  proceeds  of  the  check 
were  intercepted  before  they  reached  the  destination  in- 
tended by  the  parties.  This  took  place  the  next  day  after 
the  check  was  given,  so  far  as  any  act  of  the  defendant 
is  concerned,  by  his  placing  the  check  to  his  own  credit, 
and  thereby  paying  his  overdraft  in  the  bank.  In  neither 
of  the  views  of  the  transaction,  above  outlined,  could  the 
title  to  the  proceeds  of  the  check  pass  to  Clifford.  In  the 
first  place,  under  Section  189,  of  our  Negotiable  Instru- 
ments law,  the  giving  of  the  check  did  not  operate  as  an 
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assignment  of  the  funds  of  the  drawer,  Woody.  Section 
189,  Chapter  83,  Laws  of  1907.  Until  the  check  of  Woody 
was  actually  presented  to  the  Tucumcari  bank,  and  paid 
out  of  his  funds,  no  possession  or  control  of  his  funds 
could  by  any  possibility  be  obtained  by  either  the  Taos 
bank  or  the  defendant,  and,  consequently,  up  to  that  time 
there  could  be  no  embezzlement  of  the  same.  If  the  de- 
fendant committed  any  act  of  embezzlement  prior  to  the 
payment  of  the  Woody  check,  he  embezzled  something 
other  than  the  funds  of  Woody,  and  that  something  must 
have  been  the  check  itself,  ctnd  not  the  funds.  If,  on  the 
other  hand,  the  transaction  be  treated  as  a  deposit  by 
Woody  in  the  Taos  bank  upoij  the  handing  in  of  the  check, 
the  proceeds  to  be  applied  as  directed  by  the  contract, 
then  the  deposit  was  for  collection  and  was  specific,  and 
the  title  to  the  proceeds  remained  in  Woody  until  the  pur- 
poses for  which  they  were  deposited  had  been  carried  out. 
1  Morse  on  Banks  and  Banking,  Section  185.  Covey  vs. 
Cannon,  149  S.  W.  514. 

The  mere  fact  that  Woody  had  contracted  with  Clifford 
to  deposit  the  money  to  his  credit  and  had  employed  the 
agency  of  the  Taos  bank  or  the  defendant  to  accomplish 
that  end,  did  not  operate  to  pass  the  title  to  his* money 
to  Clifford.  It  was  a  mere  contract  to  deposit,  not  a  de- 
posit, in  escrow.  Something  more  was  required,  viz:  the 
money  must  be  collected  and  there  must  be  some  under- 
taking on  the  part  of  the  bank  to  Clifford  to  hold  the 
money  for  him  according  to  the  terjns  of  the  contract.  If 
the  money  itself  had  been  handed  in  to  the  bank  by  Woody 
and  Clifford,  together  with  the  contract,  ajid  the  bank  or 
the  defendant  had  accepted  it  in  accordance  with  the  terms 
of  the  contract,  then  the  charge  of  the  embezzlement  of 
the  same  as  the  property  of  Clifford  might  be  perhaps 
maintained,  he  having  a  special  ownership  therein.  In 
such  case  Woody  might  be  held  to  be  the  agent  of  Clifford 
and  the  latter  be  held  to  be  the  real  depositor,  or 
the  deposit  to  be  joint.  Mayer  et  al.  vs.  Bank,  51  Ga.  325. 

In  this  connection  it  is  to  be  noted  that  neither  the 
bank  nor  the  defendant  received  any  written  instructions 
as  to  the  disposition  of  the  so-called  escrow.    If  the  evi- 
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dence  of  Cliflford  is  to  control,  then  the  defendant  em- 
bezzled the  check  and  not  the  funds.  He  is  not  so  charged. 

Counsel  on  both  sides  consider  the  transaction  as  a 
deposit  of  the  check  for  collection,  and  an  embezzlement 
of  the  funds,  and  there  is  evidence  to  support  this  view. 
But,  as  we  have  seen,  if  the  defendant  embezzled 
money,  it  was  Woody's  money,  and  not  CliflEord's.  He  is 
not  so  charged. 

It  follows  from  the  foregoing  that  there  was  a  vari- 
4   ance  between  the  allegations  and  the  proof  as  to  the 
ownership  of  the  funds,  amounting  to  a  failure  of 
proof. 

Other  errors  are  assigned  but  need  not  be  considered. 

For  the  reasons  stated,  the  judgment  of  the  court  be- 
low will  be  reversed,  and  the  cause  remanded  with  in- 
structions to  award  a  new  trial,  and  it  is  so  ordered. 


(No.  1573,  April  28,  1914) 

HTJRIM  M.  MH^LEE,  Appellee,  vs.  LILLIE  C.  KLAS- 
NEE,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  It  is  a  familiar  and  fundamental  rule  that  a  court  can 
make  no  decree  affecting  the  rights  of  a  person  over  whom 
it  has  not  obtained  jurisdiction,  or  between  the  parties  be- 
fore it,  which  so  far  involves  or  depends  upon  the  rights  of 
an  absent  person,  that  complete  and  final  justice  can  not 
be  done  between  the  parties  to  the  suit  without  affecting 
those  rights.  Held,  in  a  suit  to  enjoin  A  from  interfering 
with  a  certain  ditch  and  the  distribution  of  water  therefrom, 
where  A  was  acting  under  authority  of  B,  not  a  party  to 
the  suit,  and  who  owned  an  interest  In  the  ditch,  and  con- 
ducted water  through  the  same  for  the  irrigation  of  her 
lands,  that  B  was  a  necessary  party  to  the  suit,  as  complain- 
ant's right  to  the  relief  depended  upon  an  adjudication  of 
his  right  to  the  use  of  the  ditch  and  water  as  against  B. 

P.  25 

2.  The  general  rule  is,  that  a  defendant  must  take  ad- 
vantage of  the  defect  of  parties  defendant  by  demurrer  or 
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answer,  failing  in  which  .the  objection  is  waived,  but  this 
rule  does  not  apply  to  an  indispensable  party,  and  where 
the  court  may  not  proceed  to  a  decree  or  Judgment  without 
his  presence. 

P.  26 

3.  A  default  Judgment  will  be  set  aside  as  irregular,  when 
it  appears  that  the  real  party  in  interest  was  not  made  a 
party  defendant. 

P.  26 

Appeal  from  the  District  Court  of  Lincoln  County.  Ed- 
ward L.  Medler,  Presiding  Judge.  Eeversed  and  remanded. 

Eenehan  &  Wright,  Santa  Fe,  N".  M.,  for  Appellant. 

Court  erred  in  denying  Defendant^B  motion  to  vacate 
and  set  aside  final  decree.  Sub-Sees.  145,  154,  157,  of  Sec. 
2685,  C.  L.  1897;  23  So.  22;  45  Ga.  28;  11  Mo.  438;  70 
N".  Y.  Sup.  819;  23  Ency.  934;  30  Cent.  Digest,  Sees. 
705  to  711,  inc. ;  70  N.  J.  L.  185 ;  56  Atl.  135 ;  1  How. 
Pr.  N.  Y.  14;  110  K  C.  466;  15  S.  E.  97. 

Final  decree  entered  by  court  on  Aug.  5,  1912,  before 
statutory  20  days  had  elapsed  and  without  notice  to  ap- 
pellant was  irregular.   3  111.  61,  62. 

Final  decree  entered  Aug.  5,  1912,  is  irregular  in  that 
it  attempts  to  adjudicate  rights  of  third  persons  not  par- 
ties to  this  action.  117  Pac.  844;  43  Mb.  309;  48  Ky.  39; 
23  Cyc.  926;  30  Cent.  Digest,  Sec.  694;  5  Kan.  90;  117 
Wis.  6S;  184  TJ.  S.  235;  10  Tex.  C.  App.  114. 

Final  decree  is  not  supported  by  the  evidence.   16  N".  M. 
86;  113  Pac.  848;  8  X.  M.  67-68;  130  U.  S.  482;  4  Ency. 
L.  &  P.  679-680. 
George  B.  Barber,  Lincoln,  X.  M.,  Attorney  for  Appellee. 

Court  did  not  err  in  denying  Defendant's  motion  and 
setting  aside  final  decree.  Cyc.  V.  23,  pp.  695-696,  916,917; 
Sub-Sees.  178,  179,  Sec.  2683,  C.  L.  1897;  I  Greene  (la.) 
394;  47  111.  459;  2  Johns.  Ch.  (K  Y.)  205;  3  Edw. 
(N.  Y.)  478;  66  N.  C.  381;  1  Ileisk.  (Tenn.)  524;  Dan- 
iel's Ch.  Pr.  V.  2,  Perkins  Ed.,  p.  1030. 
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N^otice.  114  Ind.  560;  25  Fed.  Cas.  1140;  .75  Ala.  546; 
31  Cal.  160;  88  Mo.  37;  47  How.  Pr.  1;  34  Ga.  297;  29 
111.  553 ;  86  Md.  335 ;  78  Md.  231 ;  8  Ben.  U.  S.  52 ;  102 
U.  S.  263;  9  Fed.  258;  5  Cent.  Digest  S.  92;  31  Ga.  34; 
10  Tex.  525. 

APPELLANT'S  SUPPLEMENTAL  BRIEF. 

Default  Judgment.  Chap.  26,  Laws  1905 ;  Sub-Sec.  137, 
Sec.  2685,  C.  L.  1897 ;  39  Minn.  73 ;  29  Cal.  424 ;  38  Pac. 
512 ;  46  la.  262 ;  99  Cal.  425 ;  20  Cal.  92 ;  27  Cal.  99 ;  78 
Cal.  34 ;  69  la.  710 ;  8  Hun  65 ;  30  Cent.  Digest,  Sec.  233. 

Xo  decree  could  have  been  entered  under  pleadings 
without  such  decree  injuring  rights  of  third  parties.  184 
TJ.  S.  235;  Sec.  37,  Chap.  57,  Laws  1907. 

Application  to  open  decree  not  to  be  entertained  on  be- 
half of  one  not  a  party  to  suit.  16  Cyc.  507;  19  Cent. 
Digest,  Sec.  1042;  44  111.  494. 

To  Vacate  Erroneous  Judgment.  11  L.  R.  A.  372;  17 
L.  R.  A.  606. 

Duty  of  Court.    Sec.  2999,  C.  L.  1897;  16  X.  M.  81. 

APPELLEE'S   SUPPLEMENTAL  BRIEF. 

Decree.  1  Paige,  X.  Y.  Ch.  Rep.  263 ;  1  Johns.  Ch.  X. 
Y.,  p.  200 ;  1  Barb.  X.  Y.  Ch.,  p.  596. 

Where  there  has  been  no  formal  service  on  defendant 
and  court  acquires  jurisdiction  through  unauthorized  ap- 
pearance of  attorney,  defendant  will  be  relieved  from  any 
injury  he  may  suffer.    Cyc.  V.  4,  p.  926. 

OPINION  OF  THE  COURT. 

ROBERTS,  C.  J. — Appellee  instituted  this  action  in 
the  district  court  of  Lincoln  County,  to  enjoin  appellant 
from  interfering  with  his  right  to  the  use  of  a  stated 
amount  of  the  water  flowing  through  an  irrigation  ditch, 
known  as  "the  School  Land  Ditch,"  through  which  water 
was  diverted  from  the  Rio  Hondo  for  the  irrigation  of 
appellee's  lands,  and  certain  lands  alleged  to  be  under  the 
control  of  appellant.  The  prayer  was  for  a  determination 
of  the  rights  6f  the  parties  in  and  to  said  waters,  and  an 
allotment  of  the  use  thereof  upon  certain  days  of  each 


} 


24  SUPREME  COURT  OF  NEW  MEXICO 

Miller  Y.  Klasner,  19  N.  M.  21. 

week ;  an  injunction  against  appellant  restraining  her  from 
interfering  with  the  water  during  the  time  appellee  was 
awarded  its  use,  and  for  general  relief.  Appellant  an- 
swered, denying  generally  the  allegations  of  the  bill.  She 
also  filed  a  cross  complaint,  by  which  she  asked  for  aflSrm- 
ative  relief  against  appellee.  A  referee  was  appointed  by 
the  court  to  take  the  testimony  and  report  the  same  to  the 
court.  Such  referee  served  notice  of  the  time  and  place 
of  hearing  by  mailing  to  the  attorney  of  each  party  a  writ- 
ten notice  thereof.  Appellant's  attorney,  George  W.  Prit- 
chard.  Esquire,  who  resided  in  Santa  Fe,  received  the  said 
notice,  and  immediately  notified  the  referee  that  he  would 
not  be  able  to  be  present  at  the  time  fixed,  by  reason  of 
previous  engagements.  He  also  stated  that  he  would  notify 
his  client,  so  that  she  could  make  other  arrangements. 
The  referee  thereupon  mailed  a  notice  of  the  time  and 
place  of  hearing  to  the  appellant,  by  registered  mail,  but 
this  notice  was  missent  by  the  postoffice  authorities  to 
Boswell,  K".  M.,  and  appellant  did  not  receive  the  same 
until  some  time  after  the  hearing.  Appellant  denied  re- 
ceiving any  information  from  her  said  attorney  of  his 
receipt  of  said  notice  and  inability  to  be  present.  At  the 
time  and  place  appointed,  or  an  adjourned  date,  the  ref- 
eree proceeded  to  take  the  testimony,  and  reported  the 
same  to  the  court.  The  court,  upon  motion,  and  without 
notice  to  appellant  proceeded  to  consider  the  testimony  so 
taken,  and  the  referee's  report,  and  rendered  judgment 
thereon. 

By  its  judgment  the  court  awarded  and  decreed  to  the 
appellee  a  two-thirds  interest  in  said  ditch  and  all  the 
water  flowing  therein,  and  to  Ellen  Casey,  mother  of  ap- 
pellant, not  a  party  to  the  suit,  a  one-third  interest  in  said 
ditch  and  all  the  water  flowing  therein.  Thereupon  the 
court  proceeded  to  and  did  apportion  the  use  of  said  water 
between  the  appellee  and  Ellen  Casey,  specifying  the  days 
of  each  week  when  each  party  should  have  the  right  to 
the  use  of  the  water.  Appellant  was  perpetually  enjoined 
from  interfering  with  said  ditch,  or  the  use  of  the  water 
which  was  awarded  to  appellee.  From  tlie  record  before 
us  it  is  apparent  that  appellant  was,  either  the  agent  of 
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her  mother,  Ellen  Casey,  or  was  a  tenant  in  common  with 
her  mother  and  others  in  and  to  the  lands  over  which 
«he  exercised  supervision  and  control. 

Within  a  few  days  after  the  judgment  was  entered,  ap- 
pellant moved  the  court  to  set  the  same  aside  for  divers 
reasons,  stated  in  her  motion.  This  motion  was  overruled, 
and  the  cause  was  removed  to  this  court  by  appeal. 

Appellant  contends  that  the  court  should  have  vacated 
the  decree,  because  she  had  no  opportunity  to  defend  her 
rights.  Waiving  this  question,  however,  the  judgment  in 
question  should  have  been  set  aside,  because  it  appears 
from  the  decree  itself  that  Ellen  Casey  was  a  necessary 
and  indispensable  party  to  the  action.  It  is  a  familiar 
and  fundamental  rule  that,  a  court  can  make  no  decree 
"1  affecting  tlie  rights  of  a  person  over  whom  it  has  not 
obtained  jurisdiction,  or  between  the  parties  before  it, 
which  so  far  involves  or  depends  upon  the  rights  of  an 
absent  person,  that  complete  and  final  justice  can  not  be 
done  between  the  parties  to  the  suit  without  affecting  those 
rights.  Shields  et  al.  vs.  Barrow,  17  How.  130.  In  this 
case  appellee's  right  to  the  relief  which  he  sought  neces- 
sarily depended  upon  a  determination  of  his  right  to  the 
use  of  the  ditch  and  water  as  against  Ellen  Casey,  or  the 
principals,  represented  by  appellant.  Until  this  right  was 
determined  the  court  could  not  rightfully  enjoin  appellant 
from  using  the  water,  as  the  representative  of  these  absent 
parties.  The  injunction  was  necessarily  predicated  upon 
the  prior  determination  of  these  rights.  The  interest  of 
Ellen  Casey  was  necessarily  so  interwoven  with  the  inter- 
ests of  the  parties  to  this  suit,  that  no  decree  could  pos- 
sibly be  made,  affecting  the  rights  of  those  before  the 
•court,  without  operating  upon  her  interest.  Such  being 
the  case  she  was  an  indispensable  party,  without  whom  the 
court  could  not  lawfully  proceed.  C.  S.  M.  Co.  vs.  V.  & 
G.  H.  W.  Co.,  1  Sawyer,  685.  When  this  fact  was  devel- 
oped by  the  evidence,  even  though  it  had  not  been  raised 
by  the  pleadings,  the  court  should  have  taken  notice  of 
the  same  and  have  directed  that  the  cause  stand  over,  in 
order  that  such  party  could  be  brought  in.  As  was  said 
by    the    Massachusetts    Supreme    Court,  in  the  case  of 
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Schoerer  vs.  Boylston  Miarket  Association^  99  Mass.  285: 
"If  there  be  an  omission  of  an  indispensable  party,  so 
that  a  complete  decree  can  not  be  made  without  him,  the 
court  will  itself,  ex  mero  motu,  take  notice  of  the  fact,  and 
direct  the  cause  to  stand  over,  in  order  that  such  new 
party  may  be  added/* 

While  it  is  true,  the  general  rule  is  that  a  defendant 

must  take  advantage  of  the  defect  of  parties  by  demurrer 

or  answer,  failing  in  which  the  objection  is  waived, 

2  still  this  rule  does  not  apply  to  an  indispensable  party, 
and  where  the  court  may  not  proceed  to  a  decree  or 

judgment  without  his  presence.    Peck  vs.  Peck,  33  Col. 
421;  Dennison  vs.  Jerome,  43  Col.  456. 

The  only  remaining  question  then  is,  whether  the  ob- 
jection that  there  is  the  want  of  a  necessary  and  indis- 
pensable party,  can  be  taken  after  a  judgment  by  default, 
by  motion  to  set  aside  the  judgment.  This  question  was 

3  answered  in  the  aflSrmative  by  the  Supreme  Court  of 
Texas,  in  the  case  of  Ebel  vs.  Bursinger,  70  Tex.  120. 

The  court  say: 

"The  court  should  not  render  a  judgment,  there  being 
the  want  of  a  necessary  party  to  a  suit.  The  defendant  in 
such  a  case  has  a  right  to  presume  that  the  court  will  not 
enter  an  erroneous  judgment  against  him,  and  hence 
should  not  be  held  in  default  until  the  necessary  party  is 
brought  before  the  court.  If  judgment  by  default  be 
taken,  it  should  be  set  aside  upon  motion ;  and  in  case  the 
motion  be  overruled  it  will  be  reversed  upon  appeal  or 
writ  of  error.'* 

See  also  Monday  vs.  Vance,  32  S.  W.  559,  and  Black 
on  Judgments  (2nd  Ed.),  Section  326,  where  the  author 
says  that  a  judgment  taken  by  default  will  be  set  aside 
as  irregular,  when  it  appears  that  the  real  party  in  in- 
terest was  not  made  a  party  defendant. 

This  being  true,  the  trial  court  should  have  sustained 
appellant's  motion  to  vacate  and  set  aside  the  judgment. 
For  its  failure  so  to  do  the  judgment  must  be  reversed 
and  the  cause  remanded,  with  instructions  to  sustain  the 
motion  to  vacate  the  judgment,  and  to  proceed  no  further 
until  the  necessary  parties  are  made  parties  defendant  by 
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amendment^  and  that  upon  appellee's  failure  to  do  this 
the  suit  be  dismissed^  unless  by  amendment  issue  can  be 
joined,  that  the  rights  of  others  will  not  be  aflEected  by  the 
judgment,  and,  it  is  so  ordered. 

(No.  1584,  April  28,  1914) 

STATE  OF  NEW  MEXICO,  on  the  Belation  of  Charles 
Scotillo  and  John  Nizzi,  composing  the  firm  of  Scotillo 
&  N^izzi,  a  partnership,  Appellees,  vs.  WATER  SUP- 
PLY COMPANY  of  Albuquerque,  a  corporation.  Ap- 
pellant. 

SYLLABUS  BY  THE  COURT. 
1.  The  owner  of  a  municipal  utiUty*  whether  a  private 
party,  or  the  municipality,  may  prescribe  and  enforce  such 
rules  and  regulations  for  its  convenience  and  security  as  are 
reasonable  and  Just  and  refuse  to  furnish  water  or  other 
ply  with  the  same. 

P.  30 


2.  The  right  of  a  municipality,  operating  a  municipal 
utility,  to  make  and  enforce  reasonable  rules  and  regula- 
tions is  exactly  the  same  as  that  of  a  private  corpora- 
tion. 

P.  31 

3.  A  rule  which  provides  for  shutting  off  the  supply  of 
water  from  the  person  who  contracted  for  and  received  the 
water,  in  default  of  payment  for  the  same,  is  Just  and  rea- 
sonable and  may  be  enforced  by  the  company,  where  there 
is  no  dispute  as  to  the  amount  owing,  or  the  water  was  not 
furnished  for  some  other  place  or  residence,  or  for  a  sepa- 
rate and  distinct  transaction  from  that  for  which  he  is 
claiming  and  demanding  a  water  supply. 

P.  31 

4.  In  the  absence  of  a  statute,  or  an  ordinance  enacted 
under  authority  of  a  statute,   making  a  charge   for  water 
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supplied  a  lien  upon  the  land  or  premises  for  unpaid  dues, 
or  which  uses  words  equivalent  to  giving  a  lien,  a  rule  or 
regulation  which  authorizes  a  water  company  to  shut  off 
the  supply  from  consumers  in  all  cases  of  non-payment 
of  water  rates,  would  be  unreasonable  and  void,  if  so  con- 
strued as  to  permit  the  water  to  be  shut  off  and  not  turned  on 
because  a  former  owner  or  occupant  had  not  paid  his  bill 
for  water,  and  thereby  coerce  the  new  owner  or  occupant 
Into  paying  for  water,  or  service,  for  which  they  did  not 
contract  and  from  which  they  received  no  benefit.  P.  31 

6.  Where  the  state  law  gives  to  the  water  company  or 
municipality  a  lien  upon  the  land  and  premises,  for  unpaid 
dues,  or  uses  words  equivalent  to  giving  a  lien,  a  rule  or 
regulation  of  the  water  company  which  provides  for  shut- 
ting off  the  supply  and  discontinuing  the  service  until  the 
delinquent  charges  are  paid,  is  reasonable  and  may  be  en- 
forced against  a  subsequent  tenant,  owner  or  occupant  of 
the  building  or  premises  upon  which  the  lien  exists.        P.  32 

6.  Section  1,  Chapter  68,  S.  L.  1912,  New  Mexico,  gives 
to  the  water  company,  engaged  in  supplying  water  to  the 
inhabitants  of  cities  and  towns,  a  lien  on  the  real  estate 
and  premises  where  the  water  is  used,  for  all  legal  charges 
for  the  water  so  supplied.  P.  33 


Appeal  from  District  Court,  Beraalillo  County.  Herbert 
'F.  Raynolds,  Presiding  Judge.    Reversed  with  directions. 

A.  B.  McMiLLEN,  for  Appellant. 

Authorities  all  agree  that  right  of  a  municipality  oper- 
ating a  municipal  utility  to  make  reasonable  rules  and 
regulations  is  exactly  the  same  as  of  private  corporation. 
88  Pa.  393;  37  S.  W.  525;  28  Pac.  516;  72  Am.  Dec. 
735 ;  12  Atl.  855 :  Dillon  on  Municipal  Corporations,  Sec. 
985 ;  38  Am.  Dec.  672 ;  4  Wlieat.  G68,  672 ;  13  Wend.  331, 
338;  9  Wlieat.  907;  12  Wheat.  40;  1  Ld.  Raym.  8;  2 
Kent's  Commentaries,  275;  54  Pac.  969;  72  S.  W.  985; 
^  Pa.  Distr.  544;  16  S.  E.  214;  88  Pa.  393;  12  Atl.  855; 
107  Pa.  102:  90  Cal.  635;  3  Wash.  316;  48  Mo.  Ap.  p73; 
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104  Ala.  315;  87  Me.  287;  131  Ala.  447;  100  Me.  496; 
68  A.  S.  R.  432;  112  A.  S.  R.  468;  117  Mo.  613;  70  N. 
J.  Eq.  648;  71  X.  J.  Eq.  109;  153  N.  Y.  435;  53  S.  W, 
993;  281  111.  40;  17  L.  R.  A.  923;  6  L.  R.  A.  198;  31 
L.  R.  A.  301;  29  Pac.  320;  40  L.  R.  A.  263. 

Lien  Upon  Property.  Chap.  68,  Laws  1912;  Chap.  136^ 
Laws  1909. 

After  water  has  been  actually  turned  off  for  default  of 
land  owner,  his  successor  in  title,  either  as  tenant  or  pur- 
chaser, cannot  require  it  to  be  turned  on  again  without 
settlement  of  arrearages,  his  remedy  being  against  land- 
lord, and  this  is  especially  true  where  water  rate  is  made 
a  lien  against  the  property  90  Ga.  486;  88  Pa.  393;  12 
Atl.  855 ;  63  Atl.  13 ;  281  111.  40 ;  17  L.  R.  A.  923 ;  16 
L.  R.  A.  923;  16  L.  R.  A.  198;  90  Ga.  486. 

John  C.  Lewis^  for  Appellees. 

Contention  of  Appellant  Erroneous.  Am.  &  Eng.  Ency. 
of  L.,  p.  35,  Sec.  3,  Note  1,  2nd  Ed.;  Cook  Corp.  (6th 
Ed.)  p.  8;  15  N.  M.  436;  138  U.  S.  55;  204  U.  S.  116; 
201  U.  S.  17;  11  Pet.  544;  200  U.  S.  22;  106  C.  C.  A. 
381;  108  C.  C.  A.  527. 

Right  to  Refuse  Service.  56  So.  450;  87  Miss.  732; 
112  Am.  St.  Rep.  468;  40  L.  R.  A.  657;  29  L.  R.  A.  377,- 
114  S.  W.  685;  139  111.*  App.  598;  51  So.  354;  56  So.  838. 

STATEMENT  OP  FACTS. 

The  material  facts  in  this  case  are  that  appellees  were 
co-partners,  conducting  a  business  at  Numbers  225  and 
227  North  Third  Street  in  the  City  of  Albuquerque,  said 
premises  being  owned  by  one  G.  Badaracco.  That  from 
August,  1912,  until  the  17th  day  of  February,  1913,  ap- 
pellees occupied  the  premises  under  a  lease  by  the  terms 
of  which  the  landlord  was  to  pay  the  water  rent.  In  Feb- 
ruary, 1913,  the  landlord  became  delinquent  to  the  ap- 
pellant, and  the  water  was  shut  off  and  the  meter  takett 
out.  Thereupon  appellees  made  a  new  lease  with  the  land- 
lord, under  which  the  appellees  agreed  to  pay  the  water 
rent  accruing  thereafter,  but  appellees  did  not  undertake- 
nor  agree  to  pay  the  past  due  water  rent.  After  the  new 
lease  was  made,  appellees  informed  the  appellant  of  the* 
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terms  of  the  new  lease^  as  it  affected  the  payment  of  the 
water  rent  and  demanded  that  the  water  be  turned  on^ 
and  agreed  to  pay  the  regular  rates  charged  by  the  com- 
pany and  to  comply  with  "all  the  reasonable  rules  and  reg- 
ulations" of  the  appellant.  Appellant,  however,  refused  to 
turn  on  the  water  until  the  sum  of  $9.55  was  paid,  said 
sum  being  the  amount  due  from  Badaracco,  the  landlord, 
for  the  period  during  which  appellees  had  occupied  the 
premises  under  the  lease  requiring  the  landlord  to  pay 
water  rents.  Appell^s  thereupon  applied  to  the  district 
court  for  a  peremptory  writ  of  mandamus  to  compel  the 
appellant  to  turn  on  the  water.  Upon  an  agreed  state- 
ment of  facts,  and  after  hearing  arguments  in  the  case, 
the  court  granted  the  writ,  and  from  this  judgment  this 
appeal  is  prosecuted. 

OPINION  OF  THE  COURT. 

ROBERTS,  C.  J.— The  appellant  refuses  to  turn  on 
the  water  until  the  appellees  pay  the  bills  incurred  by 
their  landlord,  for  water  supplied  to  the  landlord  for  the 
premises  occupied  by  appellees,  because  it  has,  during  the 
whole  existence  of  its  franchise,  established  and  enforced 
a  rule  that  where  water  rates  are  not  paid  monthly,  within 
a  reasonable  time  after  the  same  become  due,  the  water 
will  be  turned  off  for  non-payment  and  remain  off  until 
the  delinquent  charges  have  been  paid. 

There  is  no  question  raised  as  to  the  amount  or  just- 
ness of  the  delinquent  charge,  hence,  the  only  question  in 
the  case,  is,  as  to  whether  the  rule  adopted,  and  here  at- 
tempted to  be  enforced  by  the  water  company,  is  reason- 
able, for,  it  is  universally  conceded  by  the  courts  that  the 
owner  of  a  municipal  utility,  whether  a  private  party 
1  or  the  municipality,  may  prescribe  and  enforce  such 
rules  and  regulations  for  its  convenience  and  security 
as  are  reasonable  and  just,  and  refuse  to  furnish  water, 
or  other  service  being  supplied  to  any  person  who  declines 
to  comply  with  the  same.  American  Water  Works  Co.  vs. 
State,  46  N"eb.  194;  50  Am.  St.  Rep.  610.  The  rule  is 
stated  as  follows  by  Farnham  (Sec.  161,  Vol.  1,  Waters 
and  Water  Rights: 
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"It  (the  company)  may  prescribe  all  such  rules  and 
regulations  for  its  convenience  and  security  in  supplying 
water  to  a  city  or  its  inhabitants  as  are  reasonable  and 
just,  and  may  refuse  to  furnish  water  to  any  inliabitant 
who  refuses  to  comply  with  such  reasonable  rules  and 
regulations.  But  the  rules  must  be  reasonable,  just,  law- 
ful, and  not  discriminatory.  And  such  rules  may  be  en- 
forced by  shutting  off  the  supply  of  a  customer  who 
refuses  to  comply  with  them.  But  the  enforcement  of  un- 
reasonable rules  will  be  enjoined." 

And  the  autlwrities  all  agree,  and  appellees  concede, 

that  the  right  of  a  municipality,  operating  a  municipal 

utility,  to  make  and  enforce  reasonable  rules  and  reg- 

2  ulations  is  exactly  the  same  as  that  of  a  private  cor- 
poration; no  more  and  no  less.   Girard  Life  Insurance 

Co.  vs.  Philadelphia,  88  Pa.  393;  Brewing  Association 
vs.  City  Mo.  37  S.  W.  525;  41  S.  W.  911;  Chicago  vs. 
Northwestern  Mutual  Life  Ins.  Co.,  218  111.  40. 

Appellees  admit,  and  the  courts  universally  hold,  that 
a  rule  which  provides  for  shutting  off  the  water  sup- 

3  ply  from  the  person  who  contracted  for  and  received 
the  water,  in  default  of  payment  for  the  same,  is  just 

and  reasonable  and  may  be  enforced  by  the  company; 
(See  note  to  the  case  of  State  ex  rel.  Hallauer  vs.  Gonsell 
(Wis.)  61  L.  E.  A.  33,  where  the  cases  are  collected  on 
page  105 ;  and  note  to  case  of  City  of  Mansfield  vs.  Hum- 
phreys Mfg.  Co.  (82  Ohio  St.  216)  31  L.  R.  A.  N.  S.  301), 
where  there  is  no  dispute  as  to  the  amount  owing  or  the 
water  was  not  furnished  for  some  other  place  or  resi- 
dence, or  for  a  separate  and  distinct  transaction  from  that 
for  which  he  is  claiming  and  demanding  a  water  supply. 
And  it  is  likewise  well  settled  that,  in  the  absence  of 
a  statute,  or  an  ordinance  enacted  under  authoritv  of  a 
statute,  making  a  charge  for  water  supplied,  a  lien 

4  upon  the  land  or  premises  for  unpaid  dues,  or  whicli 
uses  words  equivalent  to  giving  a  lien,  a  rule  or  regu- 
lation which  authorizes  a  water  company,  organized  for 
the  purpose  of  supplying  the  inhabitants  of  a  city  or  town 
with  water,  to  shut  off  the  supply  from  consumers  in  all 
cases  of  non-payment  of  water  rates,  would  be  unreason- 
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able  and  void,  if  so  construed  as  to  permit  the  water  to 
be  shut  off  or  not  turned  on,  because  a  former  owner  or 
occupant  had  not  paid  his  bill  for  water,  and  thereby 
coerce  the  new  owner  or  occupant  into  paying  for  water,^ 
or  service,  for  which  they  did  not  contract  and  from  which 
they  received  no  benefit.  Turner  vs.  Eevere  Water  Com- 
pany, 171  Mass.  329;  68  Am.  St.  Eep.  432;  Burk  vs. 
Water  Valley,  87  Miss.  732;  Farmer  vs.  Mayor  and  City 
Council  of  Nashville  (Tenn.),  156  S.  W.  189;  45  L.  R. 
A.  N.  S.  240,  and  note.  In  such  cases  no  argument  is 
required  to  demonstrate  the  unreasonableness  of  the  rulo 
or  regulatioij,  for  it  would  be  manifestly  unjust  to  re- 
quire A  to  pay  B's  past  due  account  for  water,  where  he 
was  under  no  legal  or  moral  obligation  to  do  so,  before 
the  ■  company  or  the  municipality  would  permit  him  to 
receive  the  service,  although  he  had  offered  on  his  part, 
in  so  far  as  he  was  personally  concerned,  to  comply  with 
all  the  rules  and  regulations  of  the  company  in  the 
future,  as  to  the  water  furnished  him. 

On  the  other  hand,  it  seems  to  be  equally  well  settled 
by  the  adjudicated  cases,  that,  where  the  state  law  gives 

to  the  water  company  or  municipality,  a  lien  upon 
5    the  land  and  premises,  for  unpaid  dues,  or  uses  words 

equivalent  to  giving  a  lien,  or  where  a  city  ordinance, 
enacted  under  authority  conferred  by  the  legislature,, 
makes  such  unpaid  dues  a  lien  upon  the  land,  a  rule  or 
regulation  of  the  water  company  which  provides  for  shut- 
ting off  the  supply  and  discontinuing  the  service  until 
the  delinquent  charges  are  paid,  is  reasonable  and  may 
be  enforced  against  a  subsequent  tenant,  owner  or  occu- 
pant of  the  building  or  premises  upon  which  the  lien 
exists.  Atlanta  vs.  Burton,  90  Ga.  486,  16  S.  E.  214; 
Girard  Life  Ins.  Co.  vs.  Philadelphia,  88  Pa.  393 ;  Brumm 
vs.  Pottsville  Water  Co.  (Pa.),  12  Atl.  855;  McDowell 
vs.  Avon-by-the-Sea  etc.,  71  N.  J.  Eq.  109;  Chicago  vs. 
North  Western  Mutual  Life  Ins.  Co.,  281  111.  40;  1  L. 
R.  A.  (N.  S.)  770;  Covington  vs.  Ratterman  (Ky.)  17' 
T'.  1?  A.  (^^.  S.)  923;  East  Grand  Fork  vs.  Luck  (Minn.) 
16  L.  R.  A.  (N".  S.)  198;  Turner  vs.  Revere  Water  Co.,. 
171  Mass.  329;  68  Am.  St.  Rep.  432. 
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In  the  case  last  cited  the  Massachusetts  court  sav : 

"Of  course,  it  can  not  be  disputed  that,  if  the  legisla- 
ture gives  a  lien  upon  the  land  to  a  water  or  gas  company 
for  unpaid  dues,  or  uses  words  equivalent  to  giving  a  lien, 
it  has  the  right  to  do  so,  (require  the  subsequent  owner, 
occupant  or  tenant  to  pay  delinquent  charges  before  water 
is  supplied  to  the  premises  upon  which  the  lien  exists) 
and  there  is  nothing  more  to  be  said.'^ 

In  the  case  of  Linne  vs.  Bredes,  86  Pac.  858,  6  L.  E. 
A.   (X.  S.)   107,  the  Supreme. Court  of  Washington  say: 

**"\yiien  a  legislature  by  statute,  authorizes  or  gives  a 
lien  on  land  for  unpaid  water  rentals,  as  it  has  the  power 
to  do,  of  course  such  a  right  so  conferred  can  be  asserted 
and  enforced  by  proper  ordinances  and  rules  (1  Farnham, 
Waters,  Sec.  166)  ;  but  we  have  no  such  statute  in  the 
state  of  Washington.^' 

The  reason  the  courts  decline  to  interfere  with,  or  re- 
strain, the  enforcement  of  a  rule,  which  permits  the  water 
company  or  the  municipality  to  refuse  to  supply  water 
to  the  subsequent  owner,  occupant  or  lessee  of  premises, 
upon  which  the  statute  gives  it  a  lien  for  unpaid  water 
rents,  until  all  delinquent  charges  for  water  supplied  the 
former  owner  or  occupant  of  the  building  are  paid,  is 
because  such  a  rule  or  regulation,  is  reasonable  and  just. 
The  reasonableness  of  the  rule  or  regulation  is  always 
the  criterion  by  which  the  court  must  be  guided  when  its 
Judgment  is  invoked.  If  it  is  reasonable,  the  court  will 
not  interfere  with  its  enforcement;  if  unreasonable,  it 
will. 

Sec.  1,  Chapter  68,  S.  L.  1912,  of  this  state,  reads  as 
follows : 

"That  any  incorporated  city,  town  or  village,  owning 
its  own  water  plant,  or  any  person  or  corporation  having 
franchise  from  any  such  city,  town,  or  village,  legally 
authorized  and  empowered  to  furnish  water  to  such  city, 
town  or  village  or  the  inhabitants  thereof,  shall  have 
6  a  lien  upon  any  lot  or  subdivision  of  such  city,  town 
or  village  for  all  legal  charges  for  water  furnished  by 
such  citv,  town,  village,  person  or  corporation  and  used 
upon  snch  lot  or  subdivision  or  in  or  upon  any  buildings 
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thereon  situate;  Provided,  that  whenever  any  buildings 
lot  or  subdivision  in  or  upon  which  water  is  being  used 
shall  become  vacant,  it  shall  be  the  duty  of  the  owner  or 
former  tenant  to  give  notice  in  writing  to  the  city,  town, 
village,  person  or  corporation  owning  the  water  plant  or 
holding  the  franchise  therein,  that  the  said  property  is 
vacant  and  when  such  notice  is  so  given  no  lien  for  water 
furnished  after  three  days  from  receipt  of  said  notice, 
shall  be  had  against  said  property,  and  provided,  further, 
that  no  lien  shall  exist  for  water  which  is  not  fit  for  the 
purposes  for  which  it  is  supplied/^ 

By  this  act  the  water  company  is  given  a  lien  on  the 
real  estate  and  premises  occupied  by  appellees,  for  the 
water  supplied  to  their  landlord.  But  it  is  argued  by 
appellees  that  the  water  company  has  the  right  to  enforce 
its  lien  by  an  appropriate  action  in  the  courts  to  fore- 
close the  same.  That  it  can  do  so  will  not  be  gainsaid,  but 
this  fact  does  not  militate  against  the  reasonableness  of 
the  rule  and  regulation  in  question.  If  it  did  so,  it  could  be 
argued  with  as  much  plausibility  that  the  water  company 
could  institute  an  action  and  recover  for  past  due  water 
bills  against  all  its  consumers,  for  water  supplied  them, 
and  therefore  all  rules  and  regulations  which  permitted 
the  company  to  refuse  to  supply  water  until  delinquent 
obligations  were  paid  would  be  unreasonable.  Where  the 
lien  exists,  the  water  compan)'^  by  the  rule  under  discus- 
sion does  not  seek  to  foreclose  its  lien.  It  enforces  the 
rule,  in  the  same  manner  that  it  is  enforced  against  the 
individual  who  refuses  to  pay  for  water  which  he  has 
consumed,  by  refusing  to  continue  the  service  until  the 
delinquency  is  paid.  The  rule  is  held  to  be  reasonable, 
because,  being  a  lien  on  the  real  estate,  it  could  be  fore- 
closed by  an  appropriate  proceeding  in  the  courts,  and  the 
real  estate  sold,  and  all  rights  of  the  owner,  occupant  or 
tenant  be  thereby  cut  off.  Such  being  true,  the  rule  which 
requires  the  delinquent  charges  to  be  paid  before  water 
will  be  supplied  to  the  premises,  is  reasonable,  and  may 
be  enforced  against  the  subsequent  owner  or  occupant. 
The  charge  being  a  lien  upon  the  real  estate,  if  it  should 
be  foreclosed  in  court,  the  subsequent  owner  or  occupant 
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could  only  protect  his  right  to  the  possession  and  enjoy- 
ment of  the  property  by  discharging  the  lien,  and  this 
being  so,  it  is  not  unreasonable  to  require  the  payment 
of  the  delinquent  dues  in  order  to  procure  a  supply  of 
water  for  the  premises  upon  which  the  lien  exists.  But 
it  is  argued  that  it  is  unjust  to  require  the  subsequent 
owner  or  occupant  to  pay  for  water  used  by  some  other 
person,  or  the  landlord  to  pay  for  water  used  by  the  ten- 
ant. This  argument,  admittedly  very  persuasive,  might 
have  great  weight  with  the  legislature,  but  it  has,  how- 
ever, seen  proper  to  make  the  charge  a  lien  upon  the  real 
estate.  This  it  had  the  power  to  do,  and  the  wisdom  of 
its  action  cannot  be  reviewed  by  the  courts.  It  might  be 
argued  that  it  is  unjust  to  require  the  subsequent  owner 
of  real  estate  to  pay  the  past  due  taxes  on  the  same.  But 
it  must  be  remembered  that  he  is  not  required  to  pay 
such  taxes.  If,  however,  he  does  not  discharge  the  lien 
of  the  state  for  the  same,  the  property  upon  which  the 
lien  exists  will  be  sold  and  he  will  be  divested  of  the  pos- 
session and  enjoyment  of  the  same.  He  elects  to  pay  in 
order  to  retain  and  possess  the  property,  likewise  the  right 
of  the  tenant  would  be  cut  ofiE.  In  this  case  the  lessors 
cannot  be  lawfully  required  to  pay  the  past  due  water 
rent,  but  the  lien  could  be  foreclosed  and  their  tenancy 
cut  off.  Such  being  true,  the  courts,  as  stated,  univer- 
sally hold  that  a  rule  of  a  water  company  which  permits 
the  company  to  cut  off  the  supply  until  the  delinquent 
charges  are  paid,  is  reasonable,  and  its  enforcement  will 
not  be  restrained. 

For  the  reasons  stated,  it  follows  that  the  judgment  of 
the  trial  court,  awarding  the  peremptory  writ  of  man- 
damus, was  erroneous.  The  case  will,  therefore,  be  re- 
versed with  directions  to  the  district  court  to  dismiss  the 
alternative  writ  of  mandamus,  and  it  is  so  ordered. 
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(No.  1596,  April  28,  1914) 

STATE  OF  NEW  MEXICO  on  relation  of  Dolores  Otero 
de  Burg,  Appellant,  vs.  WATER  SUPPLY  COM- 
PANY, of  Albuquerque,  Appellee. 

SYLLABUS. 

1.  Public  utility  companies  have  a  right  to  adopt  and 
enforce  reasonable  rules  and  regulations,  for  their  security 
and  convenience  and  enforce  compliance  therewith  by  re- 
fusing or  discontinuing  the  service;  but  such  rules  must  be 
reasonable,  Just,  lawful  and  not  discriminatory. 

P.  39 

2.  Where  a  contract  is  entered  into  between  a  city  and  a 
water  supply  company,  for  the  benefit  of  the  people  of  the 
city,  and  under  which  the  people  are  entitled  to  certain 
rights,  benefits  and  privileges,  a  construction  of  the  mean- 
ing of  ambiguous  and  doubtful  provisions  of  the  contract  by 
one  consumer  or  beneficiary  is  not  binding  upon  other  con- 
sumers, or  beneficiaries,  not  shown  to  have  acquiesced  in 
or  assented  to  such  construction. 

P.  40 

3.  Where  a  franchise  granted  to  a  water  company  pro- 
vides that  the  company  shall  have  the  right  "to  make  rules 
and  regulations,  to  be  approved  by  the  city  council,"  and 
the  company  contends  that  it  has  adopted  and  enforced  a 
rule  which  required  the  consumer  to  pay  the  cost  of  making 
connection  with  its  mains,  before  the  question  can  arise  as 
to  whether  the  rule  in  question  amounted  to  a  construction 
of  the  contract  by  the  city,  it  is  incumbent  upon  the  com- 
pany to  show  that  the  city  council  gave  its  approval  to  the 
same. 

P.  41 

4.  Where  a  franchise,  under  which  a  public  utility  com- 
pany operates,  imposes  a  burden  upon  the  company^  any 
rule  or  regulation  adopted  by  the  company,  by  which  It  at- 
tempts to  shift  the  burden  upon  the  consumer,  is  unreason- 
able and  unjust,  and  will  not  be  enforced.  P.  42 
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5.  Where  the  meaning  of  a  grant  or  contract  regarding 
any  public  franchise  is  ambiguous  or  doubtful,  it  will  be 
construed  favorably  to  the  rights  of  the  public. 

P.  46 

€.  Where  a  franchise,  under  which  a  water  ^supply  com- 
pany operates,  requires  it  to  furnish  water  to  private  con- 
sumers at  fixed  rates,  it  must  provide  the  necessary  service 
pipe  from  the  main  line  in  an  abutting  street  to  the  con- 
sumer's property  line,  at  its  own  expense,  unless  the  fran- 
chise imposes  this  burden  upon  the  consumer. 

P.  45 

7.  Where  a  municipality  operates  its  own  water  supply 
system,  it  is  not  under  contractual  obligations  to  lay  the 
service  pipes  from  the  curb  to  its  main,  hence  a  rule  which 
requires  the  consumer  to  assume  the  burden  is  reasonable. 
But  where,  under  a  contract  and  franchise,  this  duty  de- 
volves upon  the  holder  of  the  franchise,  such  a  rule  is  un- 
reasonable. 

P.  61 

Appeal  from  the  District  Court,  Bernalillo  County. 
Herbert  F.  Raynolds,  Presiding  Judge.  Reversed  with 
directions. 

John  C.  Lewis,  Attorney  for  Appellant. 

General  Eule.  1  Cook  Corp.  (6th  Ed.)  p.  8;  9.  How. 
172;  2  Bam.  &  Adol.  793;  201  U.  S.  171;  15  K  M.  431; 
106  C.  C.  A.  381;  108  C.  C.  A.  527;  Clark  on  Corp.  p. 
125. 

Cases  in  Point.  61  Pac.  518;  112  S.  AV.  816;  104  Pac. 
670 ;  224  U.  S.  148 ;  131  S.  W.  680. 

A.  E  McMiLLEX,  Attorney  for  Appellee. 

Rights  of  the  City.  88  Pa.  393;  37  S.  W.  525;  218 
111.  40;  28  Pac.  516*;  72  Am.  Dec.  736;  12  Atl.  855;  38 
Am.  Dec.  672;  4  Wheaton,  668-672;  13  Wend.  331-338; 
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9  Wheat.  907;  12  Wheat.  40;  1  Ld.  Baym.  8;  2  Kent's 
CommentarieB,  275;  61  Pac.  518;  92  Pac.  533;  104  Pac. 
670 ;  2  Dillon  on  Municipal  Corporations,  p.  778 ;  3  Kent's 
Commentaries  433;  90  N.  Y.  161;  L.  B.  4  Q.  B.  Div. 
104;  70  K  Y.  361;  104  X.  Y.  268;  107  X.  Y.  42;  104 
K  Y.  229^  C.  Ord.  1895,  p.  63 ;  C.  Ord.  1905,  Sec.  305, 
p.  152;  C.  Ord.  1911,  Sec.  683. 

Water  mains  are  owned  by  water  supply  company  and 
are  laid  for  the  purpose  of  furnishing  water  to  consumers. 
Question  of  taking  water  from  mains  by  connecting  up 
service  pipes  is  for  consumer  at  his  expense.  L.  E.  25  Ch. 
Div.  443;  67  W.  Va.  285;  132  S.  W.  288;  66  S.  E.  835; 

94  Pac.  1080;  79  K  W.  248;  61  X.  M.  1030;  79  111. 
337;  31  111.  App.  118;  38  X.  E.  106«';  93  X.  W.  542;  90 
App.  Div.  397;  118  111.  329;  L.  E.  25  Ch.  Div.  443;  67 
W.  Va.  285 ;  61  X.  W.  1030 ;  79  X.  W.  249,  252 ;  28  X.  E. 
1067;  2  Wall  728,  737;  6  Wall  773;  7  Wall  229,  245; 
9  Wall  50,  54;  11  Wall  566,  576;  122  U.  S.  121,  131; 
124  U.  S.  505,  510;  147  U.  S.  91,  99;  154  TJ.  S.  51,  95; 
164  U.  S.  261,  270;  206  TJ.  S.  206;  179  TJ.  S.  415,  535; 

95  U.  S.  269,  273;  95  TJ.  S.  273;  179  U.  S.  435;  206 
U.  S.  222. 

Franchise.  98  Md.  589;  110  La.  517;  142  Pa.  St.  580; 
61  Kan.  547,  558;  174  X.  Y.  417;  107  Wis.  441,  446. 

OPINION  OF  THE  COURT. 

EOBEETS,  C.  J. — The  material  facts  in  this  case  are 
as  follows:  The  relator  is  the  owner  of  a  lot  abutting  on 
Xorth  Thirteenth  Street  in  the  City  of  Albuquerque,  Xew 
Mexico.  The  respondent  is  a  public  service  corporation, 
owning  and  operating  a  water  system  in  the  City  of  Albu- 
querque, under  a  francliise  granted  it  by  the  city  council 
of  said  city,  pursuant  to  a  vote  of  the  qualified  electors, 
and,  under  a  contract  entered  into  between  said  city  and 
respondent,  as  authorized  and  directed  by  said  franchise. 
A  main  of  respondent's  water  works  system  is  laid  along 
Xorth  Thirteenth  Street  in  front  of  relator's  lot. 

The  relator  erected  a  dwelling  on  her  said  lot  and 
equipped  the  same  with  all  the  fixtures  necessary  for 
water  service  and  laid  a  pipe  from  said  dwelling  to  the 
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property  line  of  said  lot  at  its  junction  with  Xortli  Thir- 
teenth Street;  thereupon  she  made  a  demand  upon  re- 
spondent to  connect  its  water  main  with  the  pipe  laid  by 
her  to  the  property  line  of  said  lot.  This  respondent  re- 
fused to  do,  unless  relator  would  pay  the  expense  of  mak- 
ing such  connection.  Upon  respondent's  refusal,  relator 
filed  a  petition  for  a  writ  of  mandamus  to  compel  it  to 
make  said  connection.  "Upon  issue  joined,  the  cause  was 
heard  by  the  court,  and  the  writ  was  denied,  from  which 
judgment  relator  appeals. 

The  sole  question  presented  by  this  appeal  is  whether 
the  property  owner  or  the  water  company  must  defray  the 
expense  of  laying  the  service  pipe  from  the  main  to  the 
property  line  and  making  the  necessary  connection  with 
the  main.  The  aiiswer  to  the  question  necessarily  de- 
pends upon  the  construction  to  be  placed  upon  the  fran- 
chise and  contract  under  which  the  water  company  oper- 
ates, for  it  is  clear  that  the  contracting  parties  might 
legally  stipulate  that  this  burden  should  be  borne  by  the 
consumer,  or,  on  the  other  hand,  that  the  public  service 
corporation  should  assume  it.  In  its  answer  to  the  alter- 
native writ  the  respondent  alleged  that  it  had,  during  the 
whole  of  its  present  franchise,  adopted  and  enforced  as 
one  of  its  rules  and  regulations,  and  has,  at  all  times  re- 
quired as  a  condition  precedent  to  being  supplied  with 
water,  that  the  consumer  should  lay  his  service  pipes  to 
the  mains  of  respondent  and  pay  the  reasonable  expense 
of  connecting  the  same  therewith ;  but,  if  the  contract  and 
franchise  under  which  respondent  operates,  imposes  this 
duty  and  expense  upon  it,  it  must  be  apparent  that  the 
rule  in  question  would  be  unreasonable  and  void  and  with- 
out any  vitality  whatever.  Public  utility  companies, 
1  it  is  true,  have  a  right  to  adopt  and  enforce  reasonable 
rules  and  regulations  for  their  security  and  conve- 
nience, and  enforce  compliance  therewith  by  refusing  or 
discontinuing  the  service.  But  the  rules  must  be  reason- 
able, just,  lawful,  and  not  discriminator}'.  If  they  be  not 
so,  their  enforcement  will  be  enjoined.  If  a  privately 
owned  water  company,  organized  for  profit,  in  which  the 
citizens  of  a  municipality  do  not  participate,  undertakes 
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and  agrees  with  the  city  that  it  will,  at  its  own  expense, 
carry  the  water  to  .the  lot  line  of'  its  consumers  and  there 
delivers  the  same,  manifestly  it  cannot  escape  this  burden 
by  adopting  a  rule  which  would  impose  the  expense  upon 
the  consumer.  Such  a  rule  would  be  unreasonable,  unlaw- 
ful and  unjust  and  no  consumer  would  be  required  to 
comply  with  it  in  order  to  secure  the  service. 

Eespondent  contends,  however,  that  all  its  consumers, 
numbering  some  twenty-five  hundred  or  more,  have  com- 
plied with  the  rule  and  have  construed  the  contract  as 
imposing  the  burden  upon  the  consumer.  If  such  be  the 
case,  however,  it  would  not  affect  the  rights  of  the  re- 
lator herein,  because  there  is  no  showing  that  she  has  ever 
so  construed  the  contract,  or  acquiesced  in  the  rule. 
2  Where  a  contract  is  entered  into  between  a  city  and  a 
water  company,  for  the  benefit  of  the  people  of  the  city 
and  under  which  the  people  are  entitled  to  certain  rights, 
benefits  and  privileges,  a  construction  of  the  meaning  of 
ambiguous  and  doubtful  provisions  of  the  contract  by  one 
customer  or  beneficiary  would  not  be  binding  upon  other 
consumers,  or  beneficiaries  not  shown  to  have  acquiesced 
in  or  assented  to  such  construction.  And  the  fact  that  cer- 
tain consumers  have  complied  with,  or  failed  to  object  to 
a  rule  of  the  water  company,  which  was  invalid  and  un- 
enforceable, would  not  be  binding  upon  other  consumers 
or  patrons. 

It  is  further  contended  by  respondent  that  the  city  and 
the  company  have  placed  a  construction  upon  the  contract, 
adverse  to  relator's  contention,  and,  such  being  the  case, 
the  court  should  give  effect  to  such  interpretation  of  the 
provision  in  question.  It  is  well  settled  that  the  con- 
struction given  a  contract  by  the  parties  interested,  espe- 
cially wliere  it  has  covered  a  long  period  of  years,  will 
be  c(mtrolling  unless  the  contract  is  so  plain  against  such 
construction  that  there  could  be  no  reasonable  doubt  upon 
the  question.  Lowber  vs.  Bangs,  2  Wall.  728;  Cavaso  vs. 
Trevino,  6  Wall.  773;  Bronson  vs.  Rodes,  7  Wall.  220;  Chi- 
cago vs.  Sheldon,  9  Wall.  50;  Insurance  Co.  vs.  Butcher,  95 
U.  S.  273;  Eraser  vs.  State  Savings  Bank  ct  al.,  137  Pac. 
592 ;  18  X.  M.  340.  But  respondent  lias  failed  to  point  out 
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wherein  the  city  has  construed  this  provision  of  the  con- 
tract, unless  it  be  upon  the  assumption  (a)  that  the  water 
company  has,  at  all  times  during  the  existence  of  the 
franchise  enforced  a  rule  which  required  the  consumer  to 
pay  the  coi^  of  making  the  connection  with  respondent's 
water  mains  and  laying  the  pipe  from  the  curb  to  the 
main,  as  alle^^d  in  its  answer,  or  (b)  because  the  city 
itself  has  paid  such  expense,  where  it  required  water  for 
city  purposes. 

It  is  sufficient  answer  to  the  first  contention  to  state 
that  neither  the  answer,  nor  the  proof,  show  that  the  rule 
in  question  was  approved  by  the  city  council.  The  fran- 
chise gives  to  the  company  the  right  "to  make  rules  and 
regulations,  to  be  approved  by  the  city  council."  "A  ma- 
terial fact,  if  not  alleged,  is  presumed  not  to  exist."  31 
Cyc.  86.  Before  the  question  could  arise  as  to  whether 
3  the  rule  in  question  amounted  to  a  construction  of 
the  contract  by  the  city,  it  would  be  incumbent  upon 
respondent  to  show  that  the  city  council  gave  its  approval 
to  the  same.  The  fact  that  the  company  had  adopted  and 
enforced  such  a  rule,  without  the  concurrence  and  ac- 
quiescence of  the  city  council,  would  not  be  tantamount 
to  a  construction  of  the  contract  bv  the  citv.  Had  the 
proof  supplied  the  defect  in  the  answer  in  this  regard,  the 
omission  would  doubtless  have  been  cured  by  the  judg- 
ment; (31  Cyc.  763),  but  there  was  no  proof  whatever 
upon  the  question,  as  shown  by  the  bill  of  exceptions,  and 
such  being  the  case,  the  omission  in  the  answer  would  not 
l>e  cured  by  the  judgment.  (Holmes  vs.  Preston,  70  Miss. 
152;  International  Bank  vs.  Franklin  County,  65  Mo. 
105;  27  Am.  Rep.  261).  Until  the  rule  or  regulation 
was,  in  some  manner  brought  before  tlie  council  for  con- 
sideration, it  could  not  well  l)e  argued  that  mere  inaction 
by  the  city  would  amount  to  an  affirmative  approval  of 
tlie  practice  of  the  water  company,  or  constitute  a  con- 
struction of  the  contract. 

Xor  is  there  any  merit  in  the  second  pr()])(>siti(>n  stated, 
l)ecause  Section  9  of  the  franchise  s])e(ifically  j)rovi(les 
that  the  city  shall,  at  its  own  expense,  erect  all  necessary 
st^nd  pipes,  or  other  appliances  necessary  for  the  draw- 
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ing  off  of  water  for  city  purposes,  and,  if  it  be  true,  as 
stated,  that  the  city  has  in  some  thirty  or  more  instances 
laid  the  pipe  between  the  curb  and  the  main  and  paid 
the  expense  of  making  the  connection,  it  did  so  doubtless 
under  the  above  provision,  applicable  only  to  the  city; 
and  any  construction  it  might  have  placed  upon  this  pro- 
vision in  the  franchise  or  contract  would  not  be  binding 
upon  consumers,  claiming  rights  under  other  and  diflPer- 
ent  provisions  of  the  franchise,  if  it  be  admitted,  for  the 
sake  of  argument  only,  that  the  consumer  would,  in  any 
event,  be  bound  by  a  construction  placed  upon  the  con- 
tract by  the  city. 

The  rights  of  the  relator  therefore,  not  having  been 
prejudiced  or  influenced  by  the  acts  or  conduct  of  either 
the  city  or  other  consumers,  it  becomes  necessary  to 
examine  the  franchise  under  which  the  respondent  oper- 
ates, and  the  contract  existing  between  the  city  and  the 
company  in  order  to  determine  the  reasonableness  and 
justness  of  the  rule  and  regulation  under  which  respond- 
ent refuses  to  make  the  connection  in  question,  unless  first 
compensated  therefor  by  the  relator,  for,  as  stated,  if 
4  this  burden  rests  upon  the  company,  a  rule  or  regu- 
lation by  which  it  attempts  to  shift  the  same  upon  the 
relator  would  be  unreasonable,  and  would  afford  respond- 
ent no  justification  for  its  refusal  to  make  the  desired  con- 
nection with  its  mains.  Section  1  of  the  franchise  reads 
as  follows: 

^Tliere  is  hereby  given  and  granted  to  the  Water  Sup- 
ply Company  of  Albuquerque,  or  its  assigns,  the  right  and 
privilege  to  supply  the  City  of  Albuquerque,  and  the  citi- 
zens thereof  with  good  water  for  domestic  and  manufac- 
turing purposes,  for  the  period  of  twenty-five  years  from 
and  after  tlie  date  of  the  approval  of  this  franchise  by 
the  people,  and  no  longer,  subject  to  the  terms  and  condi- 
tions herein  set  forth.*' 

Section  2,  after  giving  the  company  the  right  to  erect, 
maintain  and  operate  its  plant,  and  to  lay  pipes,  con- 
tinues : 

"And  to  extend  aqueducts  and  pipes  through  any  and 
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all  of  the  streets,  avenues,  and  alleys  and  across  any 
bridge  or  stream  in  said  city  or  grant/* 

Section  3,  in  part,  reads  as  follows : 

"The  mains  and  distributing  pipes  *  *  *  shall  not  be 
less  than  five-eighths  of  an  inch  in  diameter,  and  as  much 
larger  as  the  necessities  of  the  business  requires,  and  made 
of  the  best  quality,"  etc. 

Section  5,  after  providing  that  the  company  must  fur- 
nish a  good  and  sufiBcient  supply  of  water,  continues: 

"As  the  same  may  be  needed  and  demanded  for  do- 
mestic and  manufacturing  purposes,  so  that  it  may  be 
drawn  oflP  through  the  pipes  connecting  with  the  mains 
of  said  water  works  in  all  parts  of  said  city  where  such 
pipes  may  be,  at  a  minimum  pressure,"  etc. 

Section  7  begins: 

"The  water  rate  to  customers  during  the  continuance 
of  this  franchise  shall  not  exceed  the  following  monthly 
schedule  rates." 

This  is  followed  by  a  specific  enumeration  of  the 
monthly  flat  rate  which  may  be  charged  consumers  for 
water,  and  the  section  contains  provisions  for  meter  rates. 
Xo  mention  is  made  in  this  section,  or  in  any  other  pro- 
vision of  the  ordinance  or  contract  as  to  the  service  pipes 
from  the  water  main  to  the  curb,  except  as  above  set 
forth.  Pursuant  to  the  franchise  a  contract  was  entered 
into  between  the  city  and  the  water  company,  by  which 
the  city  agreed  to  pay  a  stipulated  sum  for  fire  hydrants, 
the  number  of  which  were  stated,  and  by  said  contract, 
as  a  part  of  the  consideration  moving  to  the  city,  the  com- 
pany agreed  to  comply  with  all  the  provisions  of  the  fran- 
chise granted  it  by  the  city  and  its  inhabitants. 

From  tlie  excerpts  quoted  above,  from  the  franchise,  it 
will  be  seen  that  no  specific  provisions  were  made,  im- 
posing the  Auty  of  laying  service  pipes  between  the  main 
and  the  curb,  and  within  the  franchise  limits,  upon  either 
the  company  or  the  consumer.  On  behalf  of  the  respond- 
ent, it  is  argued,  that  by  Section  5,  above  quoted,  this 
duty  is  impliedly  cast  upon  the  consumer.  While  this  sec- 
tion requires  the  company  to  furnish  water,  "as  the  same 
may  be  needed  for  domestic  and  manufacturing  purposes. 
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so  that  it  may  be  drawn  off  through  the  pipes  connecting 
with  the  mains  of  said  water  works  in  all  parts  of  the 
city  where  such  pipes  may  be/'  etc.,  it  will  be  noted  that 
no  provision  is  made  as  to  who  sliall  lay  the  pipes  within 
tlie  franchise  limits  of  respondent.  All  that  can  be  said, 
from  the  wording  of  the  franchise  is,  that  it  is  silent  on 
the  question.  But  it^does  grant  to  the  company  the  right 
to  lay  its  pipes  and  mains  "through  any  and  all  of  the 
streets,  avenues  and  alleys"  in  said  city,  in  order  to  enable 
it  to  supply  water  to  the  city  and  its  consumers.  The 
right  continues  and  exists  during  the  whole  term  of  the 
franchise,  and  no  further  permit  or  license  is  necessary. 
Such  right  exists  only  in  the  company.  (Pond  on  Public 
Utilities,  Sec.  537)  and  the  consumer,  without  special  per- 
mission from  tlie  municipal  authorities,  would  have  no 
right  to  tear  up  the  street  and  lay  pipes  tlierein. 
Again,  the  franchise  requires  the  company  to  restore  the 
street  to  its  former  condition,  after  all  excavations  are 
made  by  it. 

After  all,  the  most  that  can  be  said,  as  to  the  terms 
and  requirements  of  the  franchise  in  this  regard,  is  that 
it  is  silent  on  the  question.  This  fact  was  found  by  the 
trial  court,  in  its  eighth  finding  of  fact,  which  reads  as 
follows : 

"That  there  is  no  provision  of  respondent's  franchise 
•or  contract  with  the  City  of  Albuquerque  requiring  it  at 
its  own  expense  to  lay  service  pipes  for  private  consumers, 
or  to  connect  the  same  up  with  its  mains,  without  the 
consumer  paying  the  reasonable  expense  thereof.  There 
is  no  provision  in  respondent's  franchise  or  contract  with 
the  City  of  Albuquerque  requiring  private  consumers  to 
lay  service  pipes  from  their  lot  lines  to  respondent's  mains 
or  to  connect  same  with  respondent's  mains." 

Such  being  true,  the  question  naturally  arises  as  to  the 
proper  construction  of  the  franchise,  for,  by  the  terms  of 
the  contract  the  respondent  undertook  and  agreed  to  per- 
form all  the  conditions  imposed  upon  it  by  the  franchise. 
It  would  seem  that  the  rule  announced  bv  the  territorial 
court  in  the  case  of  Telephone  Co.  vs.  Field,  15  X.  M. 
431,  is  controlling.   In  that  case  the  franchise  granted  the 
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telephone  company  authorized  it  to  charge  telephone  rental 
rates  not  to  exceed  $36.00  per  annum  for  one  party  resi- 
dence. The  company  sought  to  enforce  a  rule,  that  on 
all  contracts  for  less  than  one  yearns  rental,  a  charge  of 
$2.50  would  be  made  for  installation  and  a  charge  of  $2.00 
for  removal  of  instruments.  Its  right  to  do  so  was  denied. 
The  court  say: 

"On  the  other  hand,  appellee  cites  Omaha  Water  Works 
Co.  vs.  Omaha,  147  Fed.  1,  a  case  in  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit,  in  which  the  court, 
after  examining  numerous  cases,  extracts  from  them  the 
following  rule,  which  we  adopt,  viz:  ^Vhere  the  meaning 
of  a  grant  or  contract  regarding  any  public  franchise  is 
ambiguous  or  doubtful,  it  will  be  construed  favorably  to 
the  rights  of  the  public.  Where  the  grant  or  the  contract 
is  clear  and  plain,  it  will  be  protected  and  enforced.' 

"It  thus  appears  that  the  true  rule  is  that  both  the  grant 
and  the  contract,  in  case  of  ambiguity  or  doubt,  are 

5  to  be  construed  favorably  to  the  rights  of  the  public, 
and  we  so  hold/' 

For  further  illustrations  of  the  rule  see  the  following 
cases:  Knoxville  Water  Co.  vs.  Knoxville,  200  U.  S.  22; 
Turnpike  Co.  vs.  Illinois,  96  TJ.  S.  63;  Proprietors  of 
Stourbridge  Canal  vs.  Wheely  et  al.,  2  Bam  &  Adol.  793 ; 
Penine  vs.  Chesapeake,  etc.  Co.,  9  How.  172;  1  Cook  on 
Corporations  (6th  Ed.  8.) 

There  is  undoubtedly  sound  reasoning  back  of  the  au- 
thorities on  this  question.  Public  service  corporations  are- 
allowed  to  charge  the  public  a  certain  sum  for  service. 
This  sum  is  the  compensation  for  the  expense  of  the  cor- 
poration in  installing  and  operating  the  plant  for  the  con- 
venience of  the  public'  and  it  is  supposed  to  bear  all  the 
expenses  which  are  not  specifically  charged  against  the 

6  public.  If  the  legislature  or  the'  city  council  sees  fit 
to  provide  that  the  property  owner  shall  bear  the  ex- 
pense of  la3ring  service  pipes  and  making  connections,  then 
it  is  to  be  presumed  that  a  lower  rate  will  be  fixed  for 
service.  If,  as  in  the  present  case,  no  provision  is  made 
for  laying  service  pipes  and  making  connections,  the  rate 
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allowed  is  presumed  to  be  high  enough  to  compensate  the 
company  for  this  expense. 

Coimsel  for  the  appellee  argues  that,  if  the  company 
was  compelled  to  lay  service  pipes  in  the  street,  it  could 
also  be  forced  to  lay  them  through  the  consumer^d  lot  and 
into  his  house.  The  fallacy  and  unsoundness  of  this  rea- 
soning is  apparent  at  a  glance.  Everything  within  the 
franchise  limit  is  under  the  control  of  the  company  unless 
otherwise  expressly  provided  by  statute  or  ordinance,  and 
the  franchise  limit  is  definitely  fixed  at  the  line  between 
the  lot  and  the  street  or  alley.  The  franchise  cannot  con- 
vey any  right  to  or  impose  any  duty  upon  the  corporation 
outside  the  franchise  limit.  It  is  limited  in  its  scope  to 
the  domain  of  the  municipality  and  cannot  invade  the 
territory  of  private  citizens. 

Our  conclusion,  therefore,  is,  that,  under  the  franchise, 
as  thus  construed,  it  was  the  duty  of  the  water  company 
to  lay  all  necessary  pipes,  for  supplying  its  customers  with 
water,  within  the  limits  of  its  franchise,  and  this  construc- 
tion is  fully  supported  by  the  adjudicated  cases. 

In  the  State  of  Idaho  there  is  no  statute  imposing  the 
duty  of  laying  laterals  and  making  connections  in  streets 
and  alleys  and  the  franchise  granted  by  the  City  of  Poca- 
tello  to  the  Pocatello  Water  Company  was  silent  as  to  who 
should  bear  the  expense  of  this  work,  so  that  the  condi- 
tions are  exactly  the  same  as  in  the  present  case,  and 
the  Supreme  Court  of  Idaho  uses  this  language : 

^njnder  the  said  franchise  the  respondent  has  been 
granted  the  right  to  lay  its  mains  and  pipes  *over,  along, 
and  under^  the  streets,  alleys,  and  highways  of  said  city 
for  the  purpose  of  supplying  said  city  and  its  inhabitants 
with  a  sufficiency  of  pure  water.  It  had  the  authority  to 
lay  all  of  the  mains  and  pipes  in  said  streets  and  alleys 
necessaT-y  to  accomplish  the  purposes  for  which  said  fran- 
chise was  granted.  It  is  obliged  to  lay  its  mains  and  pipes 
in  said  streets  and  alleys,  and  deliver  water  to  the  con- 
sumers at  its  franchise  limits,  and  to  the  line  of  the  prem- 
ises of  the  consumer,  if  such  premises  border  on  said 
franchise  limits.  The  respondent  has  been  granted  a  val- 
uable right — ^that  of  laying  its  main^  and  laterals  in  the 
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streets  and  alleys  of  the  city — in  consideration  that  it 
will  furnish  water  to  said  city  and  its  inhabitants.  The 
company  is  under  obligation  to  lay  its  pipes  in  the  streets 
and  alleys  so  as  to  make  the  water  accessible  to 
the  citizen  for  his  private  use.  It  is  given  the  right,  within 
its  franchise  limits,  to  lay  all  pipes  and  make  all  con- 
nections with  its  mains  and  laterals.  Beyond  those  limits 
it  has  no  authority  to  enter  upon  the  private  premises  of 
a  citizen  and  lay  its  pipes.  Neither  has  the  citizen  any 
right  to  enter  within  the  franchise  limits  of  the  company, 
and  in  any  manner  interfere  with  its  mains  and  pipes." 
Pocatello  Water  Co.  vs.  Standley,  61  Pac.  518. 

In  the  case  of  Bothwell  vs.  Consumers'  Co.,  24  L.  R.  A. 
(X.  S.)  485,  13  Idaho,  568,  92  Pac.  533,  the  court  say: 

"The  only  further  point  to  be  considered  in  this  case 
is  whether  the  water  company  can  require  the  consumer 
to  pay  for  the  tap  and  for  making  the  connection  with  i!s 
main.  It  seems  that  this  point  ought  to  be  disposed  of 
without  much  difficulty.  The  franchise  for  laying  pipes 
in  the  streets  and  alleys  and  maintaining  and  operating 
a  water  system  is  granted  by  the  municipality  to  the  water 
company.  The  property  owner  has  no  right  or  franchise 
to  dig  in  the  streets  and  alleys  and  lay  pipes,  and.  if  lie 
should  do  so,  he  would  acquire  no  property  right  therein. 
The  main  and  all  laterals,  fixtures,  and  connections  within 
the  franchise  limit,  belong  to  the  company,  and  altogether 
constitute  the  water  system.  It  is  not  the  business  of  the 
citizen  or  consumer  to  construct  any  part  of  the  com- 
pany's system,  nor  is  it  the  company's  business  to  place 
the  pipes  and  fixtures  on  the  consumer's  premises.  There 
i?j  a  clear  and  well-defined  boundary  line  existing  between 
the  property  of  the  water  company  and  the  property  of 
the  lot  owner — that  line  is  the  one  existing  between  the 
lot  and  the  street  or  alley.  The  citizen  owns  his  pipes 
arid  fixtures  to  that  line,  and  beyond  it  is  the  company's 
property  and  water  system.  The  rights,  duties,  and  obli- 
gations of  each  go  to  this  extent,  and  no  further." 

In  Texas  at  the  time  the  case  was  decided  the  same 
conditions  existed  as  regards  the  City  of  El  Paso,  but  in 
this  case  the  franchise  contained  the  provision  that  the 
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company  should  furnish  water  to  "consumers  having  pipe 
connections"  at  a  specified  rate.  The  civil  court  of  ap- 
peals held  that,  primarily  the  duty  of  a  company  bound 
to  furnish  water  to  property  owners  on  streets  containing 
mains  carried  with  it  the  duty  to  perform  the  work  nec- 
essary to  enable  the  company  to  furnish  the  owners  with 
water,  and  the  company  could  only  be  relieved  from  the 
obligation  to  construct,  at  its  own  cost,  the  necessary  con- 
nections by  some  provision  in  the  franchise  or  contract 
which  unmistakably,  or  by  fair  implication,  so  operated. 
International  Water  Co.  vs.  City  of  El  Paso,  112  S.  W. 
816. 

The  Supreme  Court  of  Idaho  a  second  time  handed 
down  a  decision  upon  the  subject  upon  a  statement  of 
facts  on  all  fours  with  the  present  case.   The  court  say : 

"Under  the  franchise  granted  by  the  City  of  Coeur 
d'Alene  to  the  Consumers'  Company  to  occupy  the  streets 
and  alleys  of  the  city  for  the  purpose  of  supplying  the 
city  and  inhabitants  thereof  with  fresh  water,  the  right 
and  authority  to  dig  in  the  streets  and  alleys  and  lay 
pipes  therein  for  supplying  consumers  with  water  is  con- 
ferred upon  the  company  alone,  and  no  such  right  is  con- 
ferred upon  the  individual  or  consumer,  and  the  consumer 
acquires  no  right  to  lay  pipes  or  acquire  property  in  the 
streets  and  alleys,  but,  on  the  contrary,  the  duty  to  do  so 
and  the  rights  acquired  thereby  belong  to  the  water  com- 
pany. It  is  consequently  the  duty  of  the  water  company 
to  supply  and  lay  the  laterals  from  its  main  to  the  line  of  a 
consumer's  property  abutting  on  such  street,  and  such 
laterals  are  the  property  of  the  water  company." 

"A  public  service  corporation  organized  for  the  pur- 
pose of  supplying  the  inhabitants  of  a  municipality  with 
water  is  not  justified  in  assuming  that  the  people  it  is  to 
serve  are  dishonest,  and  that  they  will  demand  and  pay 
for  a  month's  water  supply  merely  for  the  purpose  of 
entailing  upon  the  company  the  expense  of  putting  in 
laterals  and  service  connections,  and  that  they  will  there- 
after refuse  to  take  water  and  thereby  discommode  them- 
selves and  depreciate  their  own  property,  and  the  courts 
will  not  base  decisions  upon  such  an  assumption."   Hatch 
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vs.  Consumers'  Co.,  104  Pac.  670. 

Appellee  attempts  to  meet  this  decision  with  the  state- 
ment that  property  owners  had  the  right  to  dig  into  the 
streets  and  alleys  upon  complying  with  certain  regula- 
tions. This  is  undoubtedly  true,  as  it  is  true  in  all  cities 
of  the  country,  but  the  point  in  the  reasoning  in  the  Hatch 
case  is  that  the  property  owner  has  no  right  under  the 
franchise  to  dig  in  the  streets  and  alleys  and  lay  pipes, 
but  must  get  a  special  permit  for  which  a  fee  is  charged, 
while  the  water  company  is  granted  general  permission 
under  the  franchise.  The  court  in  this  case  also  answers 
the  argument  of  appellee  that  dishonest  consumers  might 
pay  water  rent  for  one  month  and  thereafter  discontinue 
use  of  the  water,  inflicting  a  loss  upon  the  company. 

In  the  Supreme  Court  of  Arkansas,  in  1910,  this  ques- 
tion was  raised  upon  a  franchise,  the  terms  of  which  were 
almost  identical  with  those  of  the  present  appellee.  The 
court  sav: 

"Is  it  the  duty  of  appellant  to  construct  and  maintain 
the  service  pipes  at  its  own  expense,  free  of  charge? 

"By  Section  1  of  its  contract  it  assumed  the  duty  of 
supplying  the  city  and  the  inhabitants  thereof  with  water 
and  acquired  the  right  ^to  use  the  streets,  alleys,  side- 
walks, and  public  grounds  of  the  City  of  Pine  Blui!,  within 
its  present  and  future  corporate  limits,  for  placing  and 
taking  up  and  repairing  mains,  hydrants  and  other  struc- 
tures and  devices  requisite  for  the  service  of  water.'  The 
duty  to  furnish  the  city  and  inhabitants  with  water 
carried  with  it  the  duty  to  do  and  perform  what  was 
necessary  to  be  done  to  place  the  company  in  a  position 
where  it  could  furnish  the  water.  To  do  that,  the  con- 
tract, Section  1,  expressly  authorizes  it  ^to  use  the  streets, 
alleys,  sidewalks  *  *  *  of  the  City  of  Pine  BluiT  *  *  ♦ 
for  placing  and  taking  up  and  repairing  mains,  hydrants 
and  otlier  structures  and  devices  requisite  for  the  service  of 
water,  that  is  to  sav,  the  delivery  of  water  to  the  inhabit- 
ants  or  cit>\  The  duty  is  assumed,  and  the  power  is  given, 
by  the  contract  to  perform  it.  The  property  owner,  the  in- 
habitant, or  consumer  has  no  right  to  lay  the  service  pipes 
in  the  streets  and  connect  them  with  the  water  company's 
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mains,  but  this  power  is  expressly  given  to  the  water  com- 
pany, in  connection  with  the  duty  it  assumes,  and  to  no 
one  else,  which  implies  that  it  shall  lay  the  service  pipes, 
at  its  own  expense,  for  all  of  which  the  consumer  is  re- 
quired to  pay  for  the  water  furnished  at  certain  rates 
specified  in  the  contract.  If  it  was  not  the  intention  of 
the  contract  that  the  water  company  should  lay  the  serv- 
ice pipes,  why  did  the  city  council  give  it  the  power  to  do 
«o,  and  withhold  it  from  the  inhabitant?  It  evidently 
intended  that  the  water  company  should  do  so,  free  of 
charge,  because  it  fixes  the  compensation  to  be  paid  by 
the  consumer  for  services  rendered  him,  and  says  nothing 
about  compensation  for  service  pipes.  How  was  it  to  render 
the  services  it  undertakes  without  laying  the  service  pipes, 
and  where  is  the  authority  to  collect  from  the  consumer 
more  than  he  is  required  by  the  contract  to  pay?  There 
is  none.  Pocatello  Water  Company  vs.  Standley,  7  Idaho 
155;  61  Pac.  518;  International  Water  Company  vs.  City 
of  El  Paso  (Tex.  Civ.  App.),  112  S.  W.  820;  BothweU 
vs.  Consumers'  Company,  13  Idaho  568,  92  Pac.  533. 
24  L.  E.  A.  (X.  S.)  487,''  Pine  Bluff  Corporation  vs. 
Taney,  131  S.  W.  680. 

In  the  case  of  Bothwell  vs.  Consumers'  Company,  13 
Idaho,  568,  24  L.  E.  A.  (N.  S.)  485,  the  syllabus  by  the 
court  is  as  follows: 

"All  the  mains  and  laterals  of  a  water  svstem  within 
the  franchise  limit  belong  to  the  company  owning  the 
franchise,  and  it  is  the  duty  of  the  company  to  construct 
the  same  at  its  own  expense,  and  connect  with  the  pipes 
of  the  property  owner  at  the  line  of  his  property  and  the 
limit  of  its  franchise. 

"Where  a  lot  owner  constructs  a  building  on  his  prop- 
erty, and  places  water  pipes  and  fixtures  therein,  and  ex- 
tends the  same  to  the  street  adjoining,  and  thereupon 
tenders  to  the  water  company  the  monthly  rent  charged 
by  it,  it  becomes  the  duty  of  the  company  to  make  the 
necessary  tap  and  connections,  and  furnish  the  property 
owner  witli  water  as  demanded.'' 

In  the  case  of  Hatch  vs.  Consumers'  Co.,  supra,  the 
court  further  say: 


JANUARY  TERM,  A.  D.  1914  61 

State  ex  rel.  Otero  de  Burg  y.  Water  Co.,  19  N.  M.  36 

*^e  are  aware  that  some  courts  have  held  that  the 
consumer  may  be  required  to  pay  the  expenses  of  ^service 
connections/  as  it  is  sometimes  called,  or,  rather  for  lat- 
erals extending  from  the  curb  line  to  the  main.  So  far 
as  we  have  been  able  to  examine,  however,  these  decisions 
are  based  upon  express  statutes." 

The  Supreme  Court  of  Washington,  in  a  recent  decision 
(Cleveland  vs.  Maiden  Water  Works  Co.,  125  Pac.  769), 
followed  the  rule  announced  in  the  foregoing  cases.  The 
court  say: 

**But  this  case  is  controlled  by  the  franchise  ordinance, 
which  requires  the  company  to  furnish  water  to  users  and 
consumers  at  certain  fixed  rates;  and  we  are  of  opinion 
that  it  is  not  so  furnished,  within  the  meaning  of  the 
ordinance,  unless  it  is  delivered  to  the  consumer  at  his 
property  line." 

Bespondent  has  cited  some  cases  to  the  contrary,  but 
we  think  the  great  weight  of  authority  is  in  accord  with 
the  view  we  have  expressed.  McQuillin,  in  his  work  on 
Municipal  Corporations,  Sec.  1696,  in  discussing  the  ques- 
tion, says: 

"Wliile  it  has  been  held  in  some  cases  that  the  consumer 
may  be  required  to  pay  the  expense  of  laterals  extending 
from  the  curb  line  to  the  main,  these  decisfons  are  for  the 
most  part  based  upon  express  statutes,  and  where  there  is 
no  such  statute  it  is  generally  held  that  it  is  the  duty  of 
the  company,  at  its  own  expense,  to  supply  and  lay  the 
laterals  from  its  main  to  the  line  of  a  consumer's  prop- 
erty abutting  on  the  street."  See  also  Pond  on  Public 
Utilities,  Sees.  536  and  537. 

A  great  many  of  the  cases  cited  by  respondent,  are 
cases  where  the  water  works  were  owned  and  operated 
by  the  municipality,  and  it  had  adopted  a  rule  which  re- 
quired the  consumer  to  bear  the  expense  of  laying  the 
service  pipe  from  the  main  to  the  property  line.  These 
cases  are  not  in  point.  Where  the  city  owns  and  operates 
the  utility  no  contractual  rights  exist  in  favor  of  the  con- 
sumer. The  city  has  the  right  to  adopt  and  enforce 
T  reasonable  rules  and  regulations,  as  likewise  has  a  pri- 
vately owned  company.   But  a  rule  which  is  reasonable 
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and  enforceable  under  a  municipally  owned  utility  may 
not  be  where  it  is  owned  by  private  parties.  In  the  former 
case,  whatever  profit  arises  from  the  venture,  inures  to- 
the  benefit  of  the  citizens  generally,  while  in  the  latter  it 
finds  its  way  into  the  pockets  of  its  stockholders.  Again, 
the  rights  of  the  privately  owned  company  are  measured 
by  its  contract  with  the  city;  and,  where,  under  such 
contract  it  assumes  certain  obligations,  it  cannot  escape 
compliance  therewith  by  any  rule  which  it  may  adopt. 
Where  a  municipality  operates  its  own  water  supply  sys- 
,tem,  it  is  not  under  contractual  obligations  -to  lay  the 
service  pipes  for  its  customeirs  from  the  curb  to  its  water 
main,  hence,  a  rule  which  requires  the  consumer  to  as- 
sume the  burden  is  reasonable  and  just.  On  the  other 
hand,  here  we  have  a  corporation  which,  under  the  rule 
of  construction  which  must  be  applied,  assumed  the  bur- 
den of  so  doing,  consequently  the  rule  adopted  by  it,  is 
unreasonable  and  unjust. 

Appellee  contends,  however,  that  such  a  construction 
will  result  in  bankruptcy  and  ruin  to  it,  and  all  other 
privately  owned  companies  doing  business  in  New  Mexico,. 
because,  customers  living  in  the  suburbs  and  remote  and 
thinly  populated  portions  of  the  city  will  compel  it  to 
conduct  water  to  their  property  line.  If  the  argument 
were  proper,  and  entitled  to  consideration  by  th6  court,  a 
sufficient  answer  would  be  that  no  such  result  will  be 
attained,  for,  under  its  franchise  it  cannot  be  compelled 
to  extend  its  mains,  by  order  of  the  city  or  otherwise, 
"unless  the  gross  income  from  such  extension,  exclusive 
of  hydrant  rentals  (by  the  city)  shall  equal  six  per  cent 
of  the  cost  thereof."  Such  being  the  case,  and  the  com- 
pany, before  it  can  be  required  to  extend  its  mains,  always 
being  insured  of  six  per  cent  gross  income  upon  the  cost 
of  the  extension,  will  be  in  no  danger  of  becoming  impover- 
ished. 

For  the  reasons  stated  ,the  cause  will  be  reversed,  with 
directions  to  the  district  court  to  grant  the  relief  prayed 
for  by  the  relator,  and  it  is  so  ordered. 
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(No.  1696,  April  28,  1914) 

111  the  Matter  of  CHAS.  C.  MURRAY,  Receiver  of  the 
New  Mexico  Central  Railroad  Company,  petitioning  the 
court  for  an  order  ratifying  and  approving  the  resolu- 
tion passed  hy  the  Board  of  County  Commissioners  of 
Torrance  County,  recommending  an  adjustment  and 
settlement  of  the  taxes  assessed  against  said  railroad 
for  the  years  1910,  1911  and  1912,  respectively. 

SYLLABUS  BY  THE  COURT. 
1.  In  the  absence  of  an  assignment  of  errors,  where  the 
-same  is  required  by  statute  or  rule  of  court,  no  relief  is  asked 
of  the  appellate  court,  and  it  will  not  enter  upon  a  considera- 
tion of  the  case.  And,  where  the  appellant  or  plaintifF  in 
error  has  failed  to  file  an  assignment  of  errors,  as  required 
by  Section  21,  Chapter  67,  S.  L.  1907,  and  no  attempt  is 
made  to  excuse  the  default,  the  appeal  or  writ  of  error  will 
be  dismissed.  P.  66 

Appeal  from  District  Court,  Torrance  County.  Edward 
L.  Medler,  Presiding  Judge.    Appeal  dismissed. 

Frank  W.  Clancy  and  H.  B.  Hamilton,  Attorneys 
for  Appellant. 

Taxes.  Cooler  on  Taxation,  p.  627;  Vol.  37  Cvc.  pp. 
1170-1;  Vol.  23  Cyc,  Sec.  D,  p.  681;  Vol.  12  Enc.  Pie. 
and  Pc.  p.  179;  Abbott's  Trial  Brief,  Vol.  11,  p.  976. 

E.  W.  DoBSON,  Attorney  for  Appellee. 

Construction  of  Statute.  Lewis'  Sutherland  Stat.  Con- 
stniction,  Vol.  2,  p.  852;  13  Ohio  St.  Rep.  458,  465;  2 
Mass.  136;  Lewis'  Sutherland  Stat.  Con.  pp.  910,  915. 

OPINION  OF  THE  COURT. 

ROBERTS,  C.  J.— Upon  petition  of  Charles  C.  Mur- 
ray, Receiver  of  the  New  Mexico  Central  Railroad  Com- 
pany, the  district  court  of  Torrance  County  entered  an 
order  approving  a  resolution  passed    by    the    Board    of 
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County  Commissioners  of  said  county,  recommending  an 
adjustment  and  compromise  of  the  taxes  assessed  against 
said  railroad  company  for  the  years  1910,  1911  and  1912, 
respectively,  and  the  county  treasurer  was  ordered  and 
directed  to  accept  the  amount  so  found  to  be  due  by  the 
decree  in  full  settlement  of  the  said  taxes.  From  this 
order  the  county  treasurer  appealed  to  this  court,  but  has 
failed  to  file  any  assignments  of  error.  For  this  default, 
appellee  moves  to  dismiss  the  appeal.  Both  parties  have 
filed  briefs  on  the  merits  of  the  case,  but  appellant  has 
made  no  offer  to  cure  his  failure  to  file  assignments  of 
error.  If  the  appellant  must  make  and  file  assignments 
of  error,  in  order  to  secure  a  consideration  of  the  cause 
on  appeal,  which  he  fails  to  do,  it  follows  necessarily  that 
the  merits  of  the  case  will  not  be  considered  by  this  court. 
Section  21,  Chapter  57,  S.  L.  1907,  provides: 
"On  appeals  and  writs  of  error,  the  appellant  and  plain- 
tiff in  error  shall  assign  errors  and  serve  a  copy  of  such 
assignments  of  error  on  the  opposite  party  in  the  same 
manner  that  copies  of  pleadings  are  served,  and  file  a 
copy  with  the  clerk  of  the  Supreme  Court  on  or  before 
the  return  day  to  which  the  cause  is  returnable,  which 
said  assignments  of  error  shall  be  written  on  a  separate 
paper  and  filed  in  the  cause,  and  shall  be  also  copied  into 
the  brief  of  appellant  or  plaintiff  in  error,  and  each  error 
relied  upon  shall  be  stated  in  a  separate  paragraph.  In 
default  of  such  assignment  of  error  and  filing  the  same, 
the  appeal  or  writ  of  error  may  be  dismissed  and  the 
judgment  affirmed,  unless  good  cause  for  failure  be  shown. 
Unless  exception  is  filed  or  taken  to  the  assignments  of 
error,  the  opposite  party  shall  be  deemed  to  have  joined 
in  error,  upon  the  assignments  of  error  so  filed." 

From  the  above  it  will  be  seen  that  the  statute  contem- 
plates that  assignments  of  error  shall  be  filed  in  all  civil 
cases  taken  to  the  Supreme  Court  by  appeal,  or  in  which 
a  write  of  error  may  have  been  sued  out.  The  assignments 
of  error  is,  in  legal  contemplatioji,  the  complaint  of  the 
appellant  or  plaintiff  in  error.  In  it  he  sets  forth  the 
errors  committed  by  the  trial  court,  which  he  seeks  to 
have  reviewed  by  the  appellate  court.     In  a  sense,  it  per- 
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forms  the  same  office  as  does  a  complaint  filed  in  the  trial 
court.  Without  a  complaint  the  jurisdiction  of  the 
1  trial  court  cannot  be  invoked.  In  the  absence  of  an 
assignment  of  errors,  where  the  same  is  required  by 
statute  or  rule  of  court,  no  relief  is  asked  of  the  appellate 
court,  and  it  will  not  enter  upon  a  consideration  of  the 
case.  Appellant  contends,  however,  that  this  court  should,, 
without  assignments  of  error,  consider  jurisdictional  ques- 
tions. It  is  true,  perhaps,  that  the  court  could,  should  it 
enter  upon  the  consideration  of  a  cause,  upon  errors  as- 
signed, upon  discovering  that  the  trial  court  was  without 
jurisdiction,  although  such  lack  of  jurisdiction  had  not 
been  raised  by  the  assignments  of  error,  notice  the  same, 
and  set  aside  the  judgment.  It  would  do  so,  because  other- 
wise it  would  be  affirming  a  void  judgment.  But  where 
no  assignments  of  error  is  filed  the  court  will  not  enter 
upon  the  consideration  of  the  cause,  but  will  dismiss  the 
same,  leaving  the  parties  in  the  same  position  as  if  no 
appeal  had  been  taken. 

The  territorial  supreme  court  uniformly  held  that  where 
the  appellant  or  plaintiff  in  error  failed  to  file  assignments 
of  error,  within  the  time  required  by  the  statute,  the  court 
would,  upon  motion  of  appellee  or  defendant  in  error,  in- 
terposed before  the  default  had  been  cured,  dismiss  the 
cause,  in  the  absence  of  a  satisfactory  showing  excusing 
the  default.  Price  et  al.  vs.  Toti  et  al.,  16  N.  M.  1 ;  The 
Sacramento  Irrigation  Co.  vs.  Lee,  15  N.  M.  567;  Martin 
vs.  Territory,  6  X.  M.  491 ;  Lamy  vs.  Lamy,  4  X.  M.  29. 
These  cases  were  followed  bv  this  court  in  the  case  of 
Lund  vs.  Gilbert,  17  X.  M.  265.  In  the  case  of  Ditch  vs. 
Sennott,  116  111.  288,  the  facts  were  identical  witli  the 
present  case,  as  shown  by  the  following  excerpt  from  the 
opinion : 

"On  the  case  being  reached,  in  conference,  for  decision, 
long  after  the  term  had  expired,  we  find  it  objected  by 
counsel  for  appellees  that  no  errors  have  been  assigned 
upon  the  record,  our  attention  being  thus  called  to  it  for 
the  first  time." 

In  that  state  there  was  no  statute  requiring  the  filing 
of  assignments  of  error,  but  there  was  a  court  rule,  in 
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almost  identical  language  with  our  statute.  The  court, 
in  dismissing  the  appeal,  quotes  with  approval  the  fol- 
lowing excerpt  from  the  case  of  Williston  vs.  Fisher,  28 
111.  43 : 

"An  assignment  of  errors  in  this  court  performs  the 
same  office  as  a  declaration  in  a  court  of  original  juris- 
diction. It  would  be  just  as  regular  and  proper  for  the 
circuit  court  to  render  a  judgment  in  a  cause  where  there 
is  no  declaration,  as  for  this  court  to  affirm  or  reverse  a 
judgment  where  there  is  no  assignments  of  error.  We 
should  reverse  such  a  judgment  rendered  in  the  circuit 
court  and  we  should  commit  the  same  error  to  render  a 
judgment  here  without  the  necessary  pleading.'^ 

See  also,  Burrall  vs.  The  Am.  Tel.  &  Telegraph  Co., 
217  111.  189;  Davis  vs.  Lang,  153  111.  175;  Jesse  French 
Piano  &  Organ  Co.  vs.  Meehan,  77  111.  App.  577. 

In  the  case  of  State  vs.  Echert,  35  Ind.  283,  the  court 
say: 

"Xo  errors  are  assigned,  and  we  cannot  therefore  re- 
gard the  case  as  properly  here  for  any  purpose.*' 

In  the  case  of  Benneson  vs.  Savage,  119  111.  135,  the 
court  say: 

"There  having  been  no  errors  assigned  on  the  record 
of  the  Appellate  Court,  there  is  and  can  be  no  joinder  in 
error,  and  therefore  no  issue  for  this  court  to  try." 

Appellant  having  failed  to  file  assignments  of  error, 
and  failing  to  make  any  showing  attempting  to  excuse 
the  default,  the  appeal  will  be  dismissed,  because  as  the 
record  is  now  presented  there  is  no  issue  for  this  court 
to  trv,  and  it  is  so  ordered. 


(No.  1599,  Aprn  28,  1914) 

H.  B.  JONES,  Receiver,  etc..  Appellant,  vs.  C.  H.  BAN- 
KIN",  et  al..  Appellees. 

SYLLABUS  BY  THE  COURT. 
1.   The  additional  liability  of  a  stockholder  depends  upon 
the  terms  of  the  statute  creating  it,  and,  being  in  derogation 
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of  the  common  law,  the  statute  cannot  be  extended  beyond 
the  words  used. 

P.  60 

2.  Sec.  14,  Chap.  68,  S.  L.  1887,  construed.  Held  that  it 
imposes  no  individual  liability  upon  stockholders  in  a  sav- 
ings bank  for  the  debts  of  such  bank,  where  the  original 
subscribers  for  such  stock  paid  the  full  par  value  thereof 
to  the  corporation. 

P.  64 

3.  The  general  corporation  act  (Laws  1905,  Chap.  79)  did 
not  repeal  or  change  the  liability  of  stockholders  under  Chap. 
36,  S.  L.  1884,  and  Chap.  68,  S.  L.  1887. 

P.  64 

Appeal  from  the  District  Court,  Quay  County.  Thomas 
D.  I^eib,  Presiding  Judge.   AflSrmed. 

Renehan  &  Wright,  Santa  Fe,  X.  M.,  for  Appellant. 

Statutes  imposing  stockholders'  liability  are  not  penal 
statutes,  but  contractual  in  nature.  98  Pa.  St.  505;  40 
Ohio  St.  507;  2  Wall  10. 

Statutes  creating  individual  liability  should  be  con- 
strued remedially,  so  as  to  suppress  the  mischief  and  ad- 
vance the  remedy.  8  Ga.  468;  2  Edw.  (X.  Y.)  304;  1  B. 
I.  376 ;  5  Fed.  Cas.  Xo.  2485 ;  3  Am.  St.  Bep.  836. 

Properly  there  are  no  canons  of  statutory  construction 
such  as  (1)  strict  construction,  (2)  liberal  construction. 
8  Ga.  468;  47  Me.  530;  10  Cyc,  p.  666, 

The  construction  which  gives,  so  far  as  possible,  full 
and  fair  effect  to  intention  of  Legislature  is  correct  con- 
struction. Briggs  vs.  Penneman,  supra:  14  Grey,  488;  71 
Pa.  St.  293;  34  Cal.  503;  Sec.  4777,  Thompson  on  Corp. 

Decisions  construing  statutes  to  impose  double  liabilitv. 
10  Cyc.  678;  8  Cow.  (X.  Y.)  86;  8  Abb.  Pr.  192;  4 
Hun  137;  131  Mo.  560;  5  Mo.  App.  225:  5  So.  120;  12 
III.  App.  457;  11  X.  E.  339;  6  Mich.  441;  31  Tonn.  1; 
Const.  Minn.  Art.  10,  Sec.  3;  50  X.  W.  1110;  59  111. 
1270 ;  24  Wend.  473 ;  18  X.  Y.  199. 
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The  word  "subscriber/^  as  used  in  Section  273  of  the 
Compiled  Laws  of  1897,  includes  stockholders.  3  Sandf. 
Ch.  466,  493 ;  67  N.  H.  301 ;  86  Mo.  72 ;  95  Pa.  505,  516 ; 
Laws  1905,  Chap.  79,  Sec.  24;  Angell  &  Ames  on  Corps, 
Sec.  534;  91  U.  S.  64,  70;  12  Am.  Digest  967;  Gay  vs. 
Kayes,  supra;  12  Cent.  Digest,  Sec.  967;  Sec.  273  C.  L. 
1897. 

Eeed  Holloman,  Tucumcari,  X.  M.,  for  Appellees. 

Statutes  imposing  a  liability  upon  stockholders  for 
debts  of  a  corporation,  being  in  derogation  of  the  common 
law,  are  strictly  construed.  125  6a.  710;  36  Me.  22;  45 
Me.  607 ;  9  Cush.  192 ;  14  Gray  488 ;  41  X.  J.  L.  52 ;  46 
X.  Y.  119;  77  N.  Y.  1;  51  N.  Y.  S.  1109-1117;  135  N.  C 
410-418;  85  Pa.  75-78;  71  Pa.  293-297;  105  Pa.  569- 
573;  19  R.  I.  597-599;  95  Tenn.  634-660-663;  43  Vi 
502;  25  \V.  Va.  184-199;  122  Mich.  1-24;  4  AUen  233- 
235;  10  Pick.  370-372;  58  Neb.  701;  81  Minn.  294;  68 
Mass.  98;  27  Mass.  370;  72  Pa.  St.  331;  115  Mass.  380; 
65  111.  298-301;  118  Ifoss.  532;  17  R.  I.  51-53;  137 
Mass.  516;  88  Tenn.  401-403;  8  Ga.  468;  192  U.  S.  386; 
14  Wend.  59;  38  Mich.  257;  120  U.  S.  747;  1  X.  M.  1-27; 
30  X.  H.  390-403;  34  X.  H.  124;  3  Sandf.  Ch.  466-493; 
86  Me.  72;  7  Oreg.  329;  35  Md.  15-30-31;  14  Wend. 
20;  28  Mich.  130;  134  111.  536;  65  Mich.  111-126;  71 
Minn.  367;  44  Xeb.  279;  Cook  on  Corp.  Vol.  1,  Sec.  10; 
82  Me.  397-405;  G  B.  &  C.  341;  105  Fed.  179;  6  Mich. 
441;  49  Tex.  123;  96  Fed.  160;  123  Ga.  787;  121  Pac. 
609:  9  Cush.  192;  Sec.  2900  C.  L.  1897;  Sutherland 
Stat.  Con.,  Vol  p.  705. 

OPINION. 

ROBERTS,  C.  J.— The  only  question  presented  by  this 
appeal  is  the  proper  construction  of  Section  14,  Chapter 
68,  S.  L.  1887,  (Sec.  273,  C.  L.  1897)  which  reads  as 
follows : 

"The  stockholders  of  any  such  corporation  or  associa- 
tion shall  onlv  be  individually  liable  to  the  extent  of  the 
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par  value  of  the  shares  of  stock  subscribed  for  by  them, 
except  as  otherwise  herein  provided/' 

This  section  is  a  part  of  the  Savings  Bank  Act.  and 
applies  only  to  the  liability  of  stockholders  in  such  cor- 
porations. The  exception  referred  to  in  the  section,  fixes 
the  liability  of  officers,  agents,  etc.  of  such  institution, 
who  receive  deposits,  or  assent  to  their  reception,  or  who 
contract  debts  or  assent  to  their  creation,  after  knowledge 
that  such  institution  is  insolvent  or  in  failing  circum- 
stances. The  exception  is  of  no  consequence,  so  far  as 
this  case  is  concerned. 

The  appellant  is  the  receiver  of  the  International  Bank 
of  Commerce,  of  Tucumcari,  Xew  Mexico,  an  insolvent 
institution,  incorporated  under  Chap.  68,  S.  L.  1887,  as 
a  savings  bank.  He  instituted  this  suit  against  the  ap- 
pellees, who  were  stockholders  in  said  bank  at  the  time 
it  became  insolvent,  to  recover  from  them  an  assumed  * 
statutory  liability  to  the  extent  of  the  par  value  of  the 
shares  of  stock  held  bv  each  of  said  stockholders.  The 
complaint  set  forth  all  the  facts  leading  up  to  the  ap- 
pointment of  the  appellant  as  receiver  of  the  bank;  the 
indebtedness,  insufficiency  of  assets,  and  that  appellees 
all  became  stockholders  by  purchase  of  stock  from  the 
original  subscribers  to  the  capital  stock  or  their  assignees^ 
for  which  stock  the  full  par  value  had  been  received  by 
the  corporation.  .To  the  complaint  the  appellees  demurred, 
on  the  ground  that  they  were  not  liable  under  the  statute 
above  quoted.  The  demurrer  was  sustained  by  the  court 
and  appellant  elected  to  stand  upon  his  complaint.  Judg- 
ment was  thereupon  entered  for  appellees,  dismissing  the 
complaint.   From  such  judgment  this  appeal  is  prosecuted. 

The  first  question  discussed  by  counsel  on  either 
side,  is  the  rule  of  construction  to  be  applied  to  the  statute. 
Appellant  contending  that  the  statute  is  remedial  and 
should  be  liberally  construed,  while  appellees  claim  that 
a  statute  imposing  a  liability  upon  stockholders  for  the 
debts  of  the  corporation  being  in  derogation  of  the  com- 
mon law,  should  be  strictly  construed.  Under  the  common 
law,  a  stockholder  was  not  liable  for  the  debts  of  the  cor- 
poration, where  the  corporation  had  received  the  full  par 
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value  of  the  stock.  This  being  true,  it  necessarily 
1  follows  that  the  additional  liability  of  the  stockholder 
depends  upon  the  terms  of  the  statute  creating  it,  and, 
being  in  derogation  of  the  common  law,  the  statute  can- 
not be  extended  beyond  the  words  used.  Brunswick  Ter- 
minal Co.  vs.  National  Bank  of  Baltimore,  192  U.  S.  386. 
The  rule  of  strict  construction  is  applied  to  such  statutes 
by  the  great  majority  of  the  courts  in  this  country,  as  will 
be  seen  by  reference  to  the  cases  cited  in  Note  7,  Sec. 
214,  Vol.  1,  Cook  on  Corporations  (7th  Ed.)  The  author 
€ays: 

"Inasmuch  as  all  statutes  creating  an  additional  lia- 
bility on  the  part  of  the  stockholders  are  in  derogation 
of  the  common  law,  they  are  to  be  strictly  construed." 

Appellant  relies  upon  the  case  of  Carver  vs.  Brainstree 
Mfg.  Co.,  2  Story,  432,  which  supports  his  view  as  to  the 
proper  rule  of  construction;  but  as  this  case  is  so  at  vari- 
ance with  the  almost  universal  holding  of  the  courts,  in- 
cluding the  Supreme  Court  of  the  United  States,  and  our 
own  territorial  Supreme  Court  (Perea  vs.  Bank,  6  X.  M. 
1),  we  must  decline  to  follow  it. 

The  statute  then  must  not  be  extended  bevond  the 
words  used,  and  it  says  that  the  stockholders  of  any  such 
corporation  shall  only  be  individually  liable  to  the  extent 
of  the  par  value  of  the  stock  SUBSCRIBED  for  by  them. 
No  one  of  the  appellees  herein  were  subscribers  to  the 
capital  stock  of  the  insolvent  corporation,  according  to 
the  accepted  definition  of  the  term  "subscriber.^'  Cook 
on  Corporations  (7th  Edition),  Sec.  10,  says: 

"A  subscriber  is  one  who  has  agreed  to  take  stock  from 
the  corporation  on  the  original  issue  of  such  stock.'* 

In  the  case  of  Thames  Tunnel  vs.  Sheldon,  6  B.  &  C. 
341,  the  word  "subscriber"  is  defined,  and  held  to  mean 
only  such  persons  as  have  entered  into  an  express  con- 
tract to  take  up  a  certain  number  of  shares,  on  the  origi- 
nal issue. 

If  it  be  conceded  that  the  statute  imposes  an  additional 
liability  upon  stockholders,  over  and  above  and  independ- 
ent of  the  original  par  value  of  the  stock,  it  must  be 
apparent  that  such  liability  extends  only  to  such  stock- 
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holders  as  were  subscribers  to  the  capital  stock  of  the 
corporation. 

'TVhen  men  subscribe  for  the  stock  of  a  company,  it 
is  for  so  much  stock  as  the  company  still  owns  and  has 
not  parted  with.  Stock,  which  has  been  issued  to  or  passed 
into  the  ownership  of  outside  parties,  cannot  be  subscribed 
for;  it  is  not  then  the  subject  matter  of  subscription.'^ 
Bates  et  al.  vs.  Great  Western  Tel.  Co.,  134  111.  536. 

In  Seaboard  National  Bank  vs.  Slater,  105  Fed.  179, 
the  court  draws  a  sharp  distinction  between  stock  sub- 
scribed for  and  stock  held  without  subscription. 

The  case  of  Libby  vs.  Toby,  82  Me.  397,  illustrates 
the  distinction.     The  court  says: 

"A  fair  inference  to  be  drawn  from  the  language  of 
the  statute  is  that  of  a  transaction  or  contract  with  the 
corporation  in  accepting,  subscribing  for  or  agreeing  to 
take  stock,  and  not  one  between  individuals  in  the  pur- 
chase of  stock  in  open  market.  Had  the  legislature  in- 
tended to  make  the  remedy  as  broad  as  that  contended 
for  by  the  plaintiff,  and  thus  render  the  defendant  liable 
as  a  ^stockholder*  upon  all  stock  held  or  owned  by  him, 
regardless  of  the  manner  in  which  he  may  have  obtained 
it,  it  would  have  been  an  easy  matter  to  have  so  expressed 
its  meaning.*' 

In  like  manner  we  are  justified  in  saying  that  had  the 
territorial  legislature  intended  to  impose  a  liability  upon 
all  stockholders,  irrespective  of  whether  they  had  pur- 
chased their  stock  in  the  open  market,  or  had  secured  it 
by  subscription  to  the  capital  stock,  it  would  have  been 
an  easy  matter  to  so  have  expressed  its  meaning.  By  Sec. 
9,  Chap.  36,  S.  L.  1884,  the  legislature  clearly  and  un- 
mistakably imposed  upon  all  stockholders  in  banks  of  dis- 
count and  deposit  an  individual  liability  for  the  debts  of 
the  corporation.  Many  of  the  provisions  of  the  act  pro- 
viding for  the  organization  of  savings  banks  are  identical 
with  the  provisions  found  in  said  Chapter  36,  S.  L.  1884, 
and,  had  the  legislature  intended  to  create  the  same  stock- 
holders liability,  it  would  doubtless  have  employed  the 
same  language. 

In  the  case  of  Eeid  vs.  DeJamette,  123  Ga.  787,  the 
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Supreme  Court  of  Georgia  was  called  upon  to  construe 
the  language  of  a  special  act  of  the  legislature,  incorpo- 
rating the  Putnam  County  Banking  Company.  The  act 
provided:  "Each  stockholder  in  said  corporation  shall  be 
individually  liable  for  the  debts  of  the  corporation  to  the 
amount  of  his  or  her  unpaid  subscription  to  the  capital 
stock  of  the  corporation,  and  for  an  additional  amount 
equal  to  his  subscription."   The  court  says : 

"The  question  presented  for  determination  is:  Was  it 
the  purpose  of  the  General  Assembly  to  impose  this  in- 
dividual liability  upon  each  and  every  person  who  might 
l)ecomc  a  shareholder  of  the  corporation,  by  subscribing 
to  its  capital  stock  or  by  purchase  of  shares  issued  to  an- 
other, or  otherwise  succeeding  to  the  holdings  of  a  stock- 
holder who  had  ceased  to  be  a  member  of  the  corporation; 
or  was  the  legislative  intent  to  fix  the  statutory  liability 
upon  such  stockholders  only  as  became  such  by  subscribing 
to  the  capital  stock?  The  term  'stockholder'  is  not  syn- 
onymous with  that  of  'subscriber' ;  each  has  a  distinct  defi- 
nite  technical  meaning;  the  latter  is  employed  to  denote 
one  who  becomes  bound  by  a  subscription  to  the  capital 
stock  of  a  corporation.  It  is  to  be  presumed  that  the 
members  of  the  General  Assembly  knew  what  was  an 
'unpaid  subscription  to  the  capital  stock'  of  a  corpora- 
tion, when  they  declared  that  each  stockholder  could  be 
called  on  by  creditors  to  pay,  not  only  his  'unpaid  sub- 
scription to  the  capital  stock  of  the  corporation,'  but  also 
an  'additional  amount  equal  to  his  subscription.'  If  effect 
be  given  to  the  letter  of  the  act,  then  the  liability  im- 
posed was  upon  those  who  became  stockholders  through 
their  voluntary  act  in  subscribing  to  the  capital  stock  of 
the  banking  company  and  assuming  responsibility  for  the 
payment  of  its  debts,  not  only  to  the  extent  of  their  re- 
spective stock  subscriptions,  but  for  double  the  amount 
thereof.  *  *  *  The  corporation  itself  was  made  primarily 
liable  for  the  payment  of  its  debts;  those  who  subscribed 
to  its  capital  stock  were  called  on  by  the  General  As- 
sembly to  be  its  backers,  its  guarantors.  The  argument 
is  advanced  by  counsel  for  the  plaintiff  in  error  that  un- 
less all  stockholders    (however   they  may  have   acquired 
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their  holdlDgs)  be  held  liable  for  the  debts  of  the  cor- 
poration^ its  creditors  may  not  be  able  to  collect  their 
demands  against  it^  since  many  if  not  all  of  the  subscrib- 
ers to  its  capital  stock  may  now  be  dead,  and  such  estates 
as  they  left  fully  administered.  Conceding  that  such  may 
be  the  case^  we  do  not  feel  justified  in  so  stretching  the 
words  used  in  the  act  of  incorporation  as  to  bring  within 
its  operation  all  stockholders  of  the  bank,  whether  they 
became  shareholders  by  subscribing  to  its  capital  stock, 
or  by  way  of  succession  from  those  who  originally  became 
bound  to  pay  double  the  amount  of  their  stock  subscrip- 
tions, if  necessity  so  to  do  should  ever  arise.  We  cannot 
assume  that  the  General  Assembly  contemplated  that 
those  who  accepted  the  charter  and  organized  under  it 
could  relieve  themselves  of  the  liability  they  voluntarily 
assumed  by  subsequently  transferring  their  stock  to  others 
who  might,  or  might  not,  be  solvent  and  able  to  respond 
to  the  demands  of  debtors  of  the  corporation.  Xor  does 
the  act  of  incorporation  provide  any  scheme  whereby  this 
liability  might  be  shifted  upon  stockholders  who  pur- 
chased stock  upon  the  faith  that  the  act  was  to  be  under- 
stood as  meaning  neither  more  nor  less  than  was  said; 
nor  is  there  any  suggestion  in  the  act  of  a  compounding 
of  liabilitv,  so  that  a  creditor  could  treat  each  successive 
shareholder  as  an  additional  guarantor  and,  at  his  elec- 
tion, call  upon  either  past  or  present  stockholders  for  pay- 
ment of  his  demand,  or  enforce  satisfaction  from  all  as 
one  collective  body  answering  to  the  description  of  ^stock- 
holders.' We  try  to  construe,  not  to  legislate.  Xo  good 
reason  has  been  advanced  why  the  words  used  in  the  stat- 
ute under  construction  should  not  be  given  their  usual 
signification  and  the  conclusion  reached,  that,  while  an 
individual  liability  was  imposed  upon  each  of  the  original 
shareholders,  no  provision  was  made  for  any  further  pro- 
tection of  creditors  in  the  event  the  affairs  of  the  bank 
might  eventually  be  conducted  by  persons  who  succeeded 
to  the  rights  of  the  subscribers  to  its  capital  stock  and  in 
this  manner  became  stockholders'' 

The  reasoning  of  this  case  is  directly  applicable  to  the 
statute  under  consideration,  in  so  far  as  the  liabilitv  of 
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the  appellees  is  involved.    Our  conclusion  therefore  is, 

2  that  no  individual  liability  is  imposed  upon  a  stock- 
holder in  a  savings  bank,  for  the  debts  of  the  corpo- 
ration, where  such  stockholder  was  not  a  subscriber  to 
the  capital  stock  of  such  corporation  but  purchased  his 
stock  in  the  open  market.  The  question  as  to  the  liability 
of  the  original  subscriber  is  not  involved  in  this  case,  and 
is  therefore  not  before  us  for  decision. 

Appellee  further  contends  that  the  general  corpo- 
ration law  of  1905  (Chap.  79  S.  L.  1905)  repealed  all 
stockholders  liability  under  Chap.  36,  S.  L.  1884  and 
Chap.  68,  S.  L.  1887.  Under  said  general  act,  the  com- 
mon law  liability  only  is  imposed  by  Sec.  22,  while  Sec. 
23  provides  a  method  by  which  the  stockholder  may  be 
relieved  of  that  liability.  Sec.  131  extends  the  provision  j 
of  the  general  act  to  certain  corporations  organized  under 
special  acts,  including  the  act  in  question  in  this  case, 
and  further  provides  for  the  organization  of  such  corpo- 
rations under  the  general  act.  But  the  same  section  also 
provides : 

"But,  Provided,  However,  That  this  act  shall  not  be 
held  to  divest  the  corporations  incorporated  under  any  of 
said  acts  of  any  rights,  privileges  or  franchises  which  such 
corporations  now  have,  and  all  the  provisions  of  said  ace 
as  to  organization,  powers,  capital  stock,  stockholders, 
liability  and  suspension  shall  apply  to  any  company  or- 
ganized under  this  act  and  doing  business  in  the  Terri- 
tory of  New  Mexico.^' 

Thus  clearly  evidencing  an  intention  to  make  the  pro- 
visions of  the  general  act  apply  to  such  corporations, 

3  only  insofar  as  the  provisions  of  the'  general  act  did 
not  conflict  with  the  exceptions  stated.    The  proviso 

left  intact  the  provisions  of  the  special  acts  as  to  organ- 
ization, powers,  capital  stock,  stockholders,  liability  and 
suspension.  This  is  made  even  more  manifest  by  the 
provisions  of  the  next  succeeding  section  of  the  general 
act,  which  provides: 

"The  acts  referred  to  in  the  last  preceding  section  shall 
not  be  held  to  be  repealed  by  this  act,  but  the  provisions 
of  this  act  and  the  provisions  of  said  acts  shall  be  con- 
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stnied  together  as  one  act,  and  tlie  general  provisions  of 
this  act  relating  to  the  management,  control,  reports, 
amendments,  stock  liability,  levy  upon  property  or  cor- 
porations, levy  and  sale  of  stock,  and  all  other  general 
provisions  contained  in  this  act  which  can  be  enforced 
consistently  with  the  provisions  of  the  said  special  acta 
hereinbefore  referred  to  shall  be  held  to  apply  to  all  such 
corporations." 

For  the  reasons  stated,  the  judgment  of  the  lower  court 
is  affirmed,  and  it  is  so  oi:dered. 


(No.  1610,  April  28,  1914) 

LOUIS  A.   McRAE,  Appellee,  vs.    WATER    SUPPLY 
COMPANY  of  Albuquerque,  Xew  Mexico,  Appellant. 

SYLLABUS   BY  THE  COURT. 
1.   Where,  under  a  franchise  granted  to  a  water  company  It 
is  provided: 

"Meter  rates  to  consumers  during  the  continu- 
ance of  this  franchise  shall  not  exceed  the  following 
rates : 

200  gallons  or  less  dally,  per  1,000  gallons |  .35 

Over  200  and  less  than  600  gallons  dally,  per  1,000 

gallons   I  .30" 

and  so  on  through  the  schedule  of  rates  fixed  by  the  fran- 
chise, the  company  Is  not  authorized  to  charge  a  consumer, 
using  more  than  200  gallons  daily,  35  cents  per  1^000  gallons 
for  the  first  200  gallons  used  each  day,  but  only  to-  charge 
and  collect  30  cents  per  1,000  gallons  on  the  total  amount 
used,  or  such  charge  as  it  lawfully  may  make  upon  the 
class  of  consumers  in  which  the  amount  used  places  the 
consumer. 

P.  68 

Appeal   from   the  District  Court,    Bernalillo    County. 
Herl)ert  F.  Raynolds,  Presiding  Judge.     Affirmed. 
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A.  B.  McMiLLEX,  for  Appellant. 

Maximum  Rate.  36  So.  63-64;  4  X.  Y.  270;  50  Fed. 
768 ;  9  Cyc.  p.  590. 

Where  meaning  of  words  used  is  plain  and  not  ambig- 
uous there  is  no  room  for  construction,  and  it  is  duty  of 
court  to  enforce  the  contract  as  it  finds  it.  170  U.  S.  272- 
280;  175  U.  S.  588-606. 

If  doubt  or  ambiguity  as  to  meaning  of  words  used, 
contract  must  receive  reasonable  construction  and  not  one 
that  would  lead  to  unreasonable  or  absurd  results.  21 
How.  146-161;  107  U.  S.  437-444;  149  U.  S.  1;  186 
XT.  S.  279-291;  151  U.  S.  634-644;  9  Cyc.  587. 

John  C.  Lewis,  Attorney  for  Appellee. 

Hule  of  Constniction.    1  N".  Y.  96. 

Reply  to  Brief  of  Appellee, 
franchise.    13  Peters  519;  106  Pac.  962,  968. 

OPINION. 

ROBERTS,  C.  J.— The  only  question  involved  in  this 
appeal,  worthy  of  consideration,  is  the  proper  construction 
of  that  portion  of  the  franchise,  under  which  appellant 
is  supplying  water  to  the  city  of  Albuquerque,  and  its  in- 
habitants, relating  to  meter  rates,  which  is  as  follows: 

'T^feter  rates  to  consumers  during  the  continuance  of 
this  franchise  shall  not  exceed  the  following  rates: 

200  gallons  or  less  daily,  per  1,000  gallons $  .35 

Over  200  and  less  than  600  gallons  daily,  per  1,000 

gallons  : $  .30 

Over  600  and  less  than  1,500  gallons  daily,  per 

1,000  gallons  .' 271/0 

Over  1,500  and  less  than  3,000  gallons  daily,  per 

1,000  gallons  ! .1 .25 

Over  3,000  and  less  than  10,000  gallons  daily,  per 

1 ,000  gallons  .1 20 

All  other  rates  to  be  special." 

The  contention  of  the  appellee  was  and  is,  that  if  the 
amount  consumed  is  less  than  200  gallons  daily,  a  charge 
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of  35  cents  per  thousand  gallons  is  correct;  but  if  more 
than  200  gallons  and  less  than  600  gallons  were  used 
daily,  even  though  it  amounted  to  but  201  gallons  per 
day,  the  price  should  be  30  cents  per  1,000  gallons;  and 
if  over  600  and  less  than  1,500  gallons  daily  were  used, 
even  though  the  excess  over  600  gallons  was  but  one  gal- 
lon, the  whole  of  the  water  used  should  be  computed  at 
the  rate  of  27^  cents  per  1,000  gallons,  and  so  on  through 
the  schedule  rates  fixed  by  the  franchise. 

On  the  other  hand,  appellant  contends  that  the  charge 
should  be  made  as  follows: 

Thirty-five  cents  per  1,000  gallons  for  the  first  200  gal- 
lons or  less  used  daily; 

Thirty  cents  per  1,000  gallons  for  the  excess  over  200 
and  less  than  600  gallons  daily; 

Twenty-seven  and  one-half  cents  per  1,000  gallons  for 
the  excess  over  600  and  less  than  1,500  gallons  daily,  and 
so  on  through  the  schedule  of  rates  fixed  by  the  franchise. 

Appellant  exacted  water  rent  from  the  appellee,  upon 
its  theory  of  the  proper  construction  of  the  franchise, 
which  amounted  to  f$2.40  more  than  said  charge  would 
have  been  under  appellee's  construction,  to  recover 
which  sum  he  instituted  this  action,  and  was  successful 
in  the  lower  court. 

The  views  of  the  trial  court,  as  to  the  proper  construc- 
tion of  the  provision  above  quoted,  is  clearly  set  forth  in 
its  finding  of  facts,  from  which  we  quote  the  following 
excerpt,  viz: 

"The  court  further  finds  that  the  method  of  calculation 
of  water  rates  heretofore  used  by  the  defendant,  that  is 
to  say,  35  cents  per  1,000  gallons  for  the  first  6,000,  30 
cents  per  1,000  gallons  for  the  amount  over  6,000 
gallons,  and  less  than  18,000  gallons,  and  so  on,  is  not  war- 
ranted by  the  provisions  of  the  franchise;  but  the  court 
holds  that  the  defendant  should  compute  its  water  rates 
as  follows: 

Thirty-five  cents  per  1,000  gallons  provided  no  more 
than  6,000  gallons  are  used  in  one  month ;  but  that  if  the 
amount  consumed  should  exceed  6,000  gallons  even  by 
one  gallon  but  does  not  exceed .  18,000,  the  computation 
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should  be  at  the  rate  of  30  cents  per  1,000  gallons  for  the 
whole  amount  consumed;  and  that  if  the  amount  con- 
sumed exceeds  18,000  gallons  even  by  one  gallon  but  does 
not  exceed  45,000  gallons,  the  computation  should  be  at 
the  rate  of  27^^  cents  for  the  whole  amount  of  water  con- 
sumed ;  and  if  the  amount  consumed  should  exceed  45,000 
gallons  even  by  one  gallon  and  not  exceed  90,000  gallons, 
the  computation  must  be  at  the  rate  of  25  cents  per  1,000 
gallons  for  the  whole  amount  of  water  consumed;  and 
if  the  amount  used  exceeds  90,000  gallons  even  by  one 
gallon,  the  computation  must  be  at  the  rate  of  20  cents  per 
1,000  gallons  for  the  whole  amount  of  water  consumed." 

Upon  the  hearing,  the  evidence  adduced  showed  that 
the  company,  for  sixteen  years,  had  exacted  water  rents 
in  accord  with  the  finding  made  by  the  court,  as  to  the 
proper  construction  of  the  franchise  in  that  regard.  In 
1910,  the  management  of  the  company  was  changed,  and 
since  that  date  water  rentals  have  been  collected  under 
and  pursuant  to  appellant's  construction  of  this  provision 
of  the  franchise. 

Waiving  the  question  as  to  whether  the  court  could 
properly  consider  the  uniform  course  of  the  company  for 
sixteen  years  as  a  clew  to  the  intention  of  the  parties,  in 
arriving  at  the  proper  construction  of  the  provision,  we 
are  of  the  opinion  that  the  language  of  the  franchise  fully 
justified  the  finding  made  by  the  court.  Such  being  the 
case,  there  was  no  necessity  of  a  resort  to  the  rule  that, 
when  the  words  of  a  grant  are  ambiguous,  the  court  will 
call  in  the  aid  of  the  acts  done  under  it  as  a  clew  to  the 
intention  of  the  parties.  Similar  provisions  are  to  be 
found  in  many  of  the  franchises  granted  to  water,  light 
and  gas  companies  by  incorporated  cities  and  towns,  but 
no  case  has  been  called  to  our  attention  where  a  court  has 
been  called  upon  to  construe  tlie  meaning  of  the  language 
used.  We  think,  however,  that  when  the  purpose  of  the  pro- 
vision is  considered,  its  meaning  becomes  clear.  It  is  a  well 
known  fact  that  the  initial  cost  of  constructing  such  plants, 
and  being  prepared  at  all  times  to  supply  the  commodity 
as  required,  entails  upon  the  company  the  main  cost  and 
expense.     For    instance,    it    costs    practically    the    same 
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amount  of  money  to  install  and  equip  a  water  works  sys- 
tem where  the  consumers  would  each  use  200  gallons  per 
day,  they  having  the  right  to  use  as  much  more  as  they 
desired  and  the  company  being  required  to  furnish  such 
excess  as  required,  as  it  would  to  install  and  equip  the 
same  where  each  customer  used  regularly  a  larger  amount. 
And  such  company  must  install,  necessarily,  engines, 
pumps  and  appliances  capable  of  furnishing  whatever 
amount  the  consumer  may  require.  Each  day  it  is  re- 
quired to  operate  its  engines,  pumps  and  appliances  and 
keep  the  necessary  supply  available.  Such  being  the  case, 
the  company  is  enabled  to  supply  a  much  larger  amount, 
at  a  minimum  expense,  over  the  fixed  charge  of  operation. 
For  this  reason,  it  is  the  policy  of  all  such  companies, 
uniformly  we  believe,  to  encourage  greater  consumption 
of  the  commodity  produced,  by  reducing  the  charge,  as 
the  consumption  increases.  In  other  words,  by  a  sliding 
scale  of  prices,  to  encourage  the  consumers  to  use  a  larger 
amount  and  therebv  obtain  the  benefit  of  the  decreased 
price.  Such  we  believe  to  have  been  the  intention  of  the 
parties  when  the  present  franchise  was  granted  and  ac- 
cepted. By  the  provision  in  question  consumers  were  di- 
vided into  five  classes,  and  the  rate  to  be  charged  each 
<:*lass  was  specified.     It  was  provided  that: 

"Meter  rates  to  consumers  during  the  continuance  of 
this  franchise  shall  not  exceed  the  following  rates :" 

For  the  first  class,  viz:  consumers  using  200  gallons  or 
less  daily,  the  charge  should  be  at  the  rate  of  35  cents 
per  1,000  gallons. 

For  the  second  class,  viz:  consumers  using  more  than 
200  gallons  and  less  than  600  gallons  daily,  tlie  charge 
should  be  at  the  rate  of  30  cents  per  1,000  gallons,  and 
so  on  through  the  schedule  of  rates  fixed  by  the  franchise. 

Each  consumer  of  water  necessarily  falls  within  one  of 

the  named  classes,  and,  the  rate  he  must  pay  for  his  water 

depends  upon  the  class,  within  which  the  amount  of 

1    water  used  places  him,  and  he  can  be  charged  for  the 

service  only  the  amount  which  mav  lawfuUv  be  ex- 

acted  from  water  users  within  the  given  class. 

We  are  of  the  opinion  that  the  district  court  placed  the 
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proper  construction  upon  that  portion  of  the  franchise 
relating  to  meter  rates,  and  the  judgment  will  be  aflSrmed, 
and  it  is  so  ordered. 


(No.  1611,  April  28,  1914) 

P.  SEI,  Appellant,  vs.  WATER  SUPPLY  COMPANY 
of  Albuquerque,  New  Mexico,  Appellee. 

SYLLABUS  BY  THE  COURT. 
1.  A  rule  adopted  by  a  water  supply  company,  engaged  in 
supplying  water,  under  a  franchise,  to  a  city  and  its  inhab- 
itants, which  provides  that  all  bills  shall  be  paid  monthly, 
within  a  reasonable  time  after  they  become  due,  and  in 
case  such  payment  is  not  so  made,  the  water  will  be  turned 
ott  for  non-payment  and  a  charge  of  one  dollar  made  for 
turning  oft  and  turning  on  the  same,  is  reasonable  and  not 
discriminatory,  and  may  be  enforced  by  the  company. 

P.  7a 

Appeal  from  the  District  Court,  Bernalillo  County. 
Herbert  F.  Eaynolds,  Presiding  Judge.    Affirmed. 

JoHX  C.  Lewis,  Attoniey  for  Appellee. 

Eeasonableness  of  rule  of  water  company.  28  Pac.  519 ; 
31  L.  E.  A.  305;  139  U.  S.  55;  204  U.  S.  116;  201  XJ. 
S.  471;  9  How.  172;  11  Pet.  544;  200  U.  S.  22. 

A.  B.  McMiLLEN,  Attorney  for  Appellee. 

Power  of  water  supply  company  to  make  rules  unques- 
tioned. 72  S.  W.  985;  6  Pa.  Dist.  E.  544;  90  Ga.  486; 
88  Pa.  393;  12  Atl.  855;  107  Pa.  102;  90  Cal.  635;  3 
Wash.  316;  48  Mo.  Ap.  273;  104  Ala.  315;  87  Me.  287; 
131  Ala.  447;  100  Me.  496;  68  A.  S.  E.  432;  112  A.  S. 
E.  468;  71  S.  W.  1019;  62  Atl.  777;  63  Atl.  13;  54  Pac. 
969;  47  X.  E.  905;  61  Pac.  518;  53  S.  W.  993;  281  111. 
40;  17  L.  E.  A.  923;  6  L.  E.  A.  198;  31  L.  E.  A.  301; 
48  Kan  170;  40  L.  E.  A.  263;  83  Ohio  St.  216;  28 
Pac.  516. 


JANUARY  TERM.  A.  D.  1914  71 

Sei  V.  Water  Co.'  19  N.  M.  70 

OPINION. 

ROBERTS,  C.  J. — There  is  but  one  question  involved 
in  this  appeal,  viz:  Where  a  company  is  engaged  in  sup- 
plying water  to  a  municipality  and  its  inhabitants,  under 
a  franchise  limiting  the  maximum  charge  which  said 
company  may  impose  for  water  supplied,  is  a  rule  which 
provides  that  in  case  a*  water  consumer  does  not  pay  his 
monthly  water  rent  within  a  reasonable  time  after  the 
same  becomes  due,  the  water  will  be  turned  oflf  for  non- 
payment and  a  charge  of  one  dollar  made  for  the  turning 
off  and  turning  on  the  same*  reasonable  and  enforcible? 
The  trial  court,  after  hearing  evidence  as  to  the  expense 
entailed  by  the  turning  off  and  on  of  water,  in  such  cases^ 
to  the  company,  sustained  and  upheld  the  validity  and 
reasonableness  of  the  regulation  in  dispute  and  denied  ap- 
pellant's right  to  recover  from  the  company  the  one  dollar 
paid,  in  compliance  with  the  rule. 

That  a  water  company  may  adopt  and  enforce,  as  a 
reasonable  regulation  for  conducting  such  business,  a  rule 
providing  that  the  water  so  supplied  may  be  shut  off  for 
non-payment  therefor;  and,  that  in  pursuance  of  such 
regulation,  the  water  supply  may  be  discontinued  on  the 
failure  of  the  consumer  to  pay  the  water  rent,  is  so  well 
settled,  and  so  universally  sustained,  where  there  is  no 
dispute  as  to  the  accuracy  of  the  amount  claimed,  or  the 
justness  of  the  charge,  that  further  discussion  of  this 
question  would  be  futile  and  unproductive.  State  ex  rel. 
Burg  vs.  Water  Supply  Co.,  decided  at  the  present  term 
of  this  court,  and  see  note  to  case  of  Mansfield  vs.  Hum- 
phreys Mfg.  Co.,  19  Am.  &  Eng.  Ann.  Cases,  482,  where 
the  authorities  are  colleoted. 

Such  being  the  case,  the  only  question  necessary  to 
consider  is  whether  the  imposition  of  the  charge  of  one 
dollar  for  turning  off  and  on  the  water  renders  the  rule 
unreasonable,  unjust,  unlawful  or  discriminatory.  If  it 
does  not  it  may  be  enforced;  if  it  does  so  it  may  not. 

Appellant  argues  that  the  franchise  having  prescribed 
the  maximum  rates  which  the  appellee  is  authorized  to 
charge  for  water  furnished  the  consumers,  there  is  neces- 
sarily included,  in  the  charge  imposed,  all  expenses  en- 
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tailed  upon  the  company  by  turning  on  and  off  the  sup- 
ply, and  delivering  water  to  the  consumer  as  required. 
That  appellee  could  not  lawfully  exact  from  the  con- 
sumer, who  desired  to  take  water  from  it,  any  charge  for 
any  duty  on  its  part  to  be  performed,  in  order  to  enable 
it  to  supply  the  commodity.  Conceding  this  contention, 
however,  it  does  not  necessarily  follow  that  the  rule  in 
question  is  unreasonable  or  discriminator}-,  for,  it  must 
be  remembered  that  this  charge  is  imposed  because  of 
the  delay  in  the  payment  of  the  consumer's  debt  to  the 
company,  and  in  such  case, 'where  the  company  is  com- 
pelled to  turn  off  the  water  to  enforce  the  payment  of  the 
amount  owing,  the  expense  and  trouble  occasioned  thereby 
can  not  be  said  to  be  a  duty  which  the  company  assumed 
under  its  franchise.  All  its  customers  are  supposed  to 
promptly  pay  for  the  water  consumed  by  them,  and  where 
they  do  so^  of  course  the  public  utility  company  must 
deliver  the  same  to  them  at  not  to  exceed  the  maximum 
rate  which  it  is  authorized  bv  its  franchise  to  exact.  When 
the  rates  are  fixed  by  the  parties  to  the  franchise,  they 
are  based  upon  the  assumption  that  the  consumers  will 
pay,  within  the  time  required,  for  the  service  supplied, 
and  it  is  upon  this  assumption  that  the  charges  are  based. 
The  city  council,  when  it  specified  the  rates  which  the 
company  could  charge,  necessarily  intended  to  permit  the 
company  to  earn  a  sufficient  amount  to  afford  reasonable 
returns  to  the  stockholders,  and  to  provide  for  the  main- 
tenance, repair,  extension  ,and  betterment  of  the  plant, 
so  that  the  efiiciencv  of  the  service  sliould  at  all  times 
be  maintained.  This  the  company  could  only  do  by  col- 
lecting promptly,  and  without  etpense,  the  charges  for 
water.  Its  consumers  number  more  than  2,500,  and  the 
amount  collected  monthly  from  each  is  comparatively 
small.  If,  as  appellant  argues,  the  appellee  is  without 
authority  to  impose  a  reasonable  charge  or  penalty  upon 
the  delinquent  customer,  but  must  itself  bear  this  expense 
of  turning  off  and  on  the  water,  its  revenues  might  seri- 
ously be  impaired  and  the  efficiency  of  the  service  greatly 
hampered.  The  evidence  discloses,  and  the  court  found, 
that  the  charge  of  one  dollar  imposed  was  the  actual  ex- 
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pense  to  the  company  of  turning  off  and  on  the  Avater. 
Let  us  suppose  for  instance,  that  each  of  the  2,500  cus- 
tomers should  refuse  to  pay  their  monthly  bills  and  the 
company,  in  order  to  collect  should  turn  oflf  the  water, 
and  upon  payment  being  made  turn  it  on  again.  A 
monthly  expense  of  $2,500  would  be  entailed  upon  the 
company,  which,  it  will  be  seen  would  ultimately  lead  to 
its  bankruptcy  and  the  suspension  of  the  service  entirely. 
It  is  to  the  interest  not  only  of  the  company,  but  to  every 
consumer  who  pays  his  bills  and  the  city  likewise,  that 
the  appellee  sliould  be  enabled,  without  expense  to  it,  to 
collect  for  water  used.  As  was  well  said  by  the  Supreme 
Court  of  Washington,  in  the  case  of  State  ex  rel.  Mac- 
Mahoji  vs.  Independent  Telephone  Co.,  59  Wash.  156; 
109  Pac.  366,  31  L.  R.  A.  (X.  S.)  329: 

*The  company  being  bound  to  render  the  public  effi- 
cient service,  it  has  the  right  to  enforce  such  rules  as  will 
provide  for  the  prompt  payment  of  its  rentals,  and  thus 
provide  for  the  securing  of  funds  with  which  it  may  in- 
sure and  protect  the  efficiency  of  its  plant  and  keep  it  at 
such  a  standard  as  will  enable  it  to  discharge  its  public 
duties,  when  called  upon  to  do  so,  either  voluntarily  at 
the  request  of  the  individual,  or  involuntarily  at  the  com- 
mand of  the  courts.  Being  a  public  service  corporation, 
it  is  compelled  to  serve  the  individual  when  such  service 
is  demanded,  but  this  does  not  take  from  it  the  right  to 
demand  that  the  continuance  of  such  service  be  condi- 
tional upon  the  prompt  payment  of  a  reasonable  rental, 
which  shall  be  sufficient  to  enable  the  company  to  render 
an  efficient  sen-ice  to  its  patrons,  and  at  the  same  time 
provide  a  reasonable  profit  for  itself.  This  is  the  reason- 
ing upon  which  the  courts  have  held  companies  of  this 
character  justified  in  withdrawing  their  service,  when 
their  charges  are  jiot  promptly  paid,  or  where  a  regula- 
tion fairly  and  generally  Ijeneficial  to  the  com])any  and 
its  i)atrons  remains  uncomplied  with.  Rushville  Co-op. 
Tel.  Co.  vs.  Irwin,  27  Ind.  App.  62,  o9  X.  E.  327;  Hew- 
lett vs.  Western  Union  Tel.  Co.  (C.  C),  28  Fed.  181; 
McBaniel  vs.  Faubush  Tel.  Co.,  106  S.  W.  825,  32  Ky. 
Law  Kep.   572;  Jones,  Telegraph  &  Telephone   Compa- 
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nies.  Sees.  341,  352.  Manifestly,  if  all  the  subscribers 
of  appellant  continuonsly  refused  to  pay  their  rentals  in 
advance,  and  thus  necessitated  the  employment  of  col- 
lectors, additional  oflBce  force,  and  the  incurring  of  other 
expenses  incident  to  the  collection  of  such  rentals,  the 
moneys  thus  expended  must  be  taken  from  the  revenues 
of  the  company,  and  thus  impair  a  fund  to  which  the 
company  must  look  for  the  expenditure  necessary  to  keep 
its  plant  in  the  highly  efficient  condition  required  and 
demanded  because  of  the  public  nature  of  the  service. 
1  It  is  therefore  not  unreasonable  that  the  company 
adopt  a  rule  and  enforce  a  regulation  providing  for 
the  payment  of  its  rentals  in  advance,  and  for  an  addi- 
tional charge  in  case  such  requirement  is  not  complied 
with.  Such  charge  is  not  an  addition  to  the  maximum 
rate  provided  for  in  the  franchise.  It  is  rather  a  charge 
for  default  and  delinquency,  which  may  be  avoided  by  a 
compliance  with  the  reasonable  regulation  for  the  pay- 
ment of  rentals  in  advance.'^ 

The  argument  advanced  by  the  Washington  Court  in 
the  above  case,  is,  we  think,  convincing;  and  clearly  sus- 
tains appellee's  contention  in  this  case. 

While  there  are  apparently  but  few  adjudicated  ca^s 
upon  the  question,  the  weight  of  authority  is  in  accord 
with  the  views  which  we  have  expressed. 

In  the  case  of  Bowers  vs.  United  Gas  Improv.  Co.,  37 
Pa.  Super  Ct.,"  the  court  upheld  a  regulation  requiring 
citizens  who  desire  to  become  consumers  of  gas,  to  sign 
a  contract  to  submit  to  a  regulation  that  a  penalty  of  3 
per  cent  might  be  added  on  the  bill,  if  it  was  not  paid 
within  five  days  after  presentation. 

In  the  case  of  Girard  Life  Ins.  Co.  vs.  Philadelphia, 
88  Pa.  393,  the  court  sustained  a  regulation  of  the  water 
department  of  a  city  claiming  the  right  to  shut  off  the 
supply  unless  payment  was  made  of  arrears  for  three 
years,  together  with  a  penalty  of  15  per  cent. 

In  Mansfield  vs.  Humphreys  Mfg.  Co.,  82  Ohio  St.  216, 
92  X.  E.  233,  the  court  upheld  a  regulation  that  where 
water  has  been  turned  off  for  neglect  or  refusal  to  pay 
rental  when  due,  it  shall  not  be  turned  on  again  until 
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all  back  rent  and  damages  shall  be  paid,  and  the  further 
sum  of  one  dollar  for  turning  on  and  oflE  the  water. 

Appellant .  relies  upon  the  cases  of  American  Water- 
works Co.  vs.  State,  46  ^eh.  194,  30  L.  R.  A.  447;  50 
Am.  St.  Rep.  610,  64  X.  W.  711,  and  State  vs.  Nebraska 
Telephone  Co.,  17  Neb.  126,  which,  it  must  be  conceded, 
fully  support  his  contention,  but  we  cannot  agree  with 
the  reasoning  of  those  cases. 

The  rule  is  not  discriminatory,  for  it  applies  alike  to 
all  who  do  not  pay  their  bills  for  water  promptly. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  will  be  affirmed,  and  it  is  so  ordered. 


(No.  1622,  April  28,  1914) 

THE  LA  MESA  COMMUNITY  DITCH,  a  Corporation, 
Appellee,  vs.  NICHOLAS  APPELZOELLER,  et  al.. 
Defendants,  and  E.  A.  HERRON,  et  al..  Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  No  remedy  is  provided  for  the  collection  of  assess- 
ments levied  by  acequia  commissioners,  under  the  provisions 
of  paragraph  11  of  the  Compiled  Laws  of  1897,  as  amended 
by  Sec.  1,  Chap.  44,  S.  L.  1903,  except  the  deprivation  of 
the  delinquent  party  of  the  right  to  the  use  of  water  until 
payment  is  made,  and  the  community  officers  are  necessarily 
confined  to  the  remedy  given. 

P.  81 

2.  Where  a  party  is  in  default,  in  the  payment  of  such 
an  assessment,  and  has  been  notified  not  to  take  and  use 
water  until  such  assessment  is  paid,  and  sugh  delinquent 
consumer,  in  violation  of  such  order,  takes  and  uses  water, 
he  is  guilty  of  a  misdemeanor.  It  is  no  defense,  in  a  pros- 
ecution for  such  misdemeanor,  to  allege  and  prove  that  the 
assessment  so  levied  and  not  paid  by  the  water  user,  is 
excessive. 

P.  82 

3.  In  an  action  for  injunction  it  is  essential  that  the  com- 
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plaint  disclose  facts  in  order  to  enable  the  court  to  deter- 
mine from  the  facts  so  alleged  the  necessity  of  awarding  the 
extraordinary  remedy  of  injunction.  The  naked  allegation, 
that  great  and  immediate  irreparable  damage  will  result  to 
the  plaintiff,  unsupported  by  any  facts,  is  not  sufficient.  The 
complaint  must  show  how,  in  what  way,  and  for  what  reason 
the-  threatened  damages  are  irreparable. 

P.  82 

4.  The  unlawful  diversion  of  water  from  a  community 
acequia,  or  the  naked  trespass,  unaccompanied  with  great  or 
irreparable  damage  or  mischief,  will  not  warrant  equitable 
relief,  as  the  statute  affords  an  ample  remedy. 

P.  82 

5.  E2quity  will  not  interfere  to  prevent  the  commission  of 

■ 

a  crime.  It  will,  however,  intervene  to  protect  property  and 
property  rights  from  irreparable  injury,  even  though  the  acts 
sought  to  be  enjoined  are  criminal  acts.  But  the  court  will 
not  award  equitable  reUef,  merely  because  the  acts  com- 
plained of  constitute  a  violation  of  a  criminal  statute 

P.  84 

6.  When  the  complaint  fails  to  state  a  cause  of  action  and 
clearly  shows  that,  upon  the  case  as  stated,  the  plaintiff  can 
not  recover,  and  the  demurrer  of  the  defendant .  thereto  is 
overruled,  he  may  answer  upon  leave  and  go  to  trial,  without 
losing  the  right  to  have  the  judgment  upon  the  verdict  re- 
viewed for  the  error  in  overruling  the  demurrer.  The  error 
is  not  waived  by  answer,  nor  is  it  cured  by  verdict,  where 
the  defects  in  the  complaint  are  not  supplied  by  the  evi- 
dence. 

P.  85 

7.  While  the  filing  of  a  cross  bill,  founded  on  matters  of 
equitable  cognizance,  will  cure  any  defects  of  Jurisdiction 
under  the  original  bill,  and  authorizes  the  granting  of  relief 
to  any  party  entitled  thereto,  still,  if  the  cross  bill  fails  to 
state  grounds  for  equitable  relief,  the  defect  is  not 
cured.  P.  85 
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8.  Courts  of  equity  will  not  sit  In  review  of  the  proceed- 
ings of  subordinate  political  or  municipal  tribunals,  and 
where  matters  are  left  to  the  discretion  of  such  bodies,  the 
exercise  of  that  discretion  in  good  faith  is  conclusive  and 
will  not,  in  the  absence  of  fraud,  be  disturbed. 

P.  86 

9.  A  counter  claim,  under  the  code,  must  be  intended  to 
answer  the  complaint  and  must  run  counter  to  plaintiff's  de- 
mand, in  whole  or  in  part 

P.  88 

Appeal  from  District  Court  Dona  Ana  County;  Ed- 
ward L.  Medler,  Presiding  Judge.  Beversed  with  in- 
structions. 

Holt  &  Sutherland,  Las  Cnices,  X.  M.,  for  Appel- 
lants. 

Injunction  to.  restrain  the  commission  of  crime  will  not 
lie.  Bish.  Xew  Crom.  Proc,  Sees.  1412  and  1415;  High 
on  Injunc,  2nd  Ed.,  Sec.  20;  22  Cyc.  775;  Id.  902;  158 
U.  S.  564. 

Protection  against  forfeiture  of  water  rights  by  non- 
user.  Sec.  42,  Chap.  49,  Laws  1907;  13  N.  M.  147;  Sec. 
11,  C.  L.  1897;  Sub-Sec.  40,  Sec.  2685,  2947,  C.  L.  1897; 
31  Ctc.  1268. 

Young  &  Young,  J.  H.  Paxton,  Las  Cruces,  N.  ^I., 
for  Appellee. 

When  party  demurs  to  opponent's  pleading  and  pleads 
after  demurrer  is  overruled,  he  waives  any  error  in  court's 
ruling  on  demurrer.  13  X.  M.  Ill;  2  Cyc.  646;  68  U.  S. 
25;  1  Ky.  L.  R.  309;  31  Cyc.  344;  158  U.  S.  664;  57 
Am.  St.  Rep.  443 ;  52  Am.  St.  Eep.  622 ;  22  Cyc.  902. 

Plaintiff's  demurrer  properly  sustained.  C.  L.  1897, 
Sec.  2685,  Sub-Sees.  1,  41 ;  20  X.  Y.  218 ;  7  Lans.  471 ; 
21  X.  Y.  191;  24  How.  Prac.  329;  35  Wis.  618;  Bliss 
on  Code  Pleading,  Sec.   389;   10  X.   M.   6;   Sutherland 
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Code  Pleading,  Sec.  63,  634;  45  Cal.  8;  135  Cal.  40; 
12  Oreg.  169;  69  Wis.  655;  13  X.  Dak.  267;  37  Kan.' 
515 ;  8  How.  Prau.  336 ;  32  Mont.  581 ;  90  Pac.  70. 

Petition  of  Intervention.    C.  L.  1897,  Sec.  2947. 

Burden  of  Proof.  102  Pac.  331 ;  38  Cyc.  1310,  1325 ; 
65  Am.  Dec.  334;  9  N.  M.  467. 

Exclusion  of  testimony  offered  by  appellants  and  ad- 
mission of  testimony  over  objections  by  appellants.  9  X. 
M.  526. 

Use  of  Water.  16  Cyc.  972;  Marshall  on  Corp.,  Sec. 
311,  p.  794;  2  Cook  on  Corp.  Sec.  729,  p.  1847;  12  Cent. 
Digest,  Sec.  806. 

OPINION. 

EGBERTS,  C.  J.— This  is  a  suit  brought  by  the  La 
Mesa  Community  Ditch  against  a  large  number  of  water 
right  owners  in  the  ditch  to  restrain  them  from  using 
water  contrary  to  the  orders  of  the  Commissioners  and 
Mayordomo.  Among  other  things,  the  complaint  alleges 
that  on  December  2,  1912,  the  Commissioners  of  the  Ditch 
made  an  assessment  for  each  day's  fatigue  current  for  the 
following  year  "to  provide  funds  for  the  payment  of  the 
salary  of  the  Mayordomo  and  other  legitimate  expenses 
incident  to  the  proper  conduct  and  maintenance  of  the 
ditch  for  1913,"  and  that  such  assessment  was  necessary 
for  the  purposes  mentioned;  that  due  notice  of  the  as- 
sessment was  given  to,  and  demand  for  the  payment  of 
same  made  upon,  all  water  right  owners;  that  defendants 
failed  and  refused  to  pay  the  assessment;  that,  to-wit, 
May  9,  1913,  plaintiff  ordered  defendants  not  to  take  or 
use  water  from  the  ditch  until  the  assessment  was  paid; 
that  defendants  continually  thereafter  took  and  used  such 
water  and  threatened  to  continue  so  doing  contrar}^  to  such 
orders,  "to  plaintiff's  great  and  irreparable  damage,"  and 
that  plaintiff  had  no  adequate  remedy  at  law  in  the  prem- 
ises. 

The  complaint  was  verified  and  upon  the  ex  parte  show- 
ing thus  made  a  preliminary  injunction  was  issued,  to- 
gether with  an  order  to  show  cause.  To  the  complaint 
defendants  interposed  a  demurrer,  upon  the  ground  that 
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it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  because,  among  other  reasons  specified  it  appeared 
from  the  allegations  of  the  complaint  that  plaintiff  was 
not  without  an  adequate  remedy  at  law,  as  the  statute  of 
Xew  Mexico  prescribed  a  specific  remedy  for  the  wrong 
complained  of  by  plaintiff.  The  demurrer  was  overruled. 
Defendants  thereafter  filed  an  answer  to  the  merits,  and 
by  way  of  cross  bill  or  counter  claim  attempted  to  secure 
affirmative  relief  against  the  plaintiff.  (1)  To  present 
plaintiff  from  closing  down  their  various  headgates  and 
depriving  them  of  the  use  of  water,  because  of  the  alleged 
illegality  of  the  assessment,  and,  (2)  to  compel  plaintiff 
to  reconstruct  the  intake  and  a  portion  of  the  main  ditch, 
theretofore  alleged  to  have  been  washed  out  by  floods. 

The  ground  set  fortlj»,  as  a  predicate  for  the  alleged 
illegality  of  the  assessment,  was  as  follows : 

'That  as  cross-complainants  are  informed  and  believe, 
and  therefore  aver,  said  cash  assessment  in  the  amount 
aforesaid  was  not  necessary  for  the  payment  of  the  salary 
of  the  mayordomo  of  said  community  ditch  and  other  legit- 
imate expenses  incident  to  the  proper  conduct  and  main- 
tenance of  said  community  ditch,  but  was,  and  is,  largely 
in  excess  of  the  amount  required  for  such  purposes." 

A  demurrer  was  interposed  to  each  of  said  cross  bills, 
which  was  sustained  as  to  the  second  and  overruled  as  to 
the  first.  Thereupon  reply  was  filed  by  the  plaintiff  and 
the  cause  proceeded  to  trial.  The  court  held  that  the  bur- 
den of  proof  was  upon  the  defendants,  upon  their  cross 
bill,  and  after  defendants  introduced  their  evidence,*  judg- 
ment was  entered  for  the  plaintiff,  enjoining  defendants 
from  using  water  until  their  assessments  had  been  paid. 
From  the  judgment  so  rendered  this  appeal  is  prosecuted. 

Appellants  have  assigned  and  discussed  in  their  brief, 
many  alleged  "ferrors  relating  to  rulings  of  the  court  upon 
the  pleadings,  and  the  trial  of  the  cause.  We  shall  can- 
fine  our  attention,  however,  to  the  pleadings,  for  our  con- 
clusions thereon  will  dispose  of  the  controversy. 

In  order  to  arrive  at  an  understanding  of  the  questions 
involved,  it  is  perhaps  advisable  to  set  out  the  sections 
of  the  statute  which  gave  rise  to  the  controversy,  as  the 
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proper  solution  of  the  questions  presented  depend,  more 
or  less  upon  the  proper  construction  of  these  statutes. 

Paragraph  11  of  the  Compiled  Laws  of  1897,  as  amend- 
ed by  Sec.  1,  Chap.  44,  S.  L.  1903,  in  part,  reads  as  fol- 
lows : 

"The  commissioners  shall  assess  fatigue  work  or  tasks 
of  all  parties  owning  water  rights  in  said  community 
ditches  or  acequias,  and  shall  have  power  to  contract  and 
be  contracted  with  and  also  to  make  all  necessary  assess- 
ments to  provide  funds  for  the  payment  of  the  salary  of 
the  mayordomo  and  other  legitimate  expenses  incident  to 
the  proper  conduct  and  maintenance  of  the  acequias  under 
their  charge,  and  also  to  make  contracts  for  obtaining 
Avater  for  irrigation  purposes  in  connection  with  their 
ditches,  such  contracts  to  be  ratified  bv  a  vote  of  the  ma- 
jorit}'  of  the  owners  of  water  rights  in  said  ditches;  and 
shall  have  general  charge  and  control  of  all  affairs  per- 
taining to  the  same,  together  with  the  power  to  receive 
money  in  lieu  of  said  fatigue  or  task  work  at  a  price  to 
.  be  fixed  by  them;  and  shall,  immediately  upon  taking 
ofiice  provide  by-laws,  rules  and  regulations  not  in  con- 
flict with  the  laws  of  the  territory  for  the  government  of 
said  ditch  or  acequia,  and  a  printed  copy  thereof  shall 
be  furnished  to  each  owner  of  a  water  right  in  said  ditch." 

Section  13,  C.  L.  1897,  as  amended  by  Sec.  2,  Chap. 
44,  S.  L.  1903,  reads  as  follows: 

"Any  person,  not  the  owner  or  duly  authorized  repre- 
sentative of  the  owner,  of  a  water  right  in  said  ditch,  or 
any  such  owner  or  representative  who  shall,  contrary  to 
the  orders  of  the  mayordomo  or  commissioners,  cut,  break, 
stop  up,  or  interfere  with  said  acequia  or  any  contra  or 
lateral  acequia  thereof,  or  take  or  use  water  from  the 
same  contrary  to  such  orders,  shall  be  guilty  of  a  misde- 
meanor, and  upon  complaint  made  before  the  nearest  jus- 
tice of  the  peace,  a  warrant  shall  issue  for  his  arrest,  as 
in  the  case  of  any  other  offence  against  the  territory,  and 
upon  conviction  the  defendant  shall  be  fined  in  a  sum 
of  not  less  than  ten  dollars  nor  more  than  fifty  dollars, 
and  in  default  of  the  payment  of  said  fine  shall  be  con- 
fined in  the  county  jail  for  a  period  of  not  less  than  ^wii- 
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nor  more  than  thirty  days.  And  it  is  hereby  made  the 
duty  of  the  mayordomo  of  any  such  aeequia  to  prosecute 
in  the  name  of  the  Territory  of  New  Mexico  any  violation 
of  this  section  whenever  he  shall  obtain  knowledge  thereof, 
and  his  failure  to  do  so  shall  be  deemed  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  in  a  sum  not 
less  than  twenty-five  dollars  nor  more  than  fifty  dollars, 
or  by  imprisonment  in  the  county  jail  not  less  than  ten 
nor  more  than  thirty  days.'* 

Other  provisions,  relating  to  community  acequias 
will  be  found  in  Chapter  1,  C.  L.  1897,  and  amendments 
thereof.  It  is  not  necessary  to  set  out  in  full  the  other 
provisions  of  the  law,  and  it  probably  will  suffice  to  say 
that  the  legislature  has  made  provision  for  the  regulation, 
government  and  control  of  acequias,  in  order  to  facilitate 
the  distribution  of  water,  and  the  upkeep  and  repair  of 
the  ditches.  A  discussion  of  the  history,  nature  and  char- 
acter of  these  community  acequias  will  be  found  in  the 
case  of  Snow  vs.  Abalos  et  al.,  18  N.  M.  681,  decided  at 
the  present  term  of  this  court. 

By  the  statutes  provision  is  made  for  the  election  of 
commissioners  by  the  water  users  under  an  aeequia,  and 
the  duties  of  these  officials  are  prescribed.  They  are  given 
power  "to  make  all  necessary  assessments  to  provide  funds 
for  the  payment  of  the  salary  of  the  mayordomo  and  other 
legitimate  expenses  incident  to  the  proper  conduct  and 
maintenance  of  the  acequias  under  their  charge." 

Community  acequias  are  made  corporations  for  certain 
purposes,  with  power  to  sue  and  be  sued  as  such. 

A  person  in  default,  after  due  notice,  in  the  payment 
of  the  amount  assessed  against  him,  has  no  right  to  take 
or  use  any  water  from  the  aeequia,  or  contra  aeequia  or 
lateral  thereof.  If  he  does  so,  in  violation  of  the  orders 
of  the  mayordomo,  his  act  in  so  doing  constitutes  a  mis- 
demeanor, for  which  he  can  be  punished. 

Xo  remedy  is  provided  for  the  collection,  by  the  of- 

1    ficers  of  the  community  aeequia,  of  the  assessments  so 

levied,  except  the  deprivation  of  the  delinquent  party 

of  the  right  to  the  use  of  the  water  until  payment  is  made, 

and  the  community  officers  are  necessarily  confined  to  the 
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remedy  given.   This  would  appear  to  be  an  adequate  and 

complete  remedy,  for  the  member  of  the  community  must 

have  water  for  the  irrigation  of  his  lands.    If  he  takes 

this  water,  contrary  to  the  orders  of  the  mayordomo, 

2  he  is  subject  to  a  fine  of  not  less  than  ten  nor  more 
than  fifty  dollars.    And  each  time  he  opens  his  head- 
gate,  contrary  to  such  orders,  constitutes  a  separate  of- 
fense. 

In  such  a  prosecution,  it  is  no  defense  to  allege  and 
prove  that  the  assessments  so  levied  and  not  paid  by  the 
water  user,  are  excessive,  for  it  must  be  apparent  that  the 
water  user  would  have  no  right  to  litigate  the  necessity 
of  the  assessment  in  a  criminal  case.  The  only  question, 
in  such  a  case  for  determination,  is  whether  the  defendant 
took  and  used  the  water  in  violation  of  the  orders  of  the 
mayordomo.  If  such  official  arbitrarily  and  fraudulently 
denies  water  to  a  consumer,  to  which  he  is  justly  entitled, 
he  would  have  his  recourse  in  a  court  of  equity. 

The  bill  of  complaint  in  this  case  alleges  that  de- 
fendants are  taking  water  in  violation  of  the  orders  of 
the  mayordomo,  "to  plaintiff's  great  and  immediate  irre- 
parable damage.'^  Xo  facts  are  alleged,  however,  showing 
any  damage,  other  than  the  fact  that  appellants  have  not 
paid  the  assessment  so  levied.  This  failure  to  pay  the  as- 
sessment, in  and  of  itself,  certainly  would  not  warrant 
the  conclusion  that  irreparable  damages  would  result  from 
appellants'  acts  in  taking  the  water  in  defiance  of  the 
orders  of  the  mayordomo.   In  an  action  for  injunction 

3  it  is  essential  that  the  complaint  disclose  facts  in  order 
to  enable  the  court  to  determine,  from  the  facts  so 

alleged,  the  necessity  of  awarding  the  extraordinary  rem- 
edy of  injunction.    The  naked  allegation,  that  great  and 
immediate  irreparable  damage  will  result  to  the  plain- 

4  tiff,  unsupported  by  any  facts,  as  it  is,  is  not  suffi- 
cient.   Shafor  et  al.  vs.  Frv,  164  Ind.  315.    And  the 

complaint  must  show,  how,  in  what  way,  and  for  what 
reason  the  threatened  damages  are  iiTcparable.  Schuster 
vs.  Myers,  148  Mo.  422;  Porter  vs.  Armstrong,  132  N. 
C.  66. 

"The  rule  is  that,  when  an  injunction  is  invoked  to  re- 


JANUARY  TERM.  A.  D.  1914  83 

La  Mesa  Oommunity  Ditch  y.  Appelzoeller,  19  N.  M.  75. 

strain  a  threatened  trespass^  the  facts  showing  the  great  or 
irreparable  damage  or  mischief  apprehended  should  be  set 
out  in  the  complaint  or  petition,  as  a  bare  averment  to  that 
effect  will  not  alone  suffice,  unless  supported  by  a  proper 
averment  of  facts.  This  is  essential  in  order  to  enable  the 
court  to  judge  of  the  necessity  for  an  injunction.  In  view 
of  the  severity  or  harshness  of  the  remedy  by  injunction, 
a  strict  adherence  to  this  rule  of  pleading  is  required. 
Centerville,  etc.  Turnpike  Co.  vs.  Barnett,  2  Ind.  536; 
10  Ency.  PI.  &  Pr.,  925,  926,  950,  954;  High,  Injunc- 
tions (3rd  Ed.)  Sec.  722."  Wabash  Railroad  Co.  vs.  Engle- 
man,  160  Ind.  329. 

"The  complaint  alleges  that,  if  the  treasurer  is  per- 
mitted to  collect  this  tax,  *it  will  work  a  great  and  irre- 
parable injury  to  the  plaintiff,'  but  the  facts  are  not  stated 
showing  to  the  court  the  nature  of  such  injury,  or  how, 
or  why,  it  will  result ;  and  such  an  allegation  in  a  pleading 
is  a  mere  conclusion  of  the  pleader  himself,  which  all  the 
authorities  hold  to  be  not  the  allegation  of  a  fact.  High, 
Sec.  491,  and  /cases  cited.  So  it  will  be  seen  from  the 
foregoing  that  by  no  rational  rule  of  construction  can  this 
complaint  be  held  good."  Insurance  Co.  vs.  Bonner,  24 
Colo.  220. 

That  a  water  user,  who  is  being  deprived  of  water  to 
which  he  is  entitled,  for  the  irrigation  of  his  crops,  may 
maintain  an  action  in  injunction  to  restrain  the  unlawful 
diversion  of  such  water,  upon  a  proper  showing,  is  well 
settled.  This  is  not  such  a  case,  however.  If  we  concede, 
without  so  deciding,  however,  that  the  community  corpo- 
ration could  prosecute  a  suit,  for  the  protection  of  the 
rights  of  the  individual  consumer,  certainly  where  it 
sought  to  enjoin  the  diversion  of  the  water,  it  would  be  re- 
quired- to  allege  the  necessary  facts  to  show  irreparable 
injury,  or  adequate  grounds  for  the  relief  sought.  The  di- 
version of  the  water,  or  the  naked  trespass,  unaccompa- 
nied with  great  or  irreparable  damage  or  mischief,  would 
not  warrant  equitable  relief,  as  the  statute  affords  an 
ample  remedy.  The  complainant  does  not  show  that  any 
water  user  is  being  deprived  of  water  to  which  he  is  en- 
titled, by  reason  of  the  alleged  wrong  doing  of  the  de- 
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fendants.  For  aught  that  appears,  there  is  ample  water 
for  all  of  plaintiff's  consumers,  including  those  who  have 
not  paid  their  assessments. 

The  impregnable  barrier,  however,  to  the  maintenance 
of  the  plaintiff's  bill,  is  that  it  has  an  adequate  remedy 
at  law.  The  right  which  it  has  to  close  down  a  consumei*^s 
headgate,  and  preclude  his  use  of  water  until  he  pays  his 
delinquent  assessment,  is  a  statutor}''  right,  for  the  in- 
vasion of  which  a  statutory  remedy  is  provided. 

"Where  a  new  right,  or  the  means  of  acquiring  it,  is 
conferred,  and  an  adequate  remedy  for  its  invasion  is 
given  by  the  same  statute,  parties  injured  are  confined 
to  the  statutory  redress."  Smith  vs.  Lockwood,  13 
Barb.  209. 

And  this  is  especially  true,  in  the  absence  of  a  showing 
of  equitable  grounds  for  relief. 

It  is  the  universal  rule  that  equity  will  not  interfere 
to  prevent  the  commission  of  a  crime.  There  is  of 
5  course,  an  exception  to  this  rule,  which  is  as  general 
as  the  rule,  viz:  that  equity  will  intervene  to  protect 
property  and  property  rights  from  irreparable  injury, 
even  though  the  acts  sought  to  be  enjoined  are  criminal 
acts.  But  the  courts  will  not  award  equitable  relief,  in 
the  absence  of  a  showing  of  irreparable  injury,  merely 
because  the  acts  complained  of  constitute  a  violation  *of 
a  criminal  statute.  High  on  Injunctions  (4th  Ed.),  Sec. 
20;  Bishop's  New  Criminal  Procedure,  Sees.  1412  and 
1415.  And  see  notes  to  Ex  Parte  R.  J.  Allison,  3  L.  R.  A. 
(N,  S.)  622,  and  Detroit  Realty  Co.  vs.  Oppenheim  et 
al.,  21  L.  R.  A.  (N.  S.)  585,  for  a  full  discussion  of  the 
exception  to  the  rule.  Plaintiff  failed  to  allege  facts 
which  would  bring  its  cause  of  action  within  the  ex- 
ception stated.  This  being  true,  no  cause  for  equitable 
relief  was  stated,  and  the  demurrer  should  have  been  sus- 
tained. 

Appellee  argues,  however,  that  appellants  waived  any 
error  in  the  court's  ruling  on  the  demurrer,  by  pleading 
to  the  merits,  and  that  they  can  not  now  assign  the  ruling 
of  the  court  as  error.  This  is  of  course  true,  unless  the 
ground  of  the  demurrer  is  want  of  jurisdiction  of  the 
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subject  matter,  or  failure  of  the  complaint  to  state  a  cause 
of  action. 

'^When  the  declaration  fails  to  state  a  cause  of  action 
and  clearly  shows  that,  upon  the  case  as  stated,  the  plain- 
tiff can  not  recover,  and  the  demurrer  of  the  defendant 
thereto  is  overruled,  he  may  answer  upon  leave  and  go  to 
trial,  without  losing  the  right  to  have  the  judgment  upon 
the  verdict  reviewed  for  the  error  in  overruling  the  de- 
murrer. The  error  is  not  waived  by  answer,  nor  is  it  cured 
by  verdict."  Teal  vs.  Walker,  111  U.  S.. 242;  28  Law  Ed. 
415 ;  City  of  Pontiac  vs.  Talbot  Paving  Co.,  48  L.  R.  A. 
326;  Schofield  vs.  Territory,  ex  rel,  9  N.  M.  633.  And 
Sub-section  39,  Sec.  2685,  C.  L.  1897,  provides  in  sub- 
stance that  an  objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  is  not 

6  waived,  even  though  no  demurrer  is  filed.  And  it  can 
not  be  said  that  the  defects  in  tlie  complaint  were  sup- 
plied by  the  evidence,  as  there  was  a  colnplete  lack  of  any 
evidence  tending  to  show  any  irreparable  injury  to  the 
community  corporation,  or  any  of  its  consumers. 

Appellants  filed  a  cross  bill,  in  which  they  asked  for 
equitable  relief.   Some  courts  have  laid  down  the  broad 

7  doctrine  that  the  filing  of  a  cross  bill,  founded  on  mat- 
ters of  equitable  cognizance,  will  cure  any  defects  of 

jurisdiction  under  the  original  bill,  and  authorize  the 
granting  of  relief  to  any  party  entitled  thereto.  5  Am. 
&  Eng.  Ency.  PI.  &  Pr.  657 ;  Cockrell  vs.  Warner,  14  Ark. 
345 :  Sale  and  Wife  vs.  McLean  -^t  al.,  29  Ark.  612 ;  Con- 
ger vs.  Cotton,  37  Ark.  286;  Radcliffe  vs.  Scruggs,  46 
Ark.  96;  Crease  vs.  Lawrence,  48  Ark.  312,  and  the  same 
doctrine  was  impliedly  adopted  in  Houston  vs.  ^.Irldux, 
179  111.  377,  and  Dewey  vs.  West  Fairmont  Gas  Coal  Co., 
123  TJ.  S.  329.  The  contrary  rule  prevails  in  Alabama, 
however.    Dill  vs.  Shahan,  25  Ala.  694. 

As  we  are  impressed  with  the  reason  and  logic  of  the 
Arkansas  rule,  it  will  be  necessarv  to  examine  the  cross 
bill  to  ascertain  whether  it  states  any  grounds  for  equitable 
relief,  thereby  supplying  the  jurisdictional  defects  in  the 
original  bill. 
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The  first  cross  bill,  after  reciting  the  preliminary  facts^ 
alleges : 

"That  as  cross  complainants  are  informed  and  believe^ 
and  therefore  aver,  said  cash  assessment  in  the  amount 
aforesaid  was  not  necessary  for  the  payment  of  the  salary 
of  the  mayordomo  of  said  community  ditch  and  otlier 
legitimate  expenses  incident  to  the  proper  conduct  and 
maintenance  of  said  community  ditch,  but  was,  and  is 
largely  in  excess  of  the  amount  required  for  such  pur- 
poses." 

This  allegation  is  followed  by  a  statement  of  facts  show- 
ing threatened  irreparable  injury  to  the  cross  complain- 
ants. 

The  acequia  commissioners  are  authorized  by  the  statute 
to  make  all  necessary  assessments  to  provide  funds  for 
the  payment  of  the  salary  of  the  mayordomo  and  other 
legitimate  expenses  incident  to  the  proper  conduct  and 
maintenance  of  the  acequias  under  their  charge.  This 
being  true,  necessarily  such  commissioners  are  vested  with 
discretion  to  determine  the  amount  required  for  such 
8  purposes.  It  is  a  well  settled  principle  of  equity  juris- 
prudence that  courts  of  equity  will  not  sit  in  review 
of  the  proceedings  of  subordinate  political  or  municipal 
tribunals,  and  that  where  matters  are  left  to  the  discre- 
tion of  such  bodies,  the  exercise  of  that  discretion  in 
good  faith  is  conclusive  and  will  not,  in  the  absence  of 
fraud,  be  disturbed.  High  on  Injunctions.  (4th  Ed.) 
Sec.  1240.  Cross  complainants  do  not  allege  fraud.  Their 
only  ground  for  equitable  relief  is  that  the  assessment 
was  in  excess  of  the  amount  required.  The  discretion  to 
determine  the  amount  is  confided  to  the  commissioiKa's, 
and,  where  they  act  in  good  faith,  their  judgment  is  con- 
clusive. The  individual  consumer  can  not  iquestion  the 
legality  of  such  an  assessment,  because  of  mere  error  of 
judgment  on  the  part  of  the  commissioners.  In  order  to 
warrant  the  interposition  of  a  court  of  equity  he  must 
go  further  and  show  fraud.  This  being  true,  and  the 
cross  bill  containing  no  allegation  of  fraud,  or  bad  faith, 
it  follows  that-  it  stated  no  ground  for  equitable  relief, 
and  therefore  does  not  bring  this  case  within  the  rule 
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announced  by  the  Arkansas  courts,  and  did  not  cure  the 
jurisdictional  defects  in  the  original  bill. 

Neither  did  the  second  cross  bill,  which  was  dismissed 
by  the  court,  warrant  the  granting  of  any  relief  to  cross 
complainants.  By  it  they  sought  to  compel  the  acequia 
commissioners  to  repair  a  portion  of  the  ditch  and  in- 
take, which  had  been  washed  out  some  years  before.  The 
repair  of  the  ditch  was  not  connected  with  the  assessment 
in  question,  nor  did  it  affect  in  any  manner  the  relief 
demanded  by  the  plaintiff. 

C.  L.  1897,  Sec.  2686,  Sub-Sec.  1: 

"There  shall  be  in  this  territory  but  one  form  of  action 
for  the  enforcement  or  protection  of  private  rights,  and 
the  redress  or  prevention  of  private  wrongs,  which  shall 
be  denominated  a  civil  action,  and  the  party  thereto  com- 
plaining shall  be  known  as  the  plaintiff,  and  the  adverse 
party  as  the  defendant.'^ 

C.  L.  Sec.  2685,  Sub-Sec.  41: 

*^The  counter  claim  mentioned  in  the  last  section  must 
be  one  existing  in  favor  of  a  defendant  and  against  a 
plaintiff,  between  whom  a  several  judgment  might  be 
had  in  the  action,  and  arising  out  of  one  of  the  following 
causes  of  action: 

"First — A  cause  of  action  arising  out  of  the  contract 
or  transaction  set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiff^s  claim,  or  connected  with  the  subject 
of  the  action. 

"Second — In  an  action  arising  on  contract,  any  other 
cause  of  action  arising  also  on  contract  and  existing  at 
the  commencement  of  the  action. 

"The  defendant  may  set  forth  by  answer  as  manyj  de- 
fense's and  counter  claims  as  he  may  have,  whether  they 
be  such  as  have  been  heretofore  denominated  legal  or 
equitable  or  both.  They  must  each  be  separately  stated, 
and  refer  to  the  causes  of  action  which  they  are  intended 
to  answer,  in  such  manner  that  they  may  be  intelligibly 
distinguished. 

"The  defendant  may  recover  judgment  on  his  counter 
claim,  if  proved,  for  any  excess  thereof  over  the  plain- 
tiff's demand  as  proyed.'' 


d 
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It  is  evident  that  the  counter  claim  provided  for  in 

this  statute  must  be  intended  to  answer  the  complaint 

9   and  must  run  counter  to  plaintiflf's  demand,  in  whole 

or  in  part,  since  judgment  is  provided  for  any  excess 

of  the  counter  claim  over  the  plaintiff's  demand  as  proved. 

In  the  case  at  bar,  the  plaintiff's  demand  is  for  the 
enforcement  of  the  regulation  established  by  its  commis- 
sioners in  the  exercise  of  the  discretion  vested  in  them 
by  law;  its  cause  of  action  is  the  wrong  committed  by  the 
defendants  in  the  violation  of  this  regulation;  the  sub- 
ject of  its  action  consists  of  the  regulation  in  question. 
It  is  not  the  five-mile  ditch  nor  the  title  thereto,  nor  yet 
the  aggregate  water  rights  claimed  by  appellants.  The 
appellants  assume  this  by  perfecting  their  appeal  without 
printing  the  record;  for  the  regulation  in  question  pro- 
vided for  an  assessment  in  the  aggregate  sum  of  $945.00, 
and  the  value  of  the  ditch  or  the  aggregate  water  rights 
mentioned  evidently  amounts  to  many  thousands.  The 
court  properly  sustained  the  demurrer  to  the  second  coun- 
ter claim. 

From  what  we  have  said  it  follows  that  neither  the 
original  bill,  nor  the  counter  claim,  stated  any  cause  for 
equitable  relief,  and  the  court  was  without  jurisdiction 
to  enter  any  judgment  thereon.  Oliver  vs.  Enriquez,  17 
N.  M.  206.* 

For  the  reasons  stated  the  cause  is  reversed,  with  in- 
stnictions  to  sustain  the  demurrer  to  the  original  bill, 
and,  it  is  so  ordered. 
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MARY  LESTER  FIELD,  Appellant,  vs.  CLARENCE  A. 
HUDSON,  AppeUee. 

SYLLABUS  BY  THE  COURT. 
1.  Where  two  town  lots  were  owned  in  common,  and 
were  susceptible  of  being  divided  by  giving  each  of  the  par- 
ties a  lot,  of  equal  value,  owelty  of  partition  will  not  be 
granted  because  one  of  the  lots  had  a  peculiar  value  to  one 
of  the  co-tenants,  to  whom  It  was  allotted. 

P.  91 


Appeal   from   the   District   Court,   Bernalillo    County; 
Herbert  F.  Raynolds,  Presiding  Judge.    Reversed. 

H.  B.  CoENELL,  Albuquerque,  N.  M.,  for  Appellant. 

A  sale  cannot  be  decreed  where  a  partition  in  kind  is 
legally  possible.  Sub-Sees.  266,  271,  272,  Chap.  107,  Laws 
of  1907;  76  Fed.  58-59;  24  Pac.  164;  3  Pomeroy  Eq. 
Jurisp.,  Sec.  1390;  81  Pac.  St.  123;  99  Am.  St.  Rep.  220; 
57  Am.  Dec.  198;  40  La.  Ann.  571;  19  Wend.  226;  37 
K.  C.  607;  5  X.  Y.  Supp.  749;  41  Conn.  p.  12;  6  App. 

D.  C.  484;  72  Pac.  933;  2  Barb.  699;  113  Am.  St.  Rep. 

151;  Knapp  on  Partition,  pp.  326-6;  2  Barb.   599;  10 

Paige  Ch.  470. 

Burden  of  showing  necessity  for  sale,  rather  than  a  par- 
tition by  metes  and  bounds,  is  on  him  who  seeks  sale.    59 

W.  Ya.'353;  6  App.  D.  C.  484;  26  Gratt  517;  72  Pac. 

^33;  30  So.  257;  53  S.  E.  466;  37  K  C.  607;  69  X.  C. 

522;  49  Conn.  517;  37  X.  C.  607;  11  Heisk  (Tenn.)  699; 

3  So.  581 ;  Freeman  on  Co-tenancy  and  Partition,  Sec. 

537,  p.  713. 
In  partition  in  kind,  land  will  be  awarded  to  party 

whose  land  it  adjoins.    21  A.  &  Eng.  Ency.  L.   (2  Ed.) 

1164-5;  33  Fed.  397;  24  R.  L  222;  30  Cyc.'257;  21  X.  J. 

Eq.  311;  1  Youngs  &  C.  538;  7  B.  Men.  90:  8  Bush. 

334;  60  Neb.  464. 
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This  is  not  a  case  for  payment  of  owelty.  2  Bouvier's 
Law  Die.  343;  30  Cyc.  361,  362;  96  Am.  St.  Rep.  711. 

E.  W.  DoBSON,  Attorney  for  Appellee. 

Commissioners  appointed  by  court  under  provisions  of 
Chapter  107  of  Laws  1907  were  without  authority  to  make 
a  report  setting  forth  prejudice  to  estate  by  partition  and 
equalizing  same  by  allowance  of  owelty  to  defendant.  49 
Am.  St.  Rep.  931;  110  N.  W.  531;  115  Am.  St.  Rep. 
799;  112  Am.  St.  Rep.  356;  99  S.  W.  216;  85  S.  W.  110; 
33  Atl.  1073;  55  la.  235;  6  Paige  545;  57  Am.  Dec.  198; 
57  K  E.  796;  79  Pac.  242;  48  Atl.  269;  5  N.  Y.  Supp. 
749. 

The  property  should  be  sold  where  report  of  commis- 
sioners shows  that  a  partition  would  be  to  the  manifest 
injury  of  owners  or  proprietors  thereof.  144  Mo.  348; 
110  X.  W.  931 ;  40  Wis.  357. 

Report  of  commissioners  affirmatively  established  right 
of  defendant  to  have  property  sold.   40  Wis.  357. 

Form  of  report  of  commissioners  does  not  express  their 
obvious  meaning  and  should  be  reformed  to  do  so.  30  Cyc. 
266;  Chap.  107,  Art.  15,  Sub-Sec.  266,  Laws  1907. 

STATEMENT  OF  FACTS. 

Action  for  partition  between  appellant,  plaintiff  below, 
and  appellee,  defendant  below,  owners  as  tenants  in  com- 
mon of  lots  13  and  14,  Block  2,  Perea  Addition' to  Albu- 
querque, New  Mexico.  The  plaintiff  sought  a  partition- 
in  kind;  the  defendant  asked  for  a  sale  of  the  lots. 

Commissioners  were  appointed  to  make  the  partition 
and  reported  that  the  property  consisted  of  two  unim- 
proved lots  of  no  appreciable  difference  in,  value;  tliat 
sold  together  they  would  bring  $100.00  more  than  if  sold 
separately;  that  plaintiff  was  the  owner  of  lots  adjoining 
lot  13,  on  which  she  had  valuable  improvements;  they 
recommended  that  lot  14  be  set  over  to  the  defendant 
and  that  lot  13  be  set  over  to  the  plaintiff  and  that  plain- 
tiff pay  the  defendant  the  sum  of  $50.00  as  damages. 

Both  parties  excepted  to  the  report  of  the  commission- 
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ers  and  the  judgment  of  the  court  which  divided  the 
property  and  decreed  the  payment  of  damages  as  recom- 
mended by  the  commissioners  and  both  parties  appealed. 

OPINION. 

MEGHEM,  District  Judge. — It  is  within  the  power  of 
a  court  of  equity  to  decree  "owelty  of  partition*^  where 
the  property  is  incapable  of  exact  or  fair  division.  Pom- 
eroy  Equity  Jur.  Sec.  1389;  Bisphams  Principles  of 
Equity,  Sec.  492;  Sawin  vs.  Osbom,  87  Kans.  828;  126 
Pac.  1074,  Ann.  Cas.  1914  A. 

In  this  case  there  being  no  appreciable  difference  in 
the  value  of  the  two  lots,  the  doctrine  of  owelty  of  par- 
tition has  no  application.  The  peculiar  value  of  lot 
1  13  to  the  plaintiff,  did  not  render  that  lot  intrinsically 
more  valuable  than  lot  14. 

For  this  court  to  reverse  the  judgment  of  the  lower 
court  in  part  and  affirm  it  in  part,  so  as  to  give  it  the 
effect  and  force  of  a  judgment  of  partition  in  kind,  would 
be  equivalent  to  this  court  rendering  a  judgment  making 
partition  directly,  without  the  intervention  of  the  statu- 
torv  commissioners. 

The  judgment  of  the  lower  court  is  reversed. 


(No.  1628,  May  12,  1914) 

STATE  OF  NEW  MEXICO,  Appellee,  vs.  CLAUD  M. 
COOLEY,  Appellant. 

SYLLABUS  BY  THE  COURT. 
1.  Between  the  two  offenses,  murder  in  the  second  de- 
gree and  voluntary  manslaughter,  the  drunkenness  of  the 
offender  forms  no  legitimate  matter  of  inquiry;  if  the  kill- 
ing is  unlawful  and  voluntary,  and  without  deliberate  pre- 
meditation, the  offense  is  murder  in  the  second  degree^  mal- 
ice being  implied,  unless  the  provocation  were  of  such  char- 
acter as  would  reduce  the  crime  to  voluntary  manslaughter, 
for  which  offense  a  drunken  man  is  equally  responsible  as 
a  sober  one. 
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2.  Where  a  defendant,  charged  with  first  degree  murder, 
xelies  upon  the  defense  of  intoxication  for  the  purpose  of 
reducing  the  grade  of  the  offense  to  murder  in  the  second 
degree,  he  is  not  required  to  establish  the  fact  of  his  intox- 
ication, or,  that  at  the  timB  he  inflicted  the  fatal  injuries 
he  was  so  deeply  intoxicated  as  to  be  incapable  of  forming 
in  his  mind  a  deliberate  premeditated  design  to  do  the  kill- 
ing, beyond  a  reasonable  doubt.  All  that  he  is  required  to 
do,  is  to  introduce  such  evidence  as  will  raise  in  the  minds 
•of  the  Jurors  a  reasonable  doubt  as  to  such  facts  in  order 

to  reduce  the  grade  of  the  offense  to  murder  in  the  second 
"degree. 

P.  104 

3.  It  is  Improper  for  the  court,  in  the  trial  of  a  criminal 
case,  to  permit  the  district  attorney  to  ask  witnesses  if  he, 
the  district  attorney^  did  not  instruct  said  witnesses  not  to 
talk  to  anyone  about  the  cause,  and  if  they  did  not,  in  vio- 
lation of  such  instructions,  talk  to  the  attorney  for  the  de- 
fendant about  the  facts  in  the  case;  and,  where  the  court 
-erroneously  permits  such  questions  to  be  asked  and  answered, 
it  should,  upon  request,  instruct  the  jury  that  the  district 
attorney  had  no  right  to  forbid  witnesses  talking  to  the 
attorney  for  the  defendant,  about  the  facts  in  the  case,  or 
to  enforce  such  an  order.  P.  108 

4.  Where  mere  descriptive  language  is  inadequate  to  con- 
vey to  the  jury  the  precise  facts,  or  their  bearing  on  the 
issue,  the  description  by  the  witness  must  of  necessity  be 
allowed  to  be  supplemented  by  his  opinion  in  order  to  put 
the  jury  in  a  position  to  make  the  final  decision  of  the  facts. 
Held,  that  the  court  erroneously  withdrew  from  the  jury 
-a  statement  by  a  witness,  that  the  defendant  and  deceased 
appeared  to  be  perfectly  friendly  toward  each  other  five 
minutes  before  the  killing. 

P.  112 

Appeal  from  District  Court,  Eio  Arriba  County;  Ed- 
mund C.  Abbott,  Presiding  Judge.  Reversed  and  Re- 
manded. 
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Bexehan  &  Wright,  Santa  Fe,  X.  M-,  for  Appellant. 

The  court  erred  in  submitting  to  the  jury  the  issue  of 
murder  in  the  first  degree.  Sec.  1,  Chap.  36,  L.  1907;  35 
Pac.  979;  77  Ya.  369;  13  X.  M.  300;  16  X.  M.  657; 
Blash  Inst.  Jur.,Sec.  5;  1  Bish.  X.  Cr.  Pro.  (4th  Ed.), 
Sec.  980,  Par.  2;  63  la.  695;  44  Kan.  575;  44  Tex.  299; 
37  Kan.  369;  36  Ga.  222;  35  Ark.  284;  30  Cal.  206;  27 
S.  W.  1113;  15  S.  W.  146;  14  S.  E.  575;  1  So.  355;  39 
r.  S.  347;  40  U.  S.  981;  2  X.  M.  104;  2  X.  M.  457;  4 
X.  M.  164;  6  X.  M.  470;  4  X.  M.  236;  5  X.  M.  34;. 
Whart.  on  Homicide,  Sec.  116;  53  X.  Y.  164;  168  X.  Y. 
568;  13  X.  M.  138;  71  X.  H.  606;  78  Pa.  St.  185. 

Testimony.    251  Pa.  St.  512;  33  Vt..  125;  61  Vt.  153;. 
64  Yt.  466 ;  70  Yt.  288 ;  68  Me.  279 ;  17  Cyc.  95-96 ;  24 
Kan.  445;  82  Ala.  25;  107  Ala.  108,  40;  50  la.  157;  89 
la.  109;  84  Yt.  466;  112  X.  C.  901;  14  Cent.  Digest,. 
Sees.   1037,  1040-1042,   1045;  8  X.  M.   528. 

Twenty-eighth  instruction  given  by  court,  on  his  own 
motion,  is  erroneous  in  that  it  does  not  properly  apply 
the  law  to  defense  of  intoxication,  with  reference  to  mur- 
der in  second  degree.  8  X.  M.  205;  10  X.  M.  120;  14 
X.  Y.  516;  6  Park.  Crim.  Rep.  209;  34  Cal.  211;  7  Bush 
320;  Houst.  Crim.  Rep.  28;  5  Bush  363;  4  Xeb.  277; 
84  Ala.  405;  90  Ala.  612;  14  Mich.  401;  11  Humph. 
154;  4  Tex.  App.  76;  Id.  275;  2  Tex.  App.  391;  32  Gratt. 
929:  27  Cal.  507. 

Instruction  Xo.  28,  given  by  court  on  his  own  motion, 
is  erroneous  for  reason  that  instruction  as  given  required 
appellant  to  establish  his  defense  beyond  reasonable  doubt 
to  justify  acquittal  of  murder  in  first  degree,  thereby 
shifting  burden  of  proof  to  appellant.  Yol.  2,  L.  of  Intox. 
Liqs.,  Sec.  1132;  Brickwood  Sackett  Instr.,  Sec.  2619; 
42  Xeb.  503;  123  Ind.  347;  23  Xeb.  479. 

Court  erred  in  refusing  to  give  instruction  requested 
by  appellant.    80  Atl.  Rep.  15,  16. 

Court  erred  in  admitting  testimony  of  witness  as  to 
what  was  said  by  appellant  within  short  time  after  homi- 
cide. 1  Taylor,  *Ev.  52;  Supra;  129  111,  521;  72  Pac.  St. 
60;  57  X.  H.  245;  137  111.  602;  4  Eng.  L.  &  Eq.  574. 
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Court  erred  in  admitting,  under  objection  of  appellant, 
evidence  of  subsequent  events  occurring  in  front  of  sa- 
loon.   People  vs.  Lane,  supra. 

Verdict  of  jury  not  based  upon  evidence,  but  founded 
upon  passion  and  prejudice.  25  Fla.  536;  Ga.  Dec.  150, 
Pt.  1;  8  Col.  472;  24  Ga.  427;  15  Cent.  Digest  Crim. 
L.,  Sees.  2297-2298;  77  Va.  369. 

Court  erred  in  permitting  special  prosecutor  to  cross 
examine  witness  as  to  conversation  had  with  witness  bv 
special  prosecutor  preceding  trial.  15  Am.  Cr.  Reps.  175; 
Whart.  Crim.  Ev.,  Sees.  473-477;  17  Tex.  Apps.  267; 
13  S.  W.  670;  65  S.  W.  559,  567;  31  N.  M.  590;  71 
N.  H.  606. 

Court  erred  in  striking  from  record  aflSdavit  filed  in 
support  of  motion  for  new  trial.  60  S.  W.  562;  Hicks 
vs.  State,  supra. 

Ira  L.  Grimshaw,  Attorney  for  Appellee. 

Court  did  not  err  in  submitting  issue  of  murder  in 
first  degree  to  jur}\  131  Pac.  489,  491,  492;  125  Pac. 
622,  625;  131  Pad  502,  504;  134  Pac.  213;  Sees.  1061, 
1062,  C.  L.  1897:  10  X.  M.  120,  133;  1  Underbill  C. 
Ev.,  Sees.  165,  166;  53  X.  Y.  179;  13  N.  M.  138,  144. 

Court  did  not  err  in  refusing  to  permit  testimony  of 
opinions  of  lay  witnesses  as  to  insanity  of  defendant  and 
relation  of  friendliness  between  defendant  and  deceased. 
16  K  M.  625;  15  X.  M.  157,  127;  131  Pac.  490,  492; 
249  111.  470,  479;  133  Mo.  A.  544-547;  133  Ga.  446-447, 
438,  440 ;  45  Vt.  481 ;  Chamb.  L.  of  M.  Ev.,  p.  2423 ;  Id., 
p.  2434 ;  66  la.  721 ;  139  Pa.  St.  149 ;  94  Mo.  255 ;  Id.,  p. 
2423 ;  53  Wis.  689 ;  4  Cent.  Diet.,  p.  3614. 

Xo  error  in  giving  of  28th  instruction  nor  in  limiting 
it  to  murder  in  first  degree.  Sec.  1815,  Vol.  2,  Mo.  Ann. 
Stat.,  1906;  44  Mo.  234,  235;  59  Mo.  135,  137;  64  Mo. 
191,  192,  319. 

Intoxication.  2  Woolen  &  Thornton  on  Intox.  Liq.,  pp. 
27-8;  Id.  Sec.  1119,  p.  2062;  11  Humph.  154;  2  Lee  575. 

Instruction  Xo.  28  not  erroneous  for  reason  that  it  re- 
quired appellant  to  establish  his  defense  beyond  reason- 


JANUARY   TERM.   A.   D.   1914  96 

SUte  V.  Cooley,  19  N.  M.  91. 

able  doubt  to  justify  acquittal  of  first  degree  murder.  14 
N.  M.  546-554-5;  Whart.  Homicide,  pp.  805,  806. 

Court  did  not  err  in  refusing  to  give  requested  instruc- 
tion.   15  N.  M.  240,  248;  11  N.  M.  588,  600. 

Court  did  not  err  in  admitting  testimony  of  witness 
as  to  what  was  said  by  appellant  to  him.  1  Whart.  C.  E. 
(10th  Ed.),  Sec  .262;  Id.  pp.  490,  491;  1  Bish.  C.  P.,  p. 
661;  130  Ala.  83,  88;  84  la.  213;  28  Fla.  335. 

Court  did  not  err  in  admitting  evidence  of  subsequent 
events  occurring  in  front  of  saloon.  1  Whart.  C.  E.,  Sec. 
30;  3  Heisk  53-62;  150  TJ.  S.  57-60;  Id.  pp.  269,  274; 
Id.  Sec.  225. 

Court  did  not  err  in  refusing  to  permit  cross-examina- 
tion of  witness  as  to  appellant's  condition  subsequent  to 
events  occurring  in  front  of  saloon.  14  N".  M.  546,  554, 
555. 

No  error  in  permitting  cross-examination  of  witness 
by  special  prosecutor.    14  X.  M.  288,  292. 

No  error  in  striking  out  aflBdavit  in  support  of  motion 
for  new  trial.   60  S.  W.  562.     • 

Reply  Brief  of  Appellant, 

Court  should  not  have  submitted  to  jury  issue  of  mur- 
der in  first  degree.    8  X.  M.  496. 

Action  of  trial  court  in  refusing  to  admit  certain  opin- 
ion evidence.    Whart.  Crim.  Ev.,  Vol.  1,  Sees.  458,  460. 

Defense  of  intoxication.  24  Cal.,  People  vs.  Sanchez; 
14  X.  M.  399. 

Instruction  No.  28  shifted  burden  to  appellant  to  es- 
tablish defense  of  intoxication.    123  Ind.  347. 

Court  erred  in  refusing  to  give  instruction  requested 
by  appellant.  139  Ind.  206;  142  Ind.  288;  69  111.  App. 
o'49. 

STATEMENT  OF  PACTS. 

The  appellant  was  indicted  at  the  November,  1912, 
term  of  the  District  Court  for  Rio  Arriba  county,  for  the 
murder  of  one  Edwin  A.  Gilliland.  The  case  was  tried 
to  a  jury  at  the  June,  1913,  term,  and  resulted  in  a  ver- 
dict of  murder  in  the  first  degree.   Motion  for  a  new  trial 
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was  duly  filed,  overruled,  and  the  appellant  sentenced  to 
be  hanged  on  the  25th  day  of  July,  1913,  from  which 
judgment  and  sentence  this  appeal  is  prosecuted. 

The  homicide  occurred  on  the  22nd  day  of  December, 
1911,  at  the  town  of  Chama,  in  the  County  of  Rio  Arriba, 
and  State  of  New  Mexico ;  the  deceased  and  the  defendant 
were  first  cousins,  and  had  practically  lived  together  as 
members  of  the  same  family  from  earliest  childhood. 
There  was  only  about  a  month's  difference  in  their  ages. 
On  the  night  before  the  homicide  there  had  been  a  "Gun 
Club  Dance"  in  one  of  the  public  halls  at  Chama,  at 
which  guns,  ^cartridge  belts,  hunting  knives,  etc.,  had 
been  used  for  decorative  purposes.  The  deceased,  Gilli- 
land,  acting  as  a  member  of  the  decorating  committee, 
had  charge  of  securing  the  various  guns  and  other 
weapons  used  to  decorate  the  hall.  The  appellant  did  not 
go  to  the  dance. 

The  next  day,  the  22nd  day  of  December,  Gilliland 
attended  to  the  returning  of  the  various  guns  used  to 
decorate  the  hall,  and  brought  a  number  of  them  to  the 
room  occupied  jointly  by  himself  and  the  appellant. 

On  the  day  of  the  homicide,  the  appellant,  after  get- 
ting his  lunch,  went  down  to  the  depot  with  a  small 
nephew  to  meet  an  older  sister  of  the  appellant's,  who 
was  expected  to  arrive  on  the  afternoon  train  from  Den- 
ver. While  at  the  station,  waiting  for  the  train,  he  had 
several  drinks  of  whiskey  from  a  bottle  carried  by  a  man 
whom  he  met  at  the  depot  The  appellant's  sister  did 
not  come  as  expected,  and,  after  the  departure  of  the 
afternoon  trains,  the  appellant,  with  several  others,  in- 
cluding the  deceased,  Gilliland,  made  the  rounds  of  the 
saloons,  and  spent  the  balance  of  the  afternoon  playing 
cards  and  drinking. 

According  to  the  testimony,  Gilliland  drank  very  little, 
if  anything,  during  the  afternoon,  taking  cigars  instead 
of  liquor.  The  appellant  was  drinking  whiskey  during 
the  entire  afternoon.  About  supper  time,  the  defendant 
and  the  deceased  left  the  Navajo  saloon  to  go  to  supper, 
but  changed  their  minds  and  went  to  the  Social  Club 
saloon,  where  they  played  a  couple  of  games  of  pool  (the 
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appellant  taking  another  drink)  then  left  and  went  back 
to  the  Xavajo  saloon,  where  they  met  a  friend  by  the 
name  of  Pogue.  Gilliland  took  one  drink,  and  the  ap- 
pellant and  the  man  Pogue  took  several  drinks.  At  this 
time  the  appellant  began  to  feel  the  effect  of  the  liquor 
he  had  taken,  but  Gilliland  was  perfectly  sober.  At  about 
this  time  the  bartender  in  the  Navajo  saloon  stated  to 
the  appellant  that  he  had  a  box  of  apples  doi^Ti  at  the 
depot  which  he  wanted  to  get  out  of  the  express  office 
before  it  was  locked  up.  Gilliland  and  the  appellant  went 
down  to  the  depot  and  succeeded  in  getting  the  box.  of 
apples,  returning  with  it,  the  box  being  carried  by  Gilli- 
land, to  the  saloon  from  which  thev  started.  There  the 
appellant  had  at  least  three  drinks,  Gilliland  not  taking 
anv. 

At  this  point  in  the  proceedings  there  was  some  dis- 
cussion between  the  appellant,  the  bartender  and  a  man 
by  the  name  of  Branson,  as  to  the  appellant's  condition 
of  sobriety.  The  bartender  then  started  out  of  the  saloon 
for  his  home:  the  deceased  following  him  with  the  box 
of  apples  on  his  shoulder,  and  the  appellant  trailing  be- 
hind. 

Between  ihQ  hours  of  3  o'clock  in  the  afternoon  and 
about  7:30  of  the  22nd  day  of  December,  1911,  the  day 
of  the  killing,  defendant  had  taken,  in  all,  fourteen  drinks 
of  whiskey  of  different  quantities  and  one  small  beer. 

The  appellant  remembered  every  minute  detail  of  the 
events  occurring  during  all  of  that  time  until  he  left  the 
saloon  enroute  home  in  company  with  the  deceased  and 
another  person.  From  that  time  on  he  claims  to  remem- 
ber absolutely  nothing  until  he  awoke  in  jail  the  next 
morning. 

Somewhat  later,  and  about  7  o'clock,  one  George  A. 
Kelly,  a  witness  for  the  state,  met  the  appellant  with 
another  man,  in  front  of  the  Social  Club  saloon,  and 
spoke  to  them.  Cooley  answered  in  Spanish,'  and  the  wit- 
ness then  saw  that  his  face  was  bleeding,  and  asked  him 
what  had  happened.  He  said  he  had  been  hit,  Cooley  talk- 
ing in  Spanish,  and  the  witness  not  understanding  all 
that  was  said  or  by  whom  Cooley  claimed  that  he  had 
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been  hit.  The  witness,  Kelly,  with  the  assistance  of  one 
Joe  Martinez,  then  proceeded  to  take  Cooley  to  his  room. 
Both  the  witness  Kellv,  and  the  witness  Martinez  testified 
that  Cooley  was  very  drunk,  staggering,  and  had  to  be 
helped  down  the  street.  When  they  arrived  at  the  room, 
they  found  the  deceased,  Gilliland,  in  bed  asleep.  He 
awakened  after  thev  had  entered,  and  thev  all  three  tried 
to  induce  Cooley  to  get  into  bed.  Cooley  was  staggering 
around  the  room,  and  upset  some  of  the  furniture,  and 
picked  up  one  of  the  guns  in  the  room.  At  about  this 
time,  the  witness,  Kelly,  asked  Gilliland  if  there  were 
any  loads  in  the  room  for  the  gun,  to  which  Gilliland 
replied  in  the  negative,  speaking  to  Coole}^,  and  telling 
him,  in  a  joking  way,  "Come  on  to  bed,  you  damn  fool !" 
and  telling  Kelly  and  Martinez  that  it  was  all  right,  that 
he  would  take  care  of  Claud.  The  witnesses,  Kelly  and 
Martinez,  then  left  the  room. 

The  room  occupied  by  the  appellant  and  the  deceased 
vas  in  a  house  owned  by  the  appellant's  mother  and  oc- 
cupied by  a  Mrs.  Fitzer,  who,  together  with  one  Gladys 
Bryan,  was  in  the  front  room,  sewing.  They  testified  that 
they  heard  some  disturbance,  which  sounded  like  furni- 
ture being  overturned,  also  some  talking,  but  that  the 
talking  was  not  particularly  loud  or  boisterous;  that  this 
noise  continued  for  some  few  moments,  when  a  shot  was 
heard.  Mrs.  Fitzer  went  outside,  and  met  the  appellant 
coming  around  the  house,  on  the  board  walk,  with  a  gun 
in  his  hand.  She  spoke  to  him  and  tried  to  get  him  to 
return  to  the  room,  and  not  go  up  town.  He  refused, 
muttering  and  mumbling  and  staggering  along  the  walk 
with  the  gun  in  his  hand,  muttering,  "My  God,  Maggie, 
I  have  shot  Ed." 

Mrs.  Fitzer  was  unable  to  prevent  the  appellant  from 
going  up  town.  At  this  time,  the  witness.  Pound,  who 
lived  nearbv,  and  who  had  come  out  of  his  house  to  see 
what  had  happened,  spoke  to  the  appellant,  the  appellant 
replying  (as  testified  to  by  the  witness  Pound)  "Get  out 
of  my  way,  or  I  will  kill  you,  too."  The  appellant  then 
passed  on  up  the  street,  where  he  was  seen  by  the  witness, 
Daggett.    The  witness,  Daggett,  saw  him  coming  up  the 
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street^  siaggering^  with  a  gun  in  his  hand^  and  muttering 
to  himself.  When  he  reached  where  Daggett  was,  he  safd 
to  the  witness,  Daggett,  "Oh  my  God,  Art!"  The  witness 
Daggett  testified  that  the  appellant  was  "kind  of  crying 
and  swearing'^  as  he  staggered  up  the  street.  That  he  kept 
cursing,  didn't  seem  to  know  anything  until  he  arrived  in 
front  of  the  saloon  known  as  Boyer^s  saloon,  John  Boyer 
being  the  stepfather  of  the  appellant.  When  Cooley  got 
in  front  of  the  saloon,  Mr.  Boyer  came  out  of  it.  As  Boyer 
stepped  out  of  the  saloon,  Cooley  turned  around  so  that 
the  gun  was  pointijQg  toward  Boyer.  Cooley  worked  the 
lever  of  the  gun  and,  by  that  time,  the  witness,  Daggett, 
caught  hold  of  the  gun  and  pushed  it  down.  At  this  time 
the  gun  went  off.  The  witness,  Daggett,  then  let  go  of 
the  gun  and  took  hold  of  Cooley,  and  with  the  assistance 
of  two  or  three  other  men,  who  came  up  at  about  that 
time,  took  the  gun  away  from  Cooley  and  gave  it  into 
the  possession  of  Boyer,  who  took  it  into  the  saloon, 
worked  the  lever,  and  took  out  an  empty  shell  and  one 
loaded  shell.  According  to  the  evidence  the  gun  was  aft- 
erwards delivered  to  the  district  attomev. 

The  witness,  Eice,  testified  that  he  arrested  the  appel- 
lant at  the  house  of  John  Boyer;  that  at  the  time  of  the 
arrest,  Cooley  was  lying  on  the  kitchen  floor  of  the  Boyer 
residence  so  drunk  that  he  could  not  get  up,  in  other 
words,  "dead  to  the  world";  that  the  witness,  with  the 
assistance  of  three  other  men,  managed  to  get  him  up 
and  carried  him  to  the  jail.  This  occurred  about  half 
past  eight. 

There  was  no  evidence  in  the  record  to  show  that  there 
had  been  any  trouble  or  ill  feeling  between  the  deceased 
and  the  appellant  during  the  entire  day,  or  at  any  other 
time.   In  fact,  their  relations  had  been  extremely  friendly. 

The  evidence  of  the  State  was  entirely  circumstantial, 
there  being  no  eye-witnesses  to  the  actual  shooting. 

At  the  time  Kelly  and  Martinez  took  Cooley  to  hh 
room  and  left  him  there,  Gilliland  was  lying  upon  the 
back  side  of  the  bed  asleep.  After  Kelly  and  Martinez 
entered  with  Cooley  he  awakened,  threw  back  the  covers 
ajid  invited  Cooley  to  come  to  bed.    During  the  conver- 
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sation  with  Cooley  he  reached  out  and  picked  up  a  pipe 
which  was  lying  upon  a  small  stand  near  the  bed. 

After  the  homicide,  when  other  parties  entered  the 
room,  Gilliland  was  found  lying  in  practically  the  same 
position  he  had  occupied  when  the  witnesses,  Kelly  and 
Martinez,  left  the  room  before  the  homicide.  The  pipe 
was  on  the  bed  near  one  hand,  as  though  it  had  fallen 
from  his  hand  at  the  instant  of  the  shot,  and  the  other 
hand  was  underneath  his  cheek,  supporting  the  cheek  and 
face.  The  bed  clothes  were  not  in  any  way  disturbed,  and 
were  in  practically  the  same  condition  as  when  last  no- 
ticed by  the  witnesses,  Kelly  and  Martinez.  The  shot 
had  entered  the  right  eye,  while  open,  passing  directly 
through  the  head  and  entering  the  wall  immediately  back 
of  where  the  deceased's  head  lay  upon  the  pillow.  The 
entire  right  eyeball  was  gone,  with  practically  no  lacer- 
ations of  the  eve  lids. 

At  the  time  the  witnesses,  Kelly  and  Martinez,  brought 
Cooley  to  the  room,  there  was  no  light  in  the  room  other 
than  a  lantern  carried  by  the  witness,  Kelly.  There  was 
a  hand  lamp  in  the  room,  however,  and  when  Dr.  Garth- 
waite  reached  the  room  after  the  homicide,  this  lamp  was 
lighted  and  burning  without  any  chimney.  The  doctor 
testified  that  the  body  of  the  deceased  lay  in  a  position  of 
rest  upon  the  bed  when  he  saw  it;  that  the  bullet  from 
the  rifle  passed  directly  through  the  deceased's  head,  and 
into  the  wall  on  practically  a  level  line. 

A  cartridge  belt  containing  cartridges  and  a  hunting 
knife  was  found  hanging  upon  the  wall  almost  directly 
over  where  the  deceased  was  lying.  The  room  was  some- 
what in  disorder  when  the  doctor  entered. 

OPINION. 

EGBERTS,  C.  J.— From  the  foregoing  statement  of 
the  facts  of  this  case,  it  appears  that  appellant's  indulgence 
in  strong  drink  has  resulted  in  the  death  of  his  bosom 
friend  and  cousin,  and  his  present  unfortunate  predica- 
ment. 

While  the  law  licenses  and  legitimatizes  the  sale  of  in- 
toxicating liquor,  for  the  protection  of  society  from  time 
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immemorial  it  has  said,  that  if  one  voluntarly  puts  him- 
self into  a  condition  wherein  he  has  no  control  over  his 
actions,  he  is  responsible  for  what  he  does  in  this  condi- 
tion. So,  if  a  man  becomes  intoxicated,  and  while  in  that 
condition  he  commits  a  crime,  he  is  nevertheless  answer- 
able therefor;  while  this  is  true,  yet  intoxication  may  be 
shown,  where  the  offense  consists  of  several  grades,  for 
the  purpose  of  reducing  it  from  a  higher  to  a  lower  grade. 
(Sec.  1120,  Woolen's  Thornton,  on  the  law  of  Intoxicat- 
ing Liquors).  At  common  law,  there  were  no  degrees  of 
murder,  and  the  crime  was  committed,  where  a  person 
of  sound  memory  and  discretion  unlawfully  killed  any 
reasonable  creature  in  being  and  in  the  peace  of  the  com- 
monwealth, with  malice  aforethought,  either  express  or  im- 
plied. Kilpatrick  vs.  Commonwealth,  31  Pa.  (7  Casey) 
198;  21  Cyc.  703,  and  cases  cited  under  note  20. 

Upon  tlie  trial  of  this  case,  the  court  by  its  28th  in- 
struction instructed  the  jury  as  follows: 

"The  jury  is  instructed  that  drunkenness  voluntarily 
produced  does  not  excuse  crime.  Yet,  when  a  homicide 
admitting  of  different  degrees  of  punishment  under  the 
law  has  been  committed  by  a  person  in  such  a  condition 
of  drunkenness  as  to  render  him  incapable  of  a  wilful, 
deliberate  and  premeditated  purpofee,  the  jury  cannot  find 
the  defendant  guilty  of  murder  in  the  first  degree. 

'^f  the  jury  believe  from  the  evidence  and  beyond  a  rea- 
sonable doubt  that  the  defendant  Claud  M.  Coolev,  killed 
the  deceased,  Edwin  A.  Gilliland,  as  charged  in  the  in- 
dictment, and  at  the  time  of  such  killing  the  defendant 
was  under  the  influence  of  liquor  voluntarily  taken  by 
him,  then  said  intoxication  so  produced  is  in  law  no  ex- 
cuse for  the  act  done  by  the  defendant,  if  it  was  done, 
imless  they  believe  from  the  evidence  such  intoxication 
was  such  as  did  in  fact  deprive  him  at  the  time  of  the 
killing  of  the  mental  capacity,  to  form  a  malicious,  de- 
liberate and  premeditated  purpose  to  kill,  in  which  event 
they  may  still  find  the  defendant  guilty  of  murder  in 
the  second  degree,  voluntary  manslaughter  or  involuntary 
manslaughter  under  the  instructions  herein  given." 

Appellant  contends  that  this  instruction  was  erroneous, 
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in  that  it  did  not  properly  apply  the  law  to  the  defense 
of  intoxication,  with  reference  to  murder  in  the  second 
degree;  his  contention  being  that  intoxication  is  available 
as  a  defense,  for  the  purpose  of  reducing  murder  in  the 
second  degree  to  voluntary  manslaughter.  In  this,  as  we 
shall  see,  he  is  mistaken. 

Section  1,  Chapter  36,  S.  L.  1907,  reads  as  follows: 

"All  murder  which  shall  be  perpetrated  by  means  of 
poison  or  lying  in  wait,  torture,  or  by  any  kind  of  wilful, 
deliberate  and  premeditated  killing,  or  which  is  commit- 
ted in  the  perpetration  of  or  attempt  to  perpetrate  any 
felony,  or  perpetrated  from  a  deliberate  and  premeditated 
design  unlawfully  and  maliciously  to  affect  the  death  of 
any  human  being,  or  perpetrated  by  any  act  greatly  dan- 
gerous to  the  lives  of  others,  and  indicating  a  depraved 
mind  regardless  of  human  life,  shall  be  deemed  murder 
in  the  first  degree;  and  all  other  kinds  of  murder  shall 
be  deemed  murder  in  the  second  degree." 

Voluntary-  manslaughter  is  the  unlawful  killing  of  a 
human  being,  without  malice,  upon  a  sudden  quarrel  or 
in  the  heat  of  passion. 

Intoxication  of  the  defendant,  at  the  time  of  the  killing, 
while  a  proper  subject  of  inquiry  in  determining  whether 
the  deliberate  premedit&tion,  necessary  to  constitute  mur- 
der in  the  first  degree,  was  present,  cannot  be  said  to  fur- 
nisli  the  provocation  required  to  reduce  niurdei'  in  the 
second  degree  to  voluntary  manslaughter.  If,  by  reason 
of  intoxication,  the  mind  of  the  defendant  was  incapable 
of  that  cool  and  deliberate  premeditation,  necessary  to 
constitute  murder  in  the  first  degree,  but  the  killing  was 
unlawful,  and  the  act  was  not  done  under  circumstances 
which  would  make  the  killing  only  voluntary  or 
involuntary  manslaughter,  necessarily  it  would  be  mur- 
der in  the  second  degree,  as  malice  would  be  implied. 
1  Between  the  two  offenses,  murder  in  the  second  de- 
gree and  voluntary  manslaughter,  the  drunkenness  of 
the  offender  forms  no  legitimate  matter  of  inquiry;  if 
the  killing  is  unlawful  and  voluntary,  and  without  de- 
liberate premeditation,  the  offense  is  murder  in  the  second 
degree  and  malice  will  be  implied  from  the  killing,  unless 
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the  provocation  were  of  such  a  character  as  would  reduce 
the  crime  to  manslaughter,  for  which  offense  a  drunken 
man  is  equally  responsible  as  a  sober  one.  Wilson  vs. 
State,  60  K  J.  L.  171;  State  of  W.  Va.  vs.  Bobinson,  20 
W.  Va.  713;  People  vs.  Rogers,  18  N.  Y.  9;  State  vs. 
Tatro,  50  Vt.  483. 

In  the  State  of  Tennessee  the  statute  on  murder  is  iden- 
tical with  that  of  Xew  Mexico.  In  the  case  of  Pirtle  vs. 
The  State,  9  Humph.  663,  the  Supreme  Court  of  that  state 
savs : 

ft. 

"As  between  the  two  offenses  of  murder  in  the  second 
degree  and  manslaughter,  the  drunkenness  of  the  offender 
c-an  form  no  legitimate  matter  of  inquiry;  the  killing  be- 
ing voluntary,  the  offense  is  necessarily  murder  in  the 
second  degree  unless  the  provocation  was  of  such  a  char- 
acter as  would  at  common  law  constitute  it  manslaughter, 
and  for- which  latter  offense  a  drunken  man  is  equally 
responsible  as  a  sober  one.^* 

This  case  is  cited  with  approval  by  the  Supreme  Court 
of  California,  which  state  has  a  similar  statute  on  murder, 
in  the  cases  of  People  vs.  Belencia,  21  Cal.  546,  and  Peo- 
ple vs.  Langton,  67  Cal.  427. 

While  the  instruction  quoted  was  not  objectionable, 
upon  the  ground  urged,  it  is  however  erroneous,  because 
it  might  be  reasonably  construed  as  requiring  the  defend- 
ant to  establish  beyond  a  reasonable  doubt  the  fact  that 
he  was  intoxicated,  in  order  to  justify  an  acquittal  of 
murder  in  the  first  degree.  From  a  review  of  the  case 
note  accompanying  the  case  of  Kelch  vs.  State,  39  L.  R. 
A.  737,  it  will  be  found  that  five  different  rules  have  been 
established  by  the  courts  relative  to  the  measure  of  proof 
of  insanity  in  criminal  cases,  which  will  justify  an  ac- 
quittal,'and  necessarily  the  same  rule  would  apply  to  the 
defense  of  intoxication.  These  are  (a)  beyond  a  reason- 
able doubt;  (b)  to  the  satisfaction  of  the  jury;  (c)  by 
a  preponderance  of  the  evidence;  (e)  clearly  proved,  and 
(f)  where  a  reasonable,  well  founded  doubt  is  raised  by 
the  evidence,  as  to  the  sanity  of  the  defendant,  he  is  en- 
titled to  the  benefit  of  such  doubt.    The  latter  is  the  pre- 
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dominating  rule  in  American  jurisprudence,  and  was  fol- 
lowed by  the  Territorial  Supreme  Court  in  the  case  of 

Territory  vs.  McNabb,  16  K  M.  625.  We  believe  the 
2    same  rule  should  apply  to  the  defense  of  intoxication, 

and  that  all  that  should  be  required  of  the  defendant  is, 
to  introduce  such  evidence  of  the  fact,  that  at  the  time 
he  inflicted  the  fatal  injuries,  he  was  so  deeply  intoxicated 
as  to  be  incapable  of  forming  in  his  mind  a  deliberate 
premeditated  design  to  do  the  killing,  as  will  raise  in  the 
minds  of  the  jurors  a  reasonable  doubt  as  to  such  fact,  in 
order  to  reduce  the  grade  of  the  offense  to  murder  in  the 
second  degree.  An  excellent  instruction  on  the  subject 
will  be  found  in  the  case  of  Maynard  vs.  State,  81  Xeb. 
301,  116  N.  W.  53. 

Upon  tlie  trial  of  the  case,  the  court  permitted  Mr. 
Crist,  an  attorney  appointed  by  the  court  as  special  dep- 
uty prosecutor,  to  ask  certain  witnesses  for  the  state,  who 
had  given  testimony  favorable  to  the  accused,  if  they  had 
not  talked  with  Mr.  Renehan,  one  of  the  attorneys  for 
the  defendant,  relative  to  the  facts  in  the  case,  and  upon 
receiving  an  aflfirmative  answer  further  permitted  him,  over 
objection,  to  ask  such  witnesses  if  he,  Crist,  had  not  there- 
tofore instructed  them  not  to  talk  to  anv  one  about  the 
case  without  his  permission,  and  if  they  had  not  violated 
such  instructions  by  talking  to  Mr.  Renehan ;  in  answer 
to  which  questions  such  witnesses  admitted  that  they  had 
violated  his  instructions  in  that  regard.  In  order  to  cure 
any  prejudice  which  might  have  resulted  to  the  defendant 
by  reason  of  the  inference  which  might  reasonably  have 
been  drawn  by  the  jury  from  such  evidence,  that  defend- 
ant's attorney  had  acted  improperly  in  interviewing  the 
state's  witnesses,  and  that  such  witnesses  had  violated  an 
injunction,  which  the  state's  attorney  was  authorized  to 
impope  upon  them,  the  defendant  asked  the  court  to  in- 
struct the  jury  as  follows: 

"There  has  been  some  evidence  offered  in  this  case  tend- 
ing to  show  that  the  acting  district  attorney,  or  special 
prosecutor,  Mr.  Crist,  instructed  certain  witnesses  not  to 
oonverpe  about  the  case  with  any  other  person  than  him. 
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There  was  no  authority  in  the  district  attorney  to  make 
such  request  or  to  enforce  obedience  to  it,  especially  where 
it  included  defendant's  counsel.  Attorneys  engaged  in  the 
defense  of  important  criminal  trials  have  the  right  to 
ascertain  by  proper  and  legitimate  means  the  nature, 
strength  and  credibility  of  the  testimony  to  be  offered  in 
the  case,  so  long  as  they  do  not,  by  word  or  act,  attempt 
in  any  manner  to  influence  a  witness  to  conceal,  modify 
or  change  his  testimony  from  that  which  is  absolutely 
true.  The  attorney  for  the  defendant  was  authorized  by 
his  professional  duty  to  interview  the  witnesses  in  this 
case  who  had  been  summoned  by  the  State,  particularly 
since  the  witnesses  for  the  one  side  were  the  witnesses  for 
the  other  side." 

The  court  refused  to  give  the  instruction,  to  which  re- 
fusal the  defendant  excepted.  Appellant  contends  that  the 
action  of  the  special  prosecutor,  in  view  of  the  court's 
refusal  to  instruct  as  to  the  right  of  counsel  for  the  de- 
fendant to  interview  all  the  witnesses  in  the  case,  botli 
for  the  state  and  the  defendant,  necessarily  must  have 
prejudiced  the  rights  of  the  defendant. 

The  attorney  for  the  defendant  had  the  right  to  ascer- 
tain by  proper  and  legitimate  means  the  facts  in  the  case: 
With  such  end  in  view,  he  had  the  right  to  interview^  the 
witnesses,  or  the  people  whom  he  supposed  were  witnesses 
to  the  occurrence,  or  cognizant  of  facts  material  to  the 
case.  Of  course  he  would  have  no  right  to  attempt  to 
cause  such  witnesses  to  color  their  testimony,  or  to  con- 
ceal, modify  or  change  the  same  from  that  which  was 
absolutely  true.  As  was  said  by  the  Territorial  Supreme 
Court  in  the  case  "In  Re  Catron,"  8  X   M.  253 : 

**We  know  of  no  rule  of  morals  or  professional  ethics 
which  is  opposed  to  this  view.  If  this  is  not  allowed,  then 
you  break  down  the  barrier  which  the  law  ahd  the  courts 
have  erected  as  a  shield  to  protect  the  lives  and  liberty 
of  the  citizens  from  what  might  prove  an  unjust  and  de- 
signing prosecution.  We  do  not  wish  to  be  understood  as 
in  the  slightest  degree  countenancing  any  conduct  on  the 
part  of  any  attorney  in  attempting  in  any  manner  to  in- 
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fluence  a  witness  to  conceal,  change,  or  in  any  manner 
give  improper  testimony  under  any  circumstances.  Such 
an  act,  when  established,  should  meet  with  condemnation 
by  the  bar,  and  should  be  visited  with  disbarment  by  the 
court.  We  *  discover,  however,  no  unprofessional  conduct 
in  the  respondent  in  his  simply  visiting  the  witness  to 
honestly  ascertain  what  would  be  his  testimony,  so  long  as 
he  did  not  in  any  way  attempt  to  influence  him  to  con- 
ceal, falsely  change,  or  modify  his  testimony." 

Were  this  not  the  rule,  then  the  state  would  be  able  to 
absolutely  preclude  the  defendant  from  preparing  intelli- 
gently to  present  his  defense  to  the  court  and  jury,  by 
subpoenaing  as  its  witnesses  all  the  witnesses  to  the  trans- 
action, and  thereby  preclude  the  defendant's  attorney  from 
interviewing  them.  Witnesses  are  supposed  to  be  impar- 
tial, in  all  cases,  and  to  be  actuated  with  a  desire  to  tell 
only  the  truth.  So  long  as  no  attempt  is  made  to  cause 
them  to  discolor  or  change  their  testimony,  from  the 
actual  facts  in  the  case,  an  attorney  is  acting  properly 
and  legitimately  when  he  endeavors  to  ascertain  their 
knowledge  of  the  case.  As  was  said  by  the  Supreme  Court 
of  Rhode  Island,  in  the  case  of  State  vs.  Papa,  32  R.  T. 
453 ;  80  Atl.  Rep.  12. 

"The  attorney  for  the  defendant  not  only  had  the  right, 
but  it  was  his  plain  duty  towards  his  client,  to  fully  in- 
vestigate the  case  and  to  interview  and  examine  as  many 
as  possible  of  the  eye-witnesses  to  the  assault  in  question, 
together  with  any  other  persons  who  might  be  able  to 
assist  him  in  ascertaining  the  truth  concerning  the  event 
in  controversy.  Witnesses  are  not  parties  and  should  not 
be  partisans.  They  do  not  belong  to  cither  side  of  the 
controversv.  They  may  be  summoned  bv  one  or  the  other 
or  both,  but  are  not  retained  by  either.  It  would  be  a 
most  unfortunate  condition  of  affairs  if  a  party  to  a  suit, 
civil  or  criminal,  should  be  permitted  to  monopolize  the 
sources  of  evidence  applicable  to  the  case  to  use  or  not 
as  might  be  deemed  most  advantageous.  Such  a  proceed- 
ing in  a  criminal  case  would  violate  the  provisions  of  the 
constitution  of  this  state  (Article  1,  Sec.  10)  which  pro- 
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vides,  that  ^in  all  criminal  prosecutions,  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial,  by  an  im- 
partial jury,  to  be  informed  of  the  nature  and  cause  of 
the  accusation,  to  be  confronted  with  the  witnesses  against 
him,  to  have  compulsory  process  for  obtaining  them  in 
his  favor,  to  have  the  assistance  of  counsel  in  his  defense, 
and  shall  be  at  liberty  to  speak  for  himself,  nor  shall  he 
be  deprived  of  life,  liberty,  or  property,  unless  by  the 
judgment  of  his  peers,  or  the  law  of  the  land/^ 

"The  defendant,  therefore,  has  the  constitutional  right 
to  have  compulsory  process  for  obtaining  witnesses  to  tes- 
tify in  his  behalf.  He  has  also  the  right,  either  person- 
ally or  by  attorney,  to  ascertain  what  their  testimony  will 
be.  But  in  the  interviews  with  and  examination  of  wit- 
nesses, out  of  court,  and  before  the  trial  of  the  case,  the 
examiner,  whoever  he  may  be,  layman  or  lawyer,  must 
exercise  the  utmost  care  and  caution  io  extract  and  not 
to  inject  information,  and  by  all  means  to  resist  the  temp- 
tation to  influence  or  bias  the  testimony  of  the  witnesses. 
If  in  any  case  the  claim  should  be  made  that  a  party  has 
misconducted  himself  in  this  respect,  the  matter  should 
be  left  to  the  determination  of  the  jury,  as  affecting  the 
question  of  his  guilt  or  innocence  of  the  crime  charged. 
If  it  was  charged  that  an  attorney  had  been  guilty  of 
such  impropriety,  it  would  constitute  cause  for  the  discipli- 
narv  action  of  the  court,  and  should  not  be  submitted  to 
the  jury,  unless  it  appeared  that  it  was  done  with  the 
knowledge  and  consent  of  his  client  in  which  case  the 
matter  should  be  left  to  the  determination  of  the  jury. 
The  court,  however,  should  refrain  from  the  use  of  ex- 
pressions which  are  likely  to  give  the  jury  the  impression 
that  the  court  has  prejudged  the  matter.  The  expressions 
of  the  court  in  this  case,  above  quoted,  beginning,  *It  is 
unfortunate  that  the  defendant's  attorney  should  feel  un- 
der  any  obligation  to  send  for  one  of  the  witnesses  for 
the  state,'  and  ending  That  is  an  unfortimate  circum- 
stance to  say  the  least,'  are  subject  to  this  criticism.  This 
exception  must  therefore  be  sustained. '^ 

The  court  properly  permitted  the  state  to  ask  the  wit- 
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nesses  if  they  had  talked  to  any  one  about  the  case,  but 
should  not  have  allowed  the  special  prosecutor  to  ask 
3  if  he  had  not  instructed  such  witnesses  not  to  talk 
to  any  one  else  about  the  case,  and  if  they  had  not 
violated  his  instructions  in  talking  to  Mr.  Renehan.  By 
permitting  such  questions  to  be  answered,  the  jury  would 
naturally  be  led  to  believe  that  the  witnesses  had  been 
guilty  of  impropriety,  to  say  the  least,  in  talking  to  the 
attorney  for  the  defendant,  in  violation  of  the  orders  of 
the  state's  attorney;  and,  likewise,  must  have  been  also 
impressed  with  the  idea  that  the  attorney  for  the  defend- 
ant was  reprehensible  in  talking  to  such  witnesses  under 
the  circumstances.  Having  permitted  the  evidence  to  go 
to  the  jury,  over  objection,  the  court  should  have  given 
the  requested  instruction. 

It  is  next  contended  that  the  court  erred  in  refusing 
to  permit  lay  witnesses  to  give  opinion  evidence  as  to  the 
insanity  of  the  defendant,  and  that  it  likewise  erred  in 
not  permitting  certain  witnesses  to  express  an  opinion  as 
to  whether  the  relations  between  the  deceased  and  the  de- 
fendant appeared  to  be  friendly,  or  othei*\^'ise,  a  few  min- 
utes before  the  homicide. 

The  right  of  a  lay  witness,  to  give  in  evidence  his  opin- 
ion, as  to  the  sanity  or  insanity  of  a  party,  is  fully  dis- 
cussed in  the  case  of  Territory  vs.  McNabb,  16  N.  M. 
625.  We  are  of  the  opinion  that  the  rule  therein  announced 
is  the  correct  rule  on  the  subject,  and  further  discussion 
would  be  fruitless. 

Kelly,  a  witness  for  the  State,  had  testified  that  he  met 
the  defendant  on  the  village  street,  and  that  he,  in  com- 
pany with  another  witness,  named  Martinez,  took  him  to 
his  room,  which  was  used  by  both  the  defendant  and  the 
deceased.  That  the  defendant  was  very  much  intoxicated ; 
that  when  thev  entered  the  room  with  the  defendant,  the 
deceased  was  in  bed.  After  detailing  fully  all  that  was 
done  and  said  in  the  room,  by  all  the  parties,  he  was 
asked  to  ^^proceed  and  describe  the  manner  in  which 
Tooley  and  Gilliland  addressed  each  other  in  anything  that 
they  said,  and  describe  their  acts  toward  each  other,  if 
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there  were  any  acts,  with  such  detail  as  you  can  give  them, 
for  the  jurors'  information."  In  response  to  the  question 
the  witness  proceeded  to  describe  the  appearance,  acts  and 
conduct  of  the  parties  toward  each  other,  and  concluded: 
"They  both  seemed  to  be,  on  my  leaving  the  room,  per- 
fectly friendly."  This  portion  of  the  answer,  over 
objection  of  the  defendant,  upon  the  motion  of  the  State, 
was  withdrawn  from  the  jury. 

It  was  of  the  utmost  importance  to  the  defendant  that 
the  jury  should  be  fully  acquainted  with  the  relations  ex- 
isting between  himself  and  the  deceased  at  the  time  re- 
ferred to  by  the  witness,  for  the  killing  took  place  within 
five  minutes  after  the  witness  had  left  the  room.  If  the  he- 
lations  between  the  parties  at  that  time  was  friepdly,  it 
would  have  been  a  strong  circumstance,  in  his  favor,  mili- 
tating against  that  deliberate  premeditated  malice,  essen- 
tial to  first  degree  murder.  It  would  be  indeed  a  very 
diflScult  matter  for  a  witness  adequately,  by  mere  descrip- 
tive language,  to  convey  to  the  jury  the  fact  of  the  friendly 
relations  existing  between  parties  by  a  mere  recital  of 
their  acts  and  words.  Two  men  meet,  in  the  presence  of 
a  witness.  There  may  not  be  a  word  spoken  or  an  act 
done,  which  can  be  described  in  words,  which  would  in- 
dicate unfriendliness;  still  the  witness  may  observe  from 
the  appearance  and  expression  of  the  face  and  eyes  and 
the  general  demeanor  of  the  parties,  which  he  can  not 
portray  with  words,  that  an  unfriendly  feeling  exists  be- 
tween the  two  men.  If  he  cannot  give  to  the  jury  hi& 
opinion  as  to  the  relation  of  the  parties  toward  each  other,, 
the  jury  would  not  be  able  to  form  an  intelligent  opinion 
thereon. 

In  the  case  of  Commonwealth  vs.  Eyler,  217  Pa.  512, 
10  A.  &  E.  Ann.  Cas.  786,  the  court  say: 

"The  rule  as  to  the  admissibility  of  opinions  of  non- 
expert witnesses  was  settled  in  tlie  leading  case  of  Graham 
vs.  Pennsylvania  Co.,  139  Pa.  St.  149,  21  Atl.  Rep.  151 : 
T^ere  mere  descriptive  language  is  inadequate  to  con- 
vey to  the  jury  the  precise  facts  or  their  bearing?  on  iUa 
issue,  the  description  by  the  witness  must  of  ncr-r-.--ity  U; 
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allowed  to  be  supplemented  by  his  opinion  in  order  to 
put  the  jury  in  position  to  make  the  final  decision  of  the 
fact/  and  quoting  from  Com.  vs.  Sturtivant,  117  Mass. 
122:  'The  exception  includes  the  evidence  of  common  ob- 
servers testifying  to  the  results  of  their  observations  made 
at  the  time,  in  regard  to  common  appearances  or  facts, 
and  a  condition  of  things  which  cannot  be  reproduced  and 
made  palpable  to  a  jury.' " 

Quoting  further  from  Graham  vs.  Pennsylvania  Co.,  it 
is  said: 

"In  several  classes  of  questions  the  line  between  the 
witness's  judgment  or  opinion  and  his  affirmation  of  a 
fact  is  so  indistinct  that  it  cannot  be  marked  out  in  prac- 
tice. Such  are  questions  of  identity  of  persons  or  things, 
of  the  lapse  of  time,  of  comparative  shape  or  color  or 
sound,  of  expression  and  through  it  of  meaning,  etc.  In 
all  of  these,  however  positively  the  witness  may  aflBrm 
facts,  what  he  says  is  after  all  largely  his  opinion,  but  so 
blended  with  knowledge  and  recollection  that  the  line 
where  opinion  ends  and  fact  begins  cannot  be  dis- 
tinguished." 

The  case  of  State  vs.  Marsh  and  Buzzell  was  a  trial 
of  a  wife  and  her  paramour  for  the  murder  of  a  husband. 

"The  witness,  F.  F.  White,  was  asked  what  he  observed 
in  respect  to  the  conduct  of  the  respondents  toward  each 
other  on  an  occasion,  the  day  after  the  death  of  the  de- 
ceased, and  answered:  'I  observed  thev  were  verv 
intimate.'  To  this  answer  the  respondents  excepted,  for 
that  it  was  not  responsive  to  the  question,  and,  as  given, 
was  simply  an  expression  of  the  witness's  opinion.  The 
court  then  had  the  witness  state  the  acts  which  he  ob- 
served which  gave  him  the  impression  that  they  were  very 
intimate.  There  was  no  error  in  this  action  of  the  court. 
The  rule  governing  the  admission  of  this  class  of  evi- 
dence is  well  stated  by  Peck,  J.,  in  Bates  vs.  Sharon,  45 
Vt.  481,  as  follows:  'Where  facts  are  of  such  a  character 
as  to  be  incapable  of  being  presented  with  their  proper 
force  to  anyone  but  the  observer  himself,  so  as  to  enable 
the  trier  to  draw  a  correct  or  intelligent  conclusion  from 
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them  without  the  aid  of  the  judgment  or  opinion  of 
the  witness  who  had  the  benefit  of  personal  observation, 
he  is  allowed,  to  a  certain  extent,  to  add  his  conclusion, 
judgment  or  opinion/  This  is  given  as  an  exception  to 
the  general  rule,  that  the  opinion  of  non-expert  witnesses 
is  inadmissible."    State  vs.  Marsh,  etc.,  70  Vt.  288. 

In  Smith  vs.  Miles,  15  Vt.  245,  at  249,  the  case  being 
a  trial  for  slander,  the  court,  speaking  of  the  importance 
of  the  sense  in  which  the  alleged  slanderous  words 
were  spoken,  said: 

"Hence  those  who  see  or  hear  those  incidents  are  per- 
mitted to  state  the  impression  made  upon  their  minds  at 
the  time,  on  the  same  ground,  I  apprehend,  that  any  wit- 
ness is  allowed  to  state  appearances,  in  any  case,  where 
such  appearances  are,  in  their  nature,  incapable  of  exact 
and  minute  description;  e.  g.  the  health  or  sanity  of  a 
person,  at  a  particular  time,  in  regard  to  which  even  un- 
professional witnesses  are  permitted  to  speak  of  opinions 
formed  at  the  time  from  indications  and  appearances  not 
susceptible  of  description." 

"A  witness  was  allowed  to  state  that  at  a  certain  time, 
the  fact  being  material,  the  plaintiif  was  intoxicated.  This 
was  objected  to  as  being  the  expression  of  the  opinion  of 
a  witness.  Such  testimony  was  directly  decided  to  have 
been  admissible  in  People  vs.  Eastwood,  14  N.  Y.  562. 
Tn  a  certain  sense,  a  vast  deal  of  testimony  is  but  state- 
ments of  opinion.  But  it  is  not  opinion  in  an  objection- 
able sense.  It  is  every  day  practice  for  witnesses  to  swear 
to  such  facts  as  the  quantity,  weight,  size  and  dimension 
of  a  thing,  to  heat  and  cold,  age,  sickness  and  health,  and 
many  other  matters  of  the  kind.  In  such  cases,  witnesses 
do  not  express  an  opinion  founded  on  hearsay  or  the 
judgment  of  other  men.  It  is  not  an  opinion  based  upon 
facts  recited  and  sworn  to  by  other  witnesses.  It  is  their 
own  jud^rment,  based  upon  facts  within  their  own  obser- 
vation. It  is  so  far  as  such  a  thing  can  be,  knowledge  of 
tlieir  own.  It  is  an  opinion  which  combines  many  facts 
without  specifying  them.  It  has  been  described  as  'an 
'abbreviation  of  facts,'  'a  shorthand  rendering  of  facts.' 
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It  is  an  inference  equivalent  to  a  specification  of  the  facts. 
The  witness  in  effect  describes  the  facts  when  he  gives 
his  opinion.  It  is  his  way  of  stating  them.  Such  testimony 
is  admitted  from  necessity.  A  witness  can  seldom  give 
in  detail  all  the  points  and  particles  which  go  to  make  up 
his  belief,  but  he  can  characterize  them."  Stacy  vs.  Port- 
land Pub.  Co.,  68  Me.  279. 

In  the  case  of  Blake  vs.  People,  73  N.  Y.  586,  a  wit- 
ness for  the  state  was  asked  "Whether  the  hold  of  tiie 
prisoner  and  the  deceased  was  a  friendly  grasp."  He  an- 
swered he  did  not  know;  he  believed  it  was  a  friendly 
grasp.  Held,  to  be  within  the  rule  in  People  vs.  East- 
wood (4  Kern  562),  where  a  witness  was  asked  if,  in  his 
judgment,  a  person  was  intoxicated. 

"The  witness  may  summarize  human  conduct  by  stating 
the  effect  which  it  produced  on  his  mind,  its  manner,  and 
he  may  state  its  object,  and  the  emotions,  influences,  or 
other  causes  from  which  he  infers  it  took  place,  and  what 
relations  they  indicate  between  two  persons."  17  Cyc.  95- 
96  and  cases  cited. 

"On  the  trial  of  an  indictment  for  murder,  a  witness 
may  be  asked  his  opinion  as  to  whether  the  defendant  and 
the  deceased' were  on  good  terms  or  not."  State  vs.  Stack- 
house,  24  Kans.  445. 

'^Wliere  anger  or  bad  temper  of  a  party  is  material  to 
the  issue,  a  witness  may  be  allowed  to  testify  that  the 
party  appeared  to  be  angry,  as  anger  or  bad  temper  can 
be  proved  in  no  other  way."  Jenkins  vs.  State,  82  Ala.  25. 

On  a  trial  for  murder,  a  woman  who  was  sitting  in 
deceased's  lap  was  properly  permitted  to  testify  whether 
defendant  appeared  to  be  mad,  or  to  be  in  fun,  when 
he  approached  deceased,  and  declared  his  intention  of 
4  killing  him. .  State  vs.  Edwards,  112  K  C.  901.  The 
court  should  not  have  withdrawn  from  the  jury  the 
answer  in  question. 

Complaint  is  also  made  as  to  rulings  of  the  court  in 
excluding  other  similar  evidence  offered  by  defendant. 
What  we  have  said  above,  however,  will  be  a  sufficient 
guide  to  obviate  a  recurrence  of  error  in  a  second  trial  of 
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this  case,  in  this  regard.  Appellant  argues,  with  great 
plausibility,  that  the  facts  are  insufficient  to  sustain 
a  conviction  of  murder  in  the  first  degree.  While  we  en- 
tertain grave  doubts  as  to  whether  the  facts  in  this  case, 
as  shown  bv  the  record  before  us,  warranted  the  iurv  in 
returning  a  first  degree  verdict,  still,  as  the  cause  must  be 
reversed  for  other  reasons,  it  is  not  necessary  for  us  to 
discuss  the  facts. 

Other  grounds  of  error  are  argued  by  appellant's  coun- 
sel, but  as  the  cause  must  be  reversed  and  a  new  trial 
awarded,  we  will  not  consider  the  remaining  assignments, 
as  the  questions  presented  are  either  well  settled  by  adjudi- 
cations of  our  own  court,  or  will  probably  not  arise  upon 
a  subsequent  trial. 

For  the  reasons  stated,  the  cause  is  reversed  and  re- 
manded, with  instructions  to  the  district  court  to  award 
a  new  trial,  and  it  is  so  ordered. 


(No.  1636.  May  13.  1914) 

STATE  OF  NEW  MEXICO,  Appellee,  vs.  ANTONIO 
VALENCIA,  Appellant. 

SYLLABUS  BY  THE  COURT. 
1.  Dying  declarations,  being  in  their  nature  secondary  evi- 
dences and  subject  to  many  inflrmaties*  are  not  ordinarily 
entitled  to  the  same  weight  or  credence  as  living  witnesses 
under  oath  and  subject  to  cross  examination,  the  question 
of  weight  being  one  for  the  jury,  and,  it  is  error  to  instruct 
the  jury  that  such  evidence  is  of  no  more  weight  than  if 
the  deceased  was  present  and  testifying,  because  such  In- 
struction is  calculated  to  lead  the  jury  to  consider  that  dying 
declarations  are  entitled  to  the  same  weight  as  the  testi- 
mony of  living  witnesses  under  oath  and  subject  to  cross 
examination. 

P.  117 

Appeal  from  District  Court,  Eddy  County;  Colin  Neb- 
iHt,  Presidin^r  Judge.    Reversed  and  Komanded. 
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Robert  C.  Dow  and  Guy  A.  Reed,  for  Appellant. 

Error  in  Giving  Improper  Instruction.  53  L.  R.  A., 
p.  446;  56  L.  R.  A.,  p.  446;  L.  R.  A.  Xew  S.,  p.  660; 
A.  &  Eng.  Cyc.  L.,  Vol.  11,  254. 

H.  S.  Clancy,  for  Appellee. 

There  is  no  bill  of  exceptions  included  in  record.  15 
X.  M.  247;  131  Pac.  489. 

STATEMENT   OF  FACTS. 

The  appellant,  Antonio  Valencia,  was  tried  for  the 
murder  of  Simon  Rodriguez,  at  the  January  term,  1913, 
of  the  district  court  for  Eddv  Coiuitv,  and  found  2:uiltv 
of  murder  in  the  first  degree. 

OPINION. 

.  HANNA,  J. — Several  assignments  of  error  are  predi- 
cated upon  the  instructions  of  the  court  with  respect  to 
the  dying  declaration  of  deceased,  and  it  becomes  neces- 
sary to  consider  the  instructions  as  a  whole  in  passing 
upon  the  merits  of  appellant's  contention.  These  instruc- 
tions, numbered  from  18  to  21,  inclusive,  are  as  follows: 

"18.  You  are  instructed  that  in  prosecutions  for  mur- 
der the  dying  statement  or  declaration  of  the  person  with 
whose  murder  the  accused  stands  charged,  when  material 
and  made  under  the  sense  of  impending  death,  is  admis- 
sible in  evidence.  Such  declaration  is  made  when  the  party 
making  it  is  at  the  point  of  deatli  and  when  every  hope 
of  the  world  is  gone  and  when  every  motive  for  falsehood 
is  silenced,  and  the  mind  is  induced  by  the  most  powerful 
considerations  to  speak  the  truth;  the  situation  in  law  is 
coaisidered  as  creating  an  obligation  equal  to  that  which 
is  imposed  by  an  oath  administered  in  a  court  of  justice. 

"19.  You  are  instructed  that  the  declaration  of  Simon 
Rodriguez  offered  in  evidence  in  this  case  through  certain 
witnesFes,  was  admitted  under  such  a  rule  of  law,  but  the 
truth  or  falsit}'  of  such  declaration  of  Simon  Rodrigue*? 


JANUARY  TERM,  A.  D.  1914  115 

State  y.  Valencia,  19  N.  M.  113. 

and  the  degree  of  accuracy  or  inaccuracy  in  the  recital 
thereof  by  the  witnesses  are  matters  for  you  to  weigh 
under  the  same  tests  as  apply  to  other  witnesses,  consid- 
ering all  of  the  circumstances  in  evidence  surrounding 
each  case  and  each  witness. 

"20.  The  court  instructs  the  jury  that  the  statement 
read  to  you  as  a  dying  declaration  of  Simon  Eodriguez 
should  be  received  by  you  as  such  declaration,  but  because 
it  is  a  dying  declaration  you  are  not  necessarily  bound 
to  believe  it,  but  you  will  give  it  that  weight  which  you 
think  it  ought  to  have  when  considered  in  connection  with 
all  the  other  facts  and  circumstances  in  evidence. 

"21.  A  statement  by  one  who  has  been  shot  respecting 
who  it  was  that  inflicted  the  wound  and  the  circumstances 
under  which  the  same  was  inflicted  as  a  dying  declaration, 
if  made  at  a  time  when  he  did  not  expect  to  survive  the 
injury,  is  of  no  more  weight  than  if  the  deceased  was 
present  and  testifying." 

It  is  to  be  observed  that  the  court  in  its  final  instruc- 
tion, supra,  told  the  jury  that  the  dying  declaration  is  of 
no  more  weight  than  if  the  deceased  was  present  and  tes- 
tifying. It  cannot  be  questioned  that  the  great  weight  of 
authority,  and  the  best  opinion  upon  the  subject,  favor 
the  rule  that  because  the  accused  is  deprived  qf  an  oppor- 
tunity of  investigating  the  truth  of  the  statements  con- 
tained in  the  dying  declaration  by  means  of  cross  exam- 
ination; that  the  maker  of  the  statement  was,  at  the  time 
it  was  made,  under  no  apprehension  of  punishment  for 
perjury;  and  the  jury  had  no  opportunity  to  observe  the 
conduct  and  demeanor  of  the  witness,  sucli  testimony  is 
not  to  be  considered  on  the  same  plane  or  of  equal  weight 
or  value  with  that  of  a  sworn  witness  giving  evidence  in 
the  presence  of  the  court  and  jury  and  under  the  scrutiny 
mentioned.  Therefore,  the  only  question  for  our .  con- 
sideration is  whether  the  instruction  referred  to,  taken  in 
consideration  with  the  other  instructions  upon  the  same 
subject,  did  attach  undue  importance  to  the  dying  decla- 
ration. 

The  instruction  is  somewhat  out  of  the  ordinary  and 
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so  far  as  we  can  find  is  based  upon  the  supposed  authority 
of  an  Arkansas  "case,  viz:  Allen  vs.  State,  70  Ark.  337, 
340.  In  this  case,  however,  it  is  to  be  observed  that  the 
instruction  was  requested  by  appellant  and  it  does  not 
appear  that  any  point  was  made,  or  could  have  been  made, 
upon  the  apparent  infirmity  of  the  instruction. 

The  admission  of  evidence  of  this  character  is  an  ex- 
ception to  the  rule  of  inadmissibility  of  hearsay  testimony, 
and  many  reasons,  other  than  those  given,  might  be  re- 
ferred to  as  constituting  proper  and  sufficient  grounds  for 
not  giving  to  dying  declarations  the  same  force  and  ef- 
fect as  if  the  declarant  had  been  a  witness  in  court.  These 
reasons  are  fully  pointed  out  by  Mr.  Elliott  in  his  work 
on  Evidence,  Vol.  1,  Sec.  358.  See  also,  State  vs.  Van 
Sant,  80  Mo.  67;  State  vs.  Mathes,  90  Mo.  571;  Lambeth 
vs.  State,  23  Miss.  322;  State  vs.  Eddon,  8  Wash.  292. 

The  last  case  cited  is  more  nearly  in  point  than  any 
other  we  have  found,  or  to  which  our  attention  has  been 
called.  Most,  if  not  nearly  all,  of  the  cases  examined  have 
to  do  with  instructions  to  the  effect  that  the  dying  decla- 
ration was  to  be  given  the  same  weight  as  that  of  a  sworn 
witness  giving  evidence  in  the  presence  of  the  court.  See 
cases  collected  in  note  to  Harper  vs.  State,  56  L.  R.  A. 
372,  at  446.»\Yhile  in  the  case  now  under  consideration,  the 
language  used  by  the  court  was  that  the  dying  declaration 
"is  of  no  more  weight  than  if  the  deceased  was  present 
and  testifying/'  and  in  the  Eddon  case,  supra,  the  lan- 
guage adopted  by  the  court  was:  "Dying  declarations  are 
to  have  no  greater  weight  than  if  the  deceased  was  alive 
and  testified  to  the  same  facts  upon  the  witness  stand." 

While  it  might  be  urged  that  there  is  a  distinction  be- 
tween the  words  "the  same  weight"  and  "no  more  weight, 
or  "no  greater  weight,"  we  thing  it  must  needs  be  a  dis- 
tinction without  ajiy  serious  merit.  To  the  average  juror 
the  words  "no  more  weight"  would  convey  to  the  mind 
the  impression  that  he  was  justified  in  attaching  the 
same  weight,  or  as  much  weight  to  the  class  of  testimony 
in  question  as  he  would  to  a  living  witness  present  in 
court. 


yy- 
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The  serious  infirmity  about  this  class  of  evidence,  i.  e., 
dying  declarations,  is  the  lack  of  opportunity  to  investi- 
gate the  truth  of  same  by  searching  cross-examina- 
tion. And  it  can  well  be  urged  that  the  passion  of  the 
moment,  or  the  clouded  mind  resulting  from  the  injury, 
not  to  say  anything  about  the  possible  incorrect  quoting 
of  deceased  by  those  depended  upon  to  supply  this  evi- 
dence, would  all  tend  to  indicate  the  lurking  evils  of  this 
class  of  testimony  to  which  the  jury  is  pronetito  attach 
great  consideration,  for  which  reasons  instructions  tend- 
ing to  point  out  the  weight  to  be  attached  to  such  evi- 
dence are  dangerous  and  calculated  to  be  highly  preju- 
dicial to  defendant. 

As  stated,  dying  declarations  constitute  one  of  the  ex- 
ceptions to  the  rule  which  rejects  hearsay  evidence,  and 
are  admissible  because  of  the  necessity  of  the  case  and  the 
presumed  sanctity  given  them  by  the  sense  of  impending 
death,  which  must  exist  and  which  is  said  to  create  an 
obligation  equal  to  that  which  is  imposed  by  an  oath  ad- 
ministered in  a  court  of  justice. 

We  are  of  the  opinion,  however,  that  dying  declara- 
tions, being  in  their  nature  secondary  evidence  and  sub- 
ject to  many  infirmities,  are  not  ordinarily  entitled  to 
the  same  weight,  or  credence,  as  is  the  testimony  of  living 
witnesses  under  oath  and  subject  to  cross  examination, 
1  the  question  of  weight  being  one  for  the  jury,  and  it  is 
error  to  instruct  the  jury  that  such  evidence  is  of  no 
more  weight  than  if  the  deceased  was  present  and  testi- 
fying, because  such  instruction  is  calculated  to  lead  the 
jury  to  consider  that  dying  declarations  are  entitled  to  the 
same  weight  as  the  testimony  of  living  witnesses  under 
oath,  and  subject  to  cross  examination. 

In  the  present  case  much  depended  upon  the  dying 
declaration,  which  received  but  little  and  perhaps  ques- 
tionable corroboration,  so  that  we  feel  constrained  to  re- 
verse the  case  upon  the  ground  mentioned,  and  to  remand 
same  for  a  new  trial,  and,  it  is  so  ordered. 
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(No.  1566,  June  2,  1914.) 

H.  J.  HAGERMAN  AND  ANNA  0.  HAGEEMAX, 
Executors,  Appellants,  vs.  TOWN  OP  HAGERMAN, 
Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  In  a  suit  to  recover  rents  of  $900  a  year  for  a  water 
supply  for  a  town,  under  a  contract  for  the  purchase  or  leas- 
ing of  sfph  water  supply,  where  such  sum  exceeds  the 
amount  to  be  raised  by  taxation  from  a  two-mill  levy  upon 
the  taxable  property  subject  to  taxation  in  said  town,  no 
recovery  can  be  had  for  any  amount  in  excess  of  the  amount 
raised  from  such  two-mill  levy,  under  Sub-section  72  of 
Sec.  2402,  Compiled  Laws  of  New  Mexico   (1897.) 

P.  124 

2.  An  ordinance  or  contract  of  the  town  of  Hagerman, 
termed  a  "lease,"  entered  into  for  the  purpose  of  securing 
a  water  supply  for  said  town,  whereby  the  town  was  to 
become  the  owner  at  the  expiration  of  ten  years,  upon  the 
payment  of  $900  per  year  as  rental  for  such  period,  con- 
strued and  held  to  be  a  contract  of  sale,  and  as  such  a  pur- 
chase by  the  town  of  water  works  under  Sub-section  6  of 
Sec.  2402,  Compiled  Laws  of  New  Mexico  (1897),  and  such 
contract  held  to  be  invalid  and  unenforcible  against  the 
town  in  a  suit  to  collect  the  rents  by  reason  of  such  con- 
tract not  having  been  approved  by  vote  of  the  residents  of 
the  town  at  a  general  election. 

P.  127 

3.  A  town  or  municipality,  when  sued  upon  a  contract 
which  it  was  not  authorized  by  law  to  make,  or  has  not  com- 
plied with  the  statutory  requirements  in  the  making  of  the 
contract,  is  not  estopped  to  deny  the  validity  or  want  of 
power  in  making  such  contract,  or  prohibition  by  statute  to 
secure  the  funds  with  which  to  discharge'  its  obligations 
under  the  contract,  and  prevent  a  recovery  upon  a  quantum 
meruit  upon  the  contract. 

P.  128 
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Appeal  from  District  Court,  Chaves  County;  John  T. 
McClure,  Presiding  Judge.    AflSrmed. 

William  C.  Reid  and  James  ]il.  Hervey,  Roswell, 
X.  M.,  for  Appellant. 

First  Assignment  of  Error.  Sees.  2412,  2471,  C.  L. 
189::  Sec.  115  A.  &  E.  Encl.  L.,  Vol.  21,  p.  957;  29  Cyc. 
p.  1692;  127  Mass.  408;  110  Mass.  433,  437;  28  Pac. 
Rep.  460;  14  X.  W.  Rep.  975;  5  Watts  172;  104  Mo. 
App.  595;  20  A.  &  E.  L.,  p.  1161;  28  Cyc.  664-666;  20 
A.  &  E.  Enc.  1161;  Sec.  305,  Vol.  1,  Dillon  Mun.  Corp. 
(5th  Ed.);  31  Ala.  542;  28  Ga.  50;  8  Mich.  458;  66 
Ind.  396;  28  Ga.  50;  43  Ga.  67;  39  X.  J.  Eq.  367;  24 
La.  Ann.  412;  la.  Sup.  Ct.  1873;  8  Mich.  458;  28  Cyc, 
pp.  638-7. 

Meeting  of  Payments.  28  Cyc.  674;  38  Am.  Rep.  97; 
62  Minn.  509. 

Court  erred  in  instructing  jury  to  return  verdict  in 
favor  of  defendant  on  count  of  quanfum  mpvuit.  Bates 
PI.  Pr.  Parties  &  Forms  Vol.  3,  p.  2689;  107  TT.  S.  348; 
S7  Fed.  829;  98  Fed.  549;  20  A.  &  E.  Enc.  L.,  p.  1163. 

AV.  A.  Drxx,  Roswell,  X.  M.,  for  Appellee. 

Law.  49  Pac.  898;  Chaps.  37,  78,  L.  1899;  Chap.  33, 
L.  1901;  Chap.  117,  L.  1909;  129  Pac.  643. 

ifunicipal  contracts  involving  creation  of  dehts  cannot 
be  made  without  provision  of  payment.  92  X.  W.  643; 
86  X.  W.  726 ;  60  X\  E.  490 ;  64  Atl.  367 ;  85  X.  Y.  Supp. 
130:  91  X.  W.  855;  81  X.  W.  509;  91  X^.  W.  496;  85 
X.  W.  1132 ;  36  Pac.  844. 

Quantum  Meruit.  82  Pac.  601 ;  Phillips  Code  PI.,  Sec. 
97;  117  Fed.  51;  1  Dillon  Mun.  Corp.  (3rd  Ed.)  Sec. 
89:  51  Fed.  209;  139  U.  S.  24;  84  X.  W.  822:  84  X.  W. 
1027;  38  Pac.  682;  48  Atl.  477;  62  Pac.  84. 

Appellant  entitled  to  no  judgment  hecauso  purported 
ordinance  on  which  right  of  recover}'  is  predicated  wa«? 
not  legally  adopted  hy  appellee.    98  X.  W.  493. 
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OPINION. 

MEDLER,  D.  J.— This  is  an  action  by  H.  J.  Hager- 
man and  Anna  0.  Hagerman,  as  executors  of  the  estate 
of  J.  J.  Hagerman,  deceased,  against  the  Town  of  Hager- 
man, for  the  recovery  of  $3,250,  alleged  to  be  due  on 
account  of  rent  of  two  artesian  wells  under  a  contract 
entered  into  between  J.  J.  Hagerman,  in  his  lifetime, 
and  the  town  of  Hagerman.  Suit  was  brought  in  the  dis- 
trict court  of  Chaves  county  by  the  plaintiffs,  issue  joined, 
trial  by  jury  was  had,  and  at  the  conclusion  of  the  evi- 
dence, the  court  below  instructed  the  jury  to  find  the 
issues  for  the  defendant  and  judgment  was  entered  ac- 
cordingly- From  this  judgment,  the  plaintiff  executors 
appealed. 

The  facts  disclosed  by  the  pleadings  and  evidence  are 
as  follows:  On  August  19,  1907,  J.  J.  Hagerman,  being 
then  the  owner  of  two  town  lots  in  the  town  of  Hager- 
man, upon  which  he  had  constructed  two  artesian  wells, 
entered  into  a  contract  with  the  Board  of  Town  Trustees 
of  the  Town  of  Hagerman,  by  means  of  a  town  ordinance 
passed  by  its  Board  of  Trustees.  The  contract  or  ordi- 
nance is  set  out  at  length  in  the  complaint,  and  is  as  fol- 
lows : 

^^Vhereas,  J.  J.  Hagerman  is  the  owner  of  lots  six  (6) 
and  eight  (8)  of  block  twelve  (12)  of  the  Town  of  Ha- 
german, and  that  there  are  situated  on  said  lots  two  arte- 
sian wells;  that  the  flow  from  said  wells  is  sufficient  to 
supply  the  Town  of  Hagerman  with  water  for  domestic 
and  irrigation  purposes,  and 

''Whereas,  The  said  J.  J.  Hagerman  is  willing  to  lease 
the  said  wells  to  the  said  Town  of  Hagerman  at  an  annual 
rental  of  Nine  Hundred  Dollars  ($900.00)  without  in- 
terest, payable  Four  Hundred  Fifty  Dollars  ($450.00) 
semi-annually  on  the  second  days  of  January  and  July, 
commencing  January  2,  1908,  (Taxes,  licenses  and  re- 
pairs on  said  property  to  be  paid  by  said  town)  and  is 
willing  that  for  and  in  consideration  of  the  sum  of  One 
Dollar  and  the  prompt  payment  by  the  Town  of  Hager- 
man of  the  semi-annual  rental  mentioned  aforesaid  for 
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the  period  of  ten  years,  to  deed  the  said  lots  and  artesian 
wells  to  the  said  Town  of  Hagerman  at  the  expiration  of 
said  period  of  ten  years,  and 

"Wliereas,  In  the  opinion  of  the  Board  of  Trustees  of 
the  Town  of  Hagerman,  it  is  necessary  for  the  welfare 
of  said  town  that  said  town  own  its  own  water  supply, 
and 

''Whereas,  The  said  J.  J.  Hagerman  executed  a  bond 
binding  himself,  his  heirs,  executors  and  administrators, 
to  make  and  deliver  a  good  and  sufficient  Warranty  Deed 
to  the  Town  of  Hagerman  for  said  described  lots  and 
artesian  wells,  for  the  consideration  of  One  Dollar,  on 
the  second  day  of  July,  1917, 

'^ow,  Therefore,  be  it  Ordained  by  the  Board  of  Trus- 
tees of  the  Town  of  Hagerman: 

"Section  1,  That  in  consideration  of  the  premises,  and 
a  good  and  sufficient  warranty  deed  to  be  made,  executed 
and  delivered  by  J.  J.  Hagerman,  his  heirs,  executors  and 
administrators,  to  the  Town  of  Hagerman,  for  a  consid- 
eration of  One  Dollar  and  for  the  further  consideration 
of  a  better  water  supply  and  protection  from  fire,  the 
Town  of  Hagerman  hereby  agrees  and  binds  itself  to 
lease  said  premises  and  to  pay  to  said  J.  J.  Hagerman, 
his  heirs,  executors  and  administrators,  for  a  term  of  ten 
years  an  annual  rental  of  $900.00  without  interest,  pay- 
able $450.00  semi-annually  on  the  second  days  of  January 
and  July,  on  said  lots  six  (6)  and  eight  (8)  in  block 
twelve  (12)  of  the  Town  of  Hagerman,  Xew  Mexico, 
and  the  artesian  wells  situate  thereon  for  a  full  term  of 
ten  years,  and  further  agrees  and  binds  itself  to  pay  all 
taxes  and  licenses  on  said  described  property  and  to  keep 
the  same  in  good  condition  and  repair  at  its  own  expense 
during  all  the  term  of  said  ten  years. 

"Section  2.  The  Town  of  Hagerman  further  agrees 
that  said  semi-annual  rental  shall  be  paid  on  or  before 
the  second  days  of  January  and  July  of  each  year  and 
ever\'  vear  of  the  said  ten  vears,  and  that  if  anv  rent  shall 
l)e  due  and  unpaid  or  default  shall  be  made  on  any  of 
the  covenants  herein  contained,  then  it  shall  be  lawful  for 
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'  the  said  J.  J.  Hagerman,  his  heirs,  executors  and  admin- 
istrators to  re-enter  the  said  premises  and  take  full  pos- 
session thereof,  remove  all  persons  therefrom,  and  close 
the  wells  so  that  no  water  shall  flow  therefrom,  into  the 
water  mains  or  pipes  thereunto  attached,  but  such  re- 
entry shall  not  discharge  the  payment  of  the  semi-annual 
rental  herein  mentioned. 

"Section  3.  That  certain  bonds,  executed  and  deliv- 
ered by  J.  J.  Hagerman  to  the  Town  of  Hagerman,  bind- 
ing the  said  J.  J.  Hagerman,  his  heirs,  executors  and  ad- 
ministrators, to  make  and  deliver  a  good  and  sufficient 
warranty  deed  for  said  described  lots  and  artesian  wells 
on  or  before  the  second  day  of  July,  1917,  is  hereby  ap- 
proved by  the  said  Town  of  Hagerman,  and  ordered  placed 
on  record- 

*' Passed  at  a  regular  meeting  of  the  Board  on  the  19th 
day  of  August,  1907." 

At  the  time  of  entering  into  the  contract,  the  flow  of 
water  from  the  wells  was  considered  sufficient  to  supply 
the  town  with  water  for  domestic  and  irrigation  purposes, 
as  set  out  in  the  ordinance.  Under  this  contract,  which  the 
parties  termed  a  "lease/'  the  town  took  possession  of  the 
artesian  wells,  has  since  remained  in  possession  and  for 
a  time  after  taking  possession  supplied  water  to  the  in- 
habitants of  the  town  and  collected  a  small  amount  in 
water  rentals  for  the  water  so  supplied.  Subsequently,  the 
wells  were  allowed  to  deteriorate  bv  reason  of  lack  of  re- 
pair  and  the  supply  of  water  decreased.  The  town,  al- 
though it  collected  some  water  rentals,  wholly  failed  to 
pay  any  of  the  semi-annual  installments  of  $4.)0,  provided 
to  be  paid  by  the  contract,  and  being  in  arrears  December 
19,  1912,  in  the  sum  of  $2,250,  the  plaintiffs  brought  suit 
for  that  amount.  The  complaint  was  framed  in  two 
counts,  the  first  on  the  contract,  and  the  second  on  a 
quantum  meruit.  The  court  below  instructed  the  jury  to 
find  for  the  defendant  town,  and  held  that  the  contract 
and  ordinance  was  void  and  that  the  governing  body  of 
the  Town  of  Hao^erman  exceeded  its  lawful  authoritv  when 
it  passed  the  ordinance.     Various  defenses  were  set  up 
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as  to  irregularities  in  the  passage  of  the  ordinance  by  the 
Board  of  Trustees,  i.  e.  failure  to  conform  to  certain 
rules  of  parliamentary  procedure,  lack  of  necessary  ma- 
jority, and  failure  to  submit  the  ordinance  to  a  voto  of 
the  people  of  the  town.  It  is  only  necessary  to  consider 
this  last  ground. 

The  main  and  only  question  in  this  case  is  whether, 
under  the  laws  of  Xew  Mexico,  as  thev  existed  at  the 
time  of  the  passage  of  this  ordinance,  the  town  of  Hager- 
man had  authority  to  make  a  contract  of  this  character 
in  the  manner  in  which  it  did,  so  as  to  constitute  a  legal 
and  enforcible  obligation  upon  the  town.  It  is  conceded 
that  no  election  of  the  qualified  voters  of  the  town  of 
Hagerman  was  ever  held  for  the  purpose  of  ratifying  or 
approving  the  passage  of  the  ordinance.  Sub-section  6  of 
Section  2402  of  the  Compiled  Laws  of  New  Mexico 
(1897),  authorizes  city  councils  and  boards  of  trustees  to 
contract  an  indebtedness  on  behalf  of  a  city  and  upon  its 
credit,  by  borrowing  money  or  issuing  bonds  of  the  city 
or  town,  for  the  purpose  of  the  "purchase  or  construction 
of  water  works  for  fire  and  domestic  purposes;  (and) 
for  the  purpose  of  the  construction  or  purchase  of  a  canal 
or  canals  or  some  suitable  system  of  supplying  water  for 
irrigation  in  the  city  or  town,"  and,  after  providing  and 
placing  a  limit  upon  the  total  amount  of  such  indebted- 
ness, further  provides,  in  substance,  that  no  such  debt 
shall  be  created  without  submission  to  vote  at  a  general 
election,  except  when  the  debt  be  created  for  supplying 
the  city  with  water.  The  appellants  contend  that  the  con- 
tract or  ordinance  in  question  is  a  "supplying  the  city 
with  water"  or  providing  a  water  supply,  and  not  the 
purchase  or  construction  of  water  works  for  fire  and  do- 
mestic purposes  within  the  meaning  of  the  statute,  and 
that  no  vote  at  a  general  election  was  necessary  to  the 
validity  of  the  ordinance  or  contract.  The  appellee,  on 
the  other  hand,  contends  that  a  judgment  if  rendered  in 
appellants'  favor  would  be  unavailing,  as  no  lawful 
means  for  its  satisfaction  could  be  adopted  by  the  town 
of  Hagerman,  and  no  appropriations  were  ever  made  by 
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the  Town  of  Hagernian  to  meet  the  indebtedness  created 
by  the  ordinance. 

"  Sub-section  72  of  Section  2402,  Compiled  Laws  (1897), 
provides  that  if  cities  or  towns  shall  contract  with  indi- 
viduals or  companies  for  a  supply  of  water  for  any  pur- 
pose, such  city  or  town  shall  levy  each  year  and  cause  to  be 
collected,  a  special  tax  sufficient  to  pay  off  such  water  rents 
agreed  to  be  paid  to  such  individuals  or  company,  pro- 
vided such  tax  shall  not  exceed  the  sum  of  two  mills  on 
the  dollar  for  any  one  year.  The  record  in  this  case  dis- 
•closes  that  the  assessed  valuation  of  taxable  property  of 
the  Town  of  Hagerman  was,  for  the  year  1907,  $86,250; 
for  1908,  $80,680;  for  1909,  $108,370,  and  for  the  year 
1910,  $91,810.  It  will  thus  be  seen  that  during  any  one 
of  these  vears  the  total  amount  of  taxes  that  would  have 
been  available  for  the  town  for  the  payment  of  water  rental 
under  the  contract  or  ordinance  at  the  rate  provided  by 
the  statute  just  quoted,  assuming  that  all  taxes  assessed 
had  been  promptly  paid  by  the  taxpayers,  was  the  sum 
of  $216.74:  and  this  was  the  highest  amount  in  any  of 
these  years,  viz:  the  year  1909,  when  the  taxable  valua- 
tion was  $108,370.  This  court  has  held  that  the  power 
to  make  the  contract  in  question,  assuming  that  it  had 
the  power,  did  not  carry  with  it  the  power  to  depart  from 
the  mode  prescribed  by  the  statute  for  raising  revenues 
with  which  to  pay  for  the  supply  of  water  contracted  to 
he  furnished.  Baton  Waterworks  Co.  vs.  Town  of  Raton, 
D  N.  M.  71.  While  the  court  in  the  Raton  Waterworks 
case  did  not  hold  the  contract  or  ordinance  void,  it  held 
that  the  town  was  only  obligated  to  exhaust  its  power  to 
-collect  a  tax  sufficient  within  the  statutorv  limitation  of 
a  levy  of  two  mills  upon  the  entire  taxable  property  within 

its  jurisdiction.  Assuming,  therefore,  that  the  contract 
1    ot-    ordinance    in    question    in    this    case    was    valid, 

the  plaintiffs  would  not  be  entitled  to  recover  judg- 
ment for  more  than  the  amount  of  taxes  collected  by 
the  Town  of  Hagerman  through  a  two-mill  tax 
levy  for  the  several  years  during  which  the  contract  was 
to    run.     As    Said    in    the    Raton    case,    supra:    ^The 
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statutes  are  a  public  notice  of  their  contents,  and 
a  complainant  contracting  presumably  with  a  knowledge 
that  defendant  was  limited,  by  the  statute  creating  it,  to 
a  two-mill  levy  for  the  discharge  of  its  obligation,  will 
not  be  heard  to  complain  that  the  trustees  of  defendant 
refused  to  transcend  that  power."    9  N.  M.,  page  90. 

We  come  now  to  a  construction  of  the  ordinance  or 
contract  itself.  While  the  parties  have  termed  the  con- 
tract or  ordinance  a  "lease,"  courts  in  construing  the  legal 
effect  of  instruments  will  look  to  the  whole  instrument 
and  the  purposes  to  be  accomplished  by  the  parties.  As 
said  by  the  Supreme  Court  of  the  United  States:  "What, 
then,  is  the  true  construction  of  the  contract?  The  an- 
swer to  this  question  is  not  to  be  found  in  any  name  which 
the  parties  may  have  given  to  the  instrument,  and  not 
alone  in  any  particular  provision  it  contains,  disconnected 
from  all  others,  but  in  the  ruling  intention  of  the  parties 
gathered  from  all  the  language  tliey  have  used.  It  is  the 
legal  effect  of  the  whole  which  is  to  be  sought  for.  The 
form  of  the  instrument  is  of  little  account."  Hervford 
vs.  Davis,  102  U.  S.  235.  In  construing  contracts,  the 
language  used  is  to  be  taken  in  reference  to  the  peculiar 
subject  matter  of  the  contract.  Richmond  Min.  Co.  vs. 
Eureka  Consol.  Min.  Co.,  103  U.  S.  839.  We  have  here 
a  contract  wherein  the  situation  of  the  parties  were  as 
foUow^s:  Hagerman  was  the  owner  of  two  town  lots  with 
two  artesian  wells  upon  them,  the  flow  from  which  wells 
was  sufficient  to  supply  the  Town  of  Hagerman  with  water 
for  domestic  and  irrigation  purposes,  and  he  was  willing 
to  turn  over  the  control  and  custody  of  these  wells  to  the 
town,  and  finally  deed  them  to  the  town,  for  a  considera- 
tion of  $9,000,  payable  in  semi-annual  installments  of 
$450,  extending  over  a  period  of  ten  years,  the  town  in 
the  meantime  paying  such  taxes  and  licenses  as  should  be 
levied  or  imposed  against  the  wells,  and  also  agreeing  to 
keep  them  in  repair.  To  secure  the  town  in  its  final  acqui- 
sition of  the  property  by  deed,  Hagerman  executed  a  l)ond 
binding  himself,  his  heirs,  executors  and  administrators, 
to  execute  a  warranty  deed  for  the  property.    The  town. 
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on  its  part,  declared  that  it  was  "necessary  for  th,e  welfare 
of  said  town  that  said  town  own  its  own  water  supply." 
The  first  recital  in  the  ordinance.  Section  1,  declares  that 
the  contract  or  ordinance  is  in  consideration  of  the  prem- 
ises, and  a  good  and  sufficient  warranty  deed  to  be  made 
for  a  consideration  of  one  dollar.  A  careful  reading  of 
the  preamble  of  the  ordinance,  and  the  ordinance  as  a 
whole,  discloses  that  it  was  the  purpose  of  the  town  to 
ultimately  acquire  the  full  title  to  the  lots  and  the  two 
artesian  wells  thereon,  as  a  permanent  source  of  water 
supply  for  the  town.  In  fact,  the  evidence  discloses  that 
it  was  first  proposed  to  pay  $5,000  or  $6,000  cash  for  the 
property.  Nothing  can  be  clearer  than  that  this  was  in 
legal  effect  a  purchase  by  the  town,  on  long-time  pay- 
ments, of  the  property  in  question,  as  a  source  of  water 
supply  for  the  town,  to  be  operated  and  owned  by  the 
town.  In  the  event  of  default  in  the  semi-annual  pay- 
ments, it  is  true,  Hagerman  was  authorized  to  enter  and 
take  possession  of  the  property,  but  no  provision  is  made 
for  the  forfeiture  of  the  interest  of  the  town  in  the  prop- 
erty or  the  contract,  but  on  the  contrary  the  payment  of 
rentals  were  to  continue.  While  the  parties  have  seen  fit 
to  term  this  a  "lease,"  and  refer  to  it  as  such  in  the  plead- 
ings, so-called  lease  contracts  have  been  before  the  courts 
many  times,  and  upon  inspection  by  the  courts,  if  held  to 
constitute  conditional  sales,  are  so  declared,  regardless  of 
the  terms  used  by  the  parties.  Ilervford  vs.  Davis,  102 
U.  S.  244,  2G  L."  Ed.  162 ;  Singer  Mfg.  Co.  vs.  Cole,  4 
Lea.  439;  Cowan  vs.  Singer  Mfg.  Co.,  92  Tenn.  376: 
Arbuckle  vs.  Kirkpatrick,  98  Tenn.  221,  36  L.  R.  A.  285. 
AYe  think  the  true  legal  construction  of  this  contract  con- 
stitutes it  a  sale  of  the  property,  to  be  paid  for  by  the 
town  in  installments  extending  over  a  period  of  ten  years, 
and  that  this  was  the  intention  of  the  parties  at  the  time 
of  entering  into  it.  An  examination  of  the  first  provisions 
of  Sub-section  6  of  Section  2402.  will  show  that  cities 
or  towns  are  authorized  to  contract  indebtedness,  by  bor- 
rowing: money  or  issuing  bonds  of  the  cities  or  towns, 
for  the  purpose  of  erecting  public  Iniildings,  constnicting 


JANUARY  TERM,  A.  D.  1914  127 

Hagerman  v.  Town  of  Hagerman,  19  N.  M.  118. 

sewers,  purchase  or  construction  of  water  works  for  fire 
or  domestic  purposes,  construction  or  purchase  of  a  canal 
or  canals  or  some  suitable  system  for  supplying  water  for 
irrigation,  construction  or  purchase  of  gas  works  or  pur- 
chasing illuminating  gas,  and  the  supplying  of  a  tem- 
porary deficiency  in  the  revenue  for  defraying  the  current 
expenses  of  the  city  or  town.  Sub-section  68  of  Section 
2402  grants  power  to  cities  and  towns  to  "erect  water 
•works  or  gas  works,  or  authorize  the  erection  of  the  same 
by  others;  but  no  such  works  shall  be  erected  or  author- 
ized until  a  majority  of  the  voters  of  the  city  or  town, 
voting  on  the  question  at  a  general  or  special  election  by 
vote  approve  the  same."  In  contracting  an  indebtedness 
for  any  and  all  of  these  purposes,  or  the  erection  of  gas 
or  water  works,  the  question  of  incurring  the  indebted- 
ness, or  the  erection  of  gas  and  water  works,  must  be  first 
submitted  to  a  vote  of  the  qualified  electors,  except  in  con- 
tracting an  indebtedness  for  the  "supplying  the  city  or 
town  with  water."  Supplying  in  the  sense  of  this  excep- 
tion of  the  statute,  in  view  of  its  other  provisions,  does 
not  mean  the  ultimate  acquirement  of  the  works  or  facil- 
ities through  which  the  water  is  supplied.  It  can  mean 
only  the  securing  of  the  supply  of  the  water  itself  to  the 
town  and  its  inhabitants  through  the  usual  facilities  of 
water  supply  systems.  It  was  evidently  the  intent  of  the 
legislature  to  require  tTie  approval  vote  of  the  people  to 
the  purchase  of  a  water  supply  system  for  the  city  or 
town,  or  the  erection  of  any  such  system,  and  the  only 
exception  is  the  entering  into  of  contracts  for  the  supply- 
ing of  water  through  the  mains,  pipes  or  hydrants,  or 
otherwise,  of  .a  water  system  already  in  operation,  at  a 
fixed  rental  not  exceeding  two  mills  on  the  dollar  of  tax- 
able property,  in  accordance  with  sub-section  72,  supra. 
We  hold,  therefore,  that  the  contract  or  ordinance  in 
question  in  this  case  is  the  purchase  of  water  works  for 
domestic  purposes  within  the  provisions  of  Sub-section  6 

of  Section  2402  of  the  Compiled  Laws  of  Xew  Mexico 
2    (1897),  and  a  vote  approving  the  same,  at  a  general 

election,  was  necessarv  to  its  validitv  before  the  same 
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could  become  a  binding  and  enforcible  obligation  in  a 
court  of  law  against  the  Town  of  Hagerman.  We  may 
add  further,  that  the  amount  of  indebtedness  contracted 
to  be  paid  by.  this  ordinance  was  in  excess  of  five  per 
centum  of  the  total  assessed  valuation  of  the  taxable  prop- 
erty in  the  Town  of  Hagerman,  and  contrary  to  the  ex- 
press provisions  of  this  same  sub-section,  supra. 

Appellants  contend  that  although  there  may  have  been 
some  irregularities  in  the  entering  into  the  contract,  the* 
town  having  received  value  to  the  full  amount  alleged  to 
be  due  in  the  complaint,  the  to\^Ti  is  now  estopped  to  deny 
the  validity  of  the  contract  and  plaintiffs  are  entitled  to 
recover  upon  their  quantum  meruit  count  in  their  com- 
plaint. This  Supreme  Court,  in  the  Eaton  Watenvorks 
ease,  9  N.  M.  90,  has  held  that  the  statutes  are  a  public 
notice  of  their  contents,  and  in  contracts  such  as  the  one 
in  question  in  this  case,  the  statutes  are  a  part  of  the  con- 
tract. This  principle  is  supported  by  abundant  authority. 
It  is  also  a  fundamental  principle  in  the  law  of  municipal 
corporations,  that  one  dealing  with  them  is  bound  to  look 
to  the  law  from  which  it  derives  its  powers.  It  can  only 
exercise  those  powers  expressly  granted  in  its  organic  act 
and  such  other  acts  passed  from  time  to  time  granting  it 
powers,  or  those  powers  necessarily  or  fairly  implied  in 
or  incident  to  those  so  expressly  ff  ran  ted,  or  essential  to 
the  declared  objects  and  purposes  of  the  corporation,  and 
indispensably  necessary  to  its  objects  and  purposes.  Here 
we  have  an  express  mode  provided  by  statute  for  the  en- 
tering into  contracts  of  the  nature  we  hold  this  to  be,  i.  e., 
an  approval  by  the  vote  of  the  people  of  the  town,  and  a 
further  statutory  limitation  upon  the  amount  of  indebt- 
edness to  be  contracted.  Without  such  vote  and  approval, 
the  contract  or  ordinance  is  a  nullitv.  The  rule  is  well 
settled,  that  where  one  enters  with  a  municipal  corpora- 
tion into  a  contract,  which  is  void  because  opposed  to  the 

constitution  and  laws  of  the  state,  and  contrarv  to  its 
3    settled  public  policy,  complete  performance    op    such 

contract  on  the  part  of  such  person  will  not  prevent 
the  municipal  corporation  from  pleading  its  want  of  pow- 
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ers  or  the  illigality  of  the  contract.  Dawson  vs.  Dawson 
Waterworks  Co.,  106  Ga.  696,  32  S.  E.  907;  McAleer  vs. 
Angell,  19  E.  I.  688,  36  Atl.  Rep.  588.  See  also  note 
with  eases  cited  in  137  Am.  St.  Rep.  at  pages  375  and 
376.  To  hold  in  this  case  that,  regardless  of  the  contract, 
the  Town  of  Hagerman  should  be  compelled  to  pay  the 
water  rentals  provided  to  be  paid  by  this  ordinance,  even 
though  the  sum  of  $900  per  year  was  a  reasonable  rental 
for  the  artesian  wells  in  question,  is  to  set  aside  the  statu- 
tory limitations  upon  the  power  of  our  municipalities.  The 
legislature  has  seen  fit  to  place  upon  the  exercise  of  the 
municipal  functions  by  town  boards  of  trustees  certain 
restrictions.  Certain  formalities  must  be  observed  in  the 
entering  into  of  certain  classes  of  contracts,  among  others 
the  one  in  question,  and  in  addition  to  this  a  limitation 
is  imposed  upon  the  amount  of  indebtedness  contracted. 
These  restrictions  are  for  the  security  and  to  safeguard 
the  rights  of  the  taxpayers.  To  arbitrarily  set  these  aside 
and  hold  that  regardless  of  the  plain  requirements  of  the 
statutes,  where  a  town  has  received  the  benefits  of  a  con- 
tract which  it  has  no  power  to  make,  a  party  would  .be 
entitled  to  recover  upon  his  quantum  meruit,  is  to  open 
the  door  to  any  course  of  dealing  with  the  members  of  a 
town  board  which  they  may  for  the  time  being  see  fit  to 
pursue.  This  we  think  is  not  the  law  in  cases  where  a 
recovery  is  sought,  based  upon  acts  of  the  governing 
boards  of  municipalities  not  within  their  powers  and  re- 
quired to  be  exercised  by  certain  statutory  requirements 
and  under  certain  statutory  limitations.  If  the  principle 
contended  for  by  appellants  can  be  invoked,  then  there 
is  no  necessity  for  statutory  limitations  upon  the  powers 
of  such  boards,  and  no  legal  effect  to  any  such  statutes. 
We  see  no  error  in  the  judgment  of  the  lower  court 
and  the  same  will  accordingly  be  affirmed,  and  it  is  so 
4»rdeTed. 


130  SUPREME  COURT  OP  NEW  MEXICO 

Orosco  V.  Gonzalee,  19  N.  M.  130 
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CELESTINO  OEOSCO  ET  AL,  Appellees,  vs.  URSULO 
GONZALES,  Appellant. 

SYLLABUS   (BY  THE  COURT) 

1.  Sec.  63,  Chap.  49,  S.  L.  1907,  construed.  Held:  That 
notice  of  the  appeal  therein  provided  for  is  served  upon  the 
state  engineer,  within  the  meaning  of  the  first  clause  of  the 
proviso,  when  it  is  delivered  to  such  official  and  filed  in  his 
office,  and,  that  the  second  clause  of  said  proviso,  which 
provides  for  the  manner  of  service  of  notice  of  appeal,  ap- 
plies only  to  the  service  upon  the  parties  in  interest. 

P.  134 

2.  A  return  to  a  summons  by  the  sheriff^  that  he  has 
served  the  party  therein  named  personally  therewith,  is  suf- 
ficient, without  stating  the  county, wherein  such  service  was 
made,. as  it  will  be  presumed  that  the  service  was  made  in 
the  proper  county,  in  the  absence  of  a  showing  to  the  con- 
trary. 

P.  135 

3.  Notice  of  the  filing  of  a  petition  for  removal  of  an 
appeal  pending  before  the  board  of  water  commissioners,  to 
the  district  court,  upon  failure  of  said  board  to  meet  and 
act  upon  such  appeal  within  ninety  days,  and  an  application 
for  a  writ  of  certiorari,  under  the  provisions  of  Sec.  65, 
Chap.  49,  S.  L.  1907,  need  not  be  served  upon  the  interested 
parties  prior  to  the  issuance  of  said  writ  by  the  district  court. 
It  is  only  essential  that  it  should  be  so  served  twenty  days 
before  such  parties  are  required  to  plead,  answer  or  pro- 
ceed to  a  hearing  on  the  merits,  where  service  is  made  in 
the  county  In  which  the  cause  is  pending. 

P.  137 

Appeal  from  District  Court,  Sierra  County.  Merritt 
C.  Mechem,  Presiding  Judge.   AflBrmed. 


JANUARY  TERM,  A.  D.  1914  131 

OroBco  v.  Gtoniales,  19  N.  M.  130 

H.  A.  WoLFOBD,  for  Appellaat. 

Court  erred  in  overruling  defendant's  motion  to  dismiss 
writ  of  certiorari.  Sees.  63,  64,  65,  Chap.  49,  Sess.  Laws 
1907. 

Court  err^d  in  holding  that  decision  of  State  Engineer 
was  not  final  in  this  case.  Vol.  2,  Enc.  PL  &  Pr.,  p. 
16;  Vol.  2  Cyc,  p.  868. 

Edwabd  D.  Tittmann,  Hillsboro,  X.  M.,  for  Appellees. 

Appellant  bound  by  grounds  of  motion.  Vol.  2,  Cyc. 
666,  VII ;  78  N.  W.  847. 

Rule  of  testing  writ  of  notice.  Elliott  on  Appl.  Proc, 
Sees.  170-171;  14  U.  S.  436;  14  X.  M.  20. 

Boards  and  officers  cannot  capriciously  or  arbitrarily  act 
and  such  action  is  subject  to  review.  A.  &  E.  Enc.  L., 
Vol.  27,  711;  147  N.  Y.  334. 

« 

OPINION. 

ROBERTS,  C.  J.— On  the  4th  day  of  May,  1911,  the 
appellees  filed  an  application  with  the  territorial  engineer 
for  a  permit  to  appropriate  a  stated  amount  of  thu  waters 
of  the  Bio  Seco,  for  the  irrigation  of  certain  described 
real  estate  in  Sierra  County,  New  Mexico.  The  appellant. 
Gonzales,  filed  a  protest  against  the  approval  of  said  ap- 
plication, upon  which  a  hearing  was  had,  which  resuUed 
in  the  entry  of  the  following  order  by  the  engineer,  March 
26,  1912: 

"This  application  is  approved  provided  one-third  of  the 
water  be  allotted  to  C.  C.  Crews  and  that  the  other  two- 
thirds  be  equally  divided  between  Gonzales,  Orosco,  Telles ; 
provided  also  this  application  shall  not  be  exercised  to 
the  detriment  of  any  one  having  prior  valid  rights  to  the 
water  herein  described  or  of  this  stream  system." 

On  April  6th,  1912,  eleven  days  after  the  entry  of  said 
order,  Orosco  and  Telles,  by  their  attorney,  Edward  D. 
Tittmann,  filed  in  the  office  of  the  state  engineer  a  notice 
of  appeal  from  the  decision  of  the  state  engineer,  in  so 
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far  as  the  order  entered,  awarded  water  rights  to  Gon- 
zales, and  which  notice  was  marked,  ^Tiled  April  6,  1912. 
Office  of  State  Engineer/'  '  Notice  of  said  appeal  was  also 
served  upon  Gonzales,  by  the  sheriff  of  Sierra  county,  on 
the  8th  day  of  April,  as  shown  by  the  return  of  the  sheriff 
indorsed  on  the  back  of  said  notice.  The  transcript  was 
prepared,  as  required  by  law,  and  filed  with  the  board  of 
water  commissioners.  On  the  29th  day  of  April,  1912, 
Gonzales  filed  with  the  board  written  objections  to  its  con- 
sidering said  appeal,  because  of  alleged  want  of  jurisdic- 
tion. No  action  was  taken  by  the  board  within  ninety 
days,  at  the  expiration  of  which  time  the  cause  was  re- 
moved to  the  district  court  by  appellees,  by  writ  of  cer- 
tiorari, as  provided  by  Sec.  65,  Chap.  49,  S.  L.  1907.  In 
the  district  court  appellant  appeared  specially  and  filed 
a  motion  to  dismiss  the  writ  of  certiorari,  upon  the  fol- 
lowing grounds: 

"First — That  the  said  writ  was  issued  without  authority 
of  this  court  by  the  clerk,  wholly  upon  his  own  respon- 
sibility. 

"Second — Because  the  decision  sought  to  be  reviewed*  by 
this  court  had  become  final,  not  having  been  appealed 
from,  in  the  manner  pointed  out  for  appeals  from  the 
State  Engineer  to  the  Board  of  Water  Commissioners. 

"Third — Because  there  never  was  anything  before  the 
said  board  for  them  to  act  upon. 

"Fourth — Because  the  writ  can  issue,  notice  of  the  filing 
of  a  petition  and  the  application  for  the  said  writ  shall 
be  served  upon  all  parties  interested  in  the  manner  herein 
provided  for  service  of  notice  of  appeals  to  said  board 
and  that  must  be  done  either  as  a  summons  is  served  or 
by  publication.  And  that  in  this  case  the  writ  was  issued 
long  before  any  notice  was  attempted  to  be  served." 

The  court  overruled  the  motion,  and  appellant  declined 
to  plead  further,  or  to  appear  generally.  Thereupon  the 
court  heard  the  evidence  on  behalf  of  appellees ;  and,  upon 
the  record  certified  bv  the  board  of  water  commissioners^ 
and  such  evidence,  judgment  was  rendered  in  favor  of  the 
appellees,  and  appellant  was  denied  the  right  to  the  ^i^ 
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of  any  of  the  water  applied  for  by  appellants.  From  this 
judgment  appellant  prosecutes  this  appeal^  and  by  his  as- 
signment of  errors  he  seeks  to  have  reviewed  the  action 
of  the  trial  court  in  overruling  his  motion  to  dismiss  the 
writ  of  certiorari. 

The  questions  presented  will  be  discussed  in  their  log- 
ical order^  and  not  as  set  forth  in  the  above  motion. 

1.  The  first  proposition  involves  a  construction  of  a 
portion  of  Sec.  63,  Chap.  49,  S.  L.  1907,  which  reads  as 
follows : 

"Any  applicant  or  other  party  dissatisfied  with  any  de- 
cision, act  or  refusal  to  act  of  the  territorial  engineer,  may 
take  an  appeal  to  said  board;  provided,  notice  of  such  ap- 
peal shall  be  served  upon  the  territorial  engineer  and  all 
parties  interested  within  thirty  days  after  notice  of  such 
decision,  act  or  refusal  to  act,  and  unless  such  appeal  is 
taken  within  said  time,  the  action  of  the  territorial  engi- 
neer shall  be  final  and  conclusive.  Notice  of  such  appeal 
may  be  served  in  the  same  manner  as  summons  in  actions 
brought  before  the  district  courts  of  the  Territory,  or  by 
publication  in  some  newspaper  printed  in  the  county  or 
water  district  wherein  the  work  or  point  of  desired  appro- 
priation in  question  is  situated,  once  a  week  for  four  con- 
secutive weeks,  the  last  publication  to  be  at  least  twenty 
days  prior  to  the  date  when  such  appeal  may  be  heard." 

The  notice  of  appeal  was  not  served  upon  the  state 
engineer,  by  the  sheriff,  or  by  publication,  but  was  filed  in 
his  office  within  thirty  days  after  his  decision  iji  the  mat- 
ter. The  failure  to  so  serve  the  notice,  appellant  contends, 
invalidated  the  appeal,  and  neither  the  board  of  water 
commissioners  or  the  district  court  had  any  jurisdiction 
in  the  premises.  This  contention  is  upon  the  assumption 
that  the  last  clause  of  the  proviso  above  quoted,  which  pro- 
vides for  the  manner  of  service,  applies  to  the  service 
upon  the  state  engineer.  But  in  this  appellant  is  in  error. 
The  state  engineer  is  supposed  to  be  impartial  in  all  ques- 
tions which  come  before  him  for  determination,  having 
no  interest  whatever  in  the  matter,  and  hence  is  not  an 
arl  verse  party,  upon  whom  formal  service  of  process  would 
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be  required,  as  in  civil  cases,  under  our  statute.  The  pur- 
pose of  the  notice  to  the  engineer  is  to  advise  him 
1  that  an  appeal  has  been  taken,  so  that  he  can  transmit 
or  produce  before  said  board  the  papers,  maps,  etc., 
as  required  by  Sec.  64.  The  first  portion  of  the  proviso 
requires  that  this  notice  shall  be  served  upon  the  engineer, 
but  the  manner  and  method  of  serving  the  same  is  not 
specified.  The  engineer  is  required  to  keep  a  record  of  all 
proceedings  in  his  office,  in  any  matter  there  depending, 
and  upon  appeal  he  transmits  the  required  papers,  or  cer- 
tified copies  thereof  to  the  board  of  water  commissioners. 
The  record  necessarily  would  be  required  to  show  that 
notice  of  the  appeal  had  been  filed  with  the  engineer. 
Having  been  so  filed,  it  becomes  a  part  of  the  record  in 
the  case,  and  the  delivery  of  the  notice  to  the  engineer 
is  "service"  within  the  meaning  of  the  statute. 

In  the  case  of  Jarvis  vs.  County  of  Chase,  64  Neb.  74, 
the  court  had  before  it  a  somewhat  similar  question.  There 
the  statute  required  a  written  notice  of  appeal  to  be  served 
upon  the  county  clerk  within  twenty  days  from  the  date 
of  a  decision  by  the  board  of  county  commissioners,  where- 
upon the  clerk  was  required  to  make  out  and  certify  a 
transcript  of  the  proceedings,  etc.  As  in  this  case,  the 
notice  was  filed  with  the  clerk,  and  included  in  the  tran- 
script. The  question  was  raised  in  the  district  court,  by 
a  plea  to  the  jurisdiction,  which  was  sustained.  On  appeal 
the  supreme  court  says: 

"Rigid  interpretation  and  judicial  refinement  were  car- 
ried too  far  when  the  court  held  that  the  countv  clerk 
could  receive,  file  and  copy  the  notice,  without  being 
served  with  it.  Delivery  was  service,  and  the  fact  of  de- 
livery is  a  necessary  inference  from  the  recitals  of  the 
transcript." 

It  is,  we  think,  apparent  that  the  last  clause  of  the  pro- 
viso is  intended  only  to  prescribe  the  manner  of  service 
upon  the  adverse  party.  It  certainly  would  be  absurd  to 
require,  or  authorize  publication  of  a  notice,  in  order  ta 
obtain  service  upon  the  state  engineer  of  a  notice  of  ap- 
peal from  his  decision. 
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The  notice  of  the  appeal  was  served  upon  appellant  by 
the  sheriff  of  Sierra  county,  of  which  county  he  was 
2  a  resident  at  the  time  of  service,  but  he  contends  that 
the  return  does  not  show  that  he  was  served  within 
said  county  and  that  it  was  essential  that  the  return 
should  so  show.  In  this  he  is  in  error.  A  return  to  a 
summons  by  the  sheriff,  that  he  has  served  the  party 
therein  named  personally  therewith  is  suflScient,  without 
stating  the  county  wherein  such  service  was  made,  as  it 
will  be  presumed  that  the  service  was  made  in  the  proper 
county,  in  the  absence  of  a  showing  to  the  contrary. 
Knowles  vs.  The  Gaslight  and  Coke  Co.,  19  Wall.  58. 

The  first  ground  of  appellant's  motion,  viz:  '^That  the 
said  writ  was  issued  without  authority  of  this  -court  by 
the  clerk,  wholly  upon  his  own  responsibility,"  was  dis- 
posed of  by  the  district  court,  by  the  entry  of  a  nunc  pro 
tunc  order,  directing  the  issuance  of  the  writ  of  certio- 
rari. 

The  only  remaining  question  is  whether  notice  of  the 
filing  of  the  petition  for  removal  to  the  district  court  must 
be  served  upon  the  adverse  party,  prior  to  the  issuance  by 
the  court  of  the  writ  of  certiorari.  The  board  of  water 
commissioners  took  no  action  whatever  in  the  matter,  upon 
the  appeal  to  it,  and,  upon  the  expiration  of  ninety 
days  from  the  time  of  filing  notice  with  the  board  of  the 
said  appeal,  appellees  filed  a  petition  in  the  district  court 
of  Sierra  county  to  remove  the  cause  to  said  court,  as 
authorized  by  Sec.  65,  Chap.  49,  S.  L.  1907.  -The  court 
directed  the  issuance  of  a  writ  of  certiorari  to  said  board, 
commanding  it  to  certify  to  the  court  the  record  of  all 
proceedings  had,  and  evidence  taken  in  said  cause.  This 
writ  was  served  upon  the  clerk  of  said  board,  together 
with  a  notice  of  the  filing  such  petition,  and  the  attorney 
for  appellant  acknowledged  service  of  the  same  for  his 
client.  The  statute  which  authorizes  the  removal  of  the 
case  to  the  district  court,  and  provides  for  the  notice,  reads 
as  follows: 

**The  decision  of  said  board,  upon  any  such  appeal, 
shall  be  filed  in  the  office  of  the  territorial  engineer,  who 
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shall  thereafter  act  in  accordance  with  such  decision.  The 
decision  of  said  board  shall  be  finals  subject  to  appeal  to 
the  district  court  of  the  district  wherein  such  work,  or 
point  of  desired  appropriation,  is  situated,  to  be  taken 
within  sixty  days  from  the  date  of  such  decision,  upon 
notice  served  in  the  maimer  and  within  the  time  in  this 
act  provided  for  service  of  notice  of  appeal  from  the  de- 
cisions or  acts  of  the  territorial  engineer,  and  upon  filing 
a  cost  bond  in  such  sum  as  the  board  may  fix,  with  two  or 
more  sureties  to  be  approved  by  the  clerk  of  said  board. 
If  for  any  good  reason  said  board  should  fail  to  meet  and 
act  upon  any  such  appeal  within  ninety  days  after  the 
filing  of  notice  thereof  with  the  clerk  of  said  board,  the 
case  maytbe  taken  before  the  district  court  of  the  district 
wherein  the  work  done  or  point  of  desired  appropriation 
in  controversy  is  situated  upon  petition  and  by  writ  of 
certiorari  directed  to  the  said  board  and  served  upon  the 
clerk  thereof;  provided,  that  notice  of  the  filing  of  such 
petition  and  the  application  for  said  writ  shall  be  served 
upon  all  parties  interested  in  the  manner  herein  provided 
for  service  of  notice  of  appeals  to  said  board/'  Sec.  65, 
Chap.  49,  S.  L.  1907. 

From  a  reading  of  the  statute  it  will  l)e  seen  that  the 
writ  is  issued,  as  a  matter  of  course,  by  the  district  court, 
upon  application  and  the  requisite  showing.  Xotice  ,is  not 
required  for  the  purpose  of  enabling  the  adverse  party  to 
litigate  the  question  of  whether  the  writ  shall  issue,  but 
for  the  purpose  of  giving  him  notice  to  appear  at  the  hear- 
ing on  the  merits.  It  is  true  the  proviso  to  the  statute 
providing  for  notice  is  somewhat  ambiguous  and  con- 
fusing, because  it  says  "that  notice  of  the  filing  of  such 
petition  and  the  application  for  said  writ  shall  be  served 
upon  all  parties  interested  in  the  manner  herein  provided 
for  service  of  notice  of  appeals  to  said  board,"  and  seem- 
ingly implies  that  notice  shall  be  served  before  the  writ 
is  issued.  But  when  the  object  of  the  notice  is  given  con- 
sideration, together  with  the  other  provisions  of  the  stat- 
ute, it  is  evident,  we  think,  that  the  legislature  intended 
only  to  provide  notice  to  the  interested  parties  that  the 
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cause  had  been  removed  to  the  district  court,  and,  that  it 
would  there  be  heard  on  its  merits,  so  that  they  might, 
in  that  forum,  defend  their  rights.  This  being  true, 
3  we  are  of  the  opinion,  that  it  was  not  necessary  that 
appellant  should  have  been  served  with  notice  prior 
to  the  issuance  of  the  writ  of  certiorari,  and  that  the  re- 
quirements of  the  statute  were  satisfied  when  he  was  so 
served  twenty  days  before  he  was  called  upon  to  plead, 
answer  or  proceed  to  a  hearing  on  the  merits,  he  having 
been  served  in  the  county  in  which  the  cause  was  pending. 

The  notice  of  filing  the  petition  and  application  for  the 
writ  of  certiorari,  and  the  writ,  were  served  upon  the 
clerk  of  the  board  of  water  commissioners  by  the  sheriflF, 
but  in  making  his  return  he  inadvertently  designated  the 
clerk  as  "secretary  of  the  board  of  water  commissioners,*' 
instead  of  clerk.  This  question  was  not  raised  in  the  dis- 
trict court  and  cannot  be  here  reviewed,  even  though 
worthy  of  consideration,  which  is  hardly  probable. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  will  be  aflBrmed,  and  it  is  so  ordered. 


(No.  1621,  June  6,  1914.) 

H.  M.   SMITH,  Appellee,  vs.   THE  DIRECTORS   OF 
THE  INSANE  ASYLUM  OF  NEW  MEXICO,  Ap- 

pellant. 

SYLLABUS  BY  THE  COURT. 
1.  Where  tlie  statute  creating  the  New  Mexico  Insane 
Asylum,  made  the  directors  of  said  institution  a  corporation, 
with  power  to  contract  and  be  contracted  with,  and  also 
provided  for  the  appointment  of  all  necessary  subordinate 
officers  and  employes,  and  gave  to  the  directors  the  power 
to  remove  any  officer  or  employe  of  said  asylum,  when  in 
their  judgment  it  was  to  the  best  interest  of  said  institution, 
such  provision  became  a  condition  in  and  a  part  of  the  con- 
tract for  the  employment  of  a  medical  superintendent  for  a 
specified  time;  and  hence,  such  board,  in  its  corporate  ca- 
pacity, was  not  liable  in  damages  for  a  breach  of  such  con- 
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tract,  where  it  discharged  such  superintendent  before  the 
expiration  of  his  contract,  under  such  power  so  given  by  the 
statute;  and  the  courts  cannot  review  the  judgment,  so  to 
be  exercised  by  said  board.       .  P.  147 

Appeal  from  District  Court,  San  Miguel  County.  David 
J.  Leahy,  Presiding  Judge.    Beversed  and  Remanded. 

John  D.  \V.  Veedbr  and  Elmek  E.  Veeder,  Las  Ve- 
gas, N.  M.,  for  Appellant. 

Proceeding  suit  against  State  of  New  Mexico.  Art.  14 
of  Const.,  Sec.  1. 

Useless  for  court  to  render  judgment  against  defend- 
ant. 34  S.  E.  Rep.  617;  52  Pac.  Rep.  921;  38  S.  E.  Rep. 
131. 

Statute  treats  appellant  as  individual.  Sec.  3615  C.  L. 
1897;  58  S.  E.  Rep.  752;  43  la.  140;  66  N.  W.  Rep.  234; 
45  N.  Y.  Supp.  887;  23  N.  E.  Rep.  752;  29  Pac.  Rep.  759. 

Action  for  damages  for  wrongful  discharge.  Sutherland 
on  Dam.,  Vol.  2,  p.  472;  7  Wis.  355;  61  Mo.  534;  95 
Fed.  296;  12  S.  W.  Rep.  975;  26  S.  W.  Rep.  1113;  24 
Ala.  194;  89  N.  Y.  527;  101  111.  App.  140;  62  N.  W.  Rep. 
120;  31  N.  Y.  Supp.  667;  34  Atl.  Rep.  4;  30  Atl.  Rep. 
1125;  64  Pac.  Rep.  135;  173  U.  S.  1;  31  N.  Y.  Supp.  667. 

Custom  of  courts.   61  Mo.  534. 

Right  of  Appellant  to  remove  appellee.  Sees.  3612,  3615^ 
3611,  3574,  C.  L.  1897;  Mechem  on  Public  Officers,  Sec. 
454;  Vol.  29  Cyc,  p.  408;  135  TJ.  S.  240;  182  U.  S.  419; 
13  Peeters  (U.  S.)  230  (261) ;  77  Pac.  Rep.  222;  58  N. 
W.  Rep.  1042 ;  21  Wis.  502 ;  32  Pa.  St.  Rep.  478 ;  51  111. 
110;  25  La.  Ann.  Rep.  119;  36  Pac.  Rep.  281;  59  Pac. 
Rep.  702:  81  Pac.  Rep.  674;  7  Cal.  97;  69  Tac.  Rep.  255; 
66  N.  W.  Rep.  234;  38  Pac.  Rep.  14;  34  Pac.  Rep.  981 ; 
92  X.  Y.  191 ;  45  K  Y.  Supp.  887 :  21  N.  E.  Rep.  949 ; 
50  N.  W.  Rep.  809 ;  14  Pla.  220 ;  58  S.  E.  Rep.  762 ;  4^ 
X.  J.  L.  344 ;  24  Tex.  253 ;  56  So.  Rep.  211 ;  35  S.  E. 
Rep.  6 ;  92  X.  E.  Rep.  486 ;  104  S.  W.  Rep.  766 ;  71  S.  E. 
Rep.  795 ;  56  Pac.  737. 
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Herbert  W.  Clark,  Charles  W.  6.  Ward  and  S.  B. 
Davis,  Jr.,  for  Appellee. 

Contractual  power.  91  Pac.  459;  97  Pac.  1003;  35 
Cal.  516;  138  Fed.  96;  110  Mo.  254;  68  Fed.  787;  85 
Fed.  27;  74  Conn.  257;  127  U.  S.  300;  31  N.  E.  827. 

Sule  that  public  employment,  held  at  pleasure  of  ap- 
pointing power,  may  be  terminated  at  any  time  has  no 
application  to  this  case.  135  U.  S.  240;  128  U.  S.  419; 
21  Wis.  502;  90  111.  186;  26  La.  Ann.  119;  36  Pac.  281; 
59  Pac.  702 ;  «6  N.  W.  234 ;  38  Pac.  14 ;  34  Pac.  98 ;  92 
N.  Y.  191;  50  N.  \V,  809;  11  So.  845;  14  Fla.  220;  58 
S.  E.  762;  46  X.  J.  L.  344;  24  Tex.  253. 

Fact  that  appointing  power  has  right  of  removal  does 
not  preclude  making  of  contract  of  employment,  and  the 
period  of  employment  may  exceed  term  of  office  of  ap- 
pointing body.  39  Atl.  335;  102  Minn.  142;  67  X.  Y. 
36 ;  196  Mass.  539 ;  37  Pac.  282 ;  29  X.  E.  385 ;  36  Mont. 
188;  40  Pac.  475;  147  Fed.  1;  21  Kan.  223;  77  Pac.  372; 
58  X.  W.  1042;  43  la.  140;  45  X.  Y.  Supp.  887;  15 
111.  110. 

Character  of  insane  asylum  as  state  institution  does 
not  prevent  bringing  this  action.  97  Ky.  458;  56  S.  W. 
525;  43  L.  B.  A.  703;  34  S.  E.  617;  38  S.  E.  131;  6 
Okla.  593. 

Court  did  not  err  in  striking  out  Paragraphs  1-6  of 
second  defense  in  appellant's  answer.    29  X.  E.  385. 

Court  did  not  err  in  allowing  damages  for  contract 
period,  extending  past  day  of  trial.  62  X.  W.  120;  178  F. 
S.  1:  173  U.  S.  1:  163  Mass.  95;  31  Vt.  582:  112  Mich. 
648;  55  L.  R.  A.  170;  163  Mass.  95.- 

STATEMENT  OF  PACTS. 

On  the  6th  day  of  September,  1910,  the  Board  of  Di- 
rectors of  the  Xew  Mexico  Insane  Asvlum  entered  into  a 
written  contract  with  the  appellee  herein,  by  the  terms 
of  which  said  appellee  was  employed  as  Medical  Superin- 
tendent of  said  Asvlum  for  the  term  of  five  vears,  at  a 
stated  compensation. 
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Pursuant  to  the  terms  of  the  contract,  Dr.  Smith  gave 
up  a  lucrative,  practice  in  East  Las  Vegas,  moved  to  the 
Asylum,  and  faithfully  performed  all  his  duties  under 
the  contract,  until  September  9,  1912,  when  the  appellant 
board  refused  to  allow  him  to  perform  them  further.  On 
the  3rd  day  of  the  same  month,  the  Board  of  Directors 
t)f  said  Institution  passed  the  following  resolution: 

'^Whereas,  In  the  judgment  of  the  Board  of  Directors 
of  the  Insane  Asylum  of  Las  Vegas,  New  Mexico,  it  is 
to  the  best  interest  of  said  institution  that  a  change  should 
be  made  in  the  position  of  physician  and  medical  super- 
intendent of  said  institution;  therefore,  be  it 

"Resolved,  By  the  board,  that  the  present  physician  and 
medical  superintendent,  H.  M.  Smith,  be  and  he  hereby 
is  removed  from  said  position  as  physician  and  medical 
superintendent  of  the  insane  asylum,  such  removal  to  take 
•effect  upon  the  adoption  of  the  resolution." 

On  the  same  date  and  at  the  same  meeting  the  presi- 
dent of  the  board  nominated  Dr.  William  Porter  MiUs,  of 
Las  Vegas,  for  the  position  pf  physician  and  medical 
superintendent  of  Baid  asylum,  which  said  nomination  was 
then  and  there  ratified  by  the  Board  of  Directors. 

Shortly  after  being  ousted  from  such  employment.  Dr. 
Smith  instituted  this  suit,  to  recover  damages,  for  breach 
of  said  contract  by  the  board.  The  appeUant  demurred 
to  the  complaint,  which  was  overruled  by  the  court ;  there- 
upon it  filed  an  answer  to  the  merits.  Thereupon  the 
case  was  tried  to  the  court  without  the  intervention  of  a 
jury  and  a  judgment  was  rendered  in  favor  of  the  ap- 
pellee in  the  sum  of  $970.00,  together  fith  costs  of  suit 
and  interest.  From  such  judgment  this  appeal  is  pros- 
ocuted. 

OPINION. 

ROBERTS,  C.  J.— The  New  Mfexico  Insane  Asylum  was 
created  by  the  act  appearing  as  Chapter  138  of  the  Laws 
of  1889,  compiled  as  Sections  3606,  et  seq.,  C.  L.  1897. 
Its  management  is  vested  in  a  board  consisting  of  five 
members  (Sec.  3608),  who  hold  office  for  a  period  of  five 
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years,  the  term  of  one  member  expiring  every  year  (Sees. 
3610,  3572.)  The  board  is  declared  to  "constitute  a  body 
corporate*'  with  the  right  of  "suing  and  being  sued," 
"contracting  and  being  contracted  with"  (Sec.  3610).  Sec. 
3611  provides  for  the  election  of  a  president  and  other 
oflBcers  of  said  board.  By  Sec.  3612  it  is  provided,  "He 
(the  president)  shall  also  generally  direct  the  affairs  of 
said  asylum,  nominate  and  by  and  with  the  advice  and 
consent  of  the  board  of  directors,  employ  all  physicians,, 
nurses,  guards  and  other  employes  deemed  necessary  by 
said  board  to  the  proper  management  of  said  asylum  or  as 
herein  provided,  and  in  a  like  manner  shall  determine 
the  amount  of  their  respective  salaries,  subject  to  the  pro- 
visions and  restrictions  of  this  act."  Section  3615  reads 
as  follows:  "The  Board  of  Directors  shall  have  power  ta 
remove  any  oflBcer  or  employe  of  said  insane  asylum  when 
in  their  judgment  it  is  to  the  best  interest  of  said  insti- 
tution." 

The  controlling  question  in  this  case  is  whether  the 
board  of  directors  of  the  insane  asylum,  by  entering  into 
a  written  contract  of  employment,  for  a  stated  time,  with 
appellee,  divested  itself  of  the  power  to  remove  him,  un- 
der Section  3615,  supra.  Appellant  contends  that  the 
board  was  without  the  power  or  authority  to  contract  with 
appellee,  and  that  employes  can  only  be  selected  in  the 
manner  prescribed  by  Section  3612.  As  we  view  the  case, 
however,  this  question  is  of  no  importance,  for,  if  we  con- 
cede the  power  in  the  board  to  contract  with  an  employe, 
for  his  services  for  a  definite  stated  time.  Section  3615, 
supra,  necessarily' enters  into  and  becomes  a  part  of  any 
such  contract. 

"The  law  is  to  be  deemed  a  part  of  every  contract ;  that 
is,  ordinarily,  the  law  as  it  exists  at  the  time  and  place 
of  the  making."   Bishop  on  Contracts,  Sec.  439. 

"And  that  all  the  laws  of  a  state  existing  at  the  time  a 
mortgage  or  any  other  contract  is  made,  which  affect  the 
rights  of  the  parties  to  the  contract,  enter  into  and  be- 
come a  part  of  it,  and  are  obligatory  on  all  courts  which 
afi?ume  to  give  remedy  on  such  contracts."   Brine  vs.  Ins. 
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Co.,  96  U.  S.  627.  See  also,  O'Kelly  vs.  Williams,  84  N. 
C.  281 ;  Banks  vs.  DeWitt,  42  Ohio  State  263 ;  Bogers  vs. 
Allen,  47  X.  H.  529 ;  Webster  and  Gage  vs.  Bees,  23  Iowa 
269;  Van  Sclioonhoven  vs.  Curley  et  al.,  86  N.  Y.  187; 
Ward  vs.  Board  of  Regents,  138  Fed.  372. 

In  the  case  of  Roberts,  adm'r,  vs.  Cooke  etc.,  28  Gratt 
207,  the  court  say: 


«ri 


The  laws  which  subsist  at  the  time  and  place  of  the 
making  of  a  contract,  and  where  it  is  to  be  performed, 
enter  into  aud  form  a  part  of  it,  as  if  they  were  expressly 
referred  to  or  incorporated  in  its  terms;  and  this  prin- 
ciple embraces  alike  those  which  affect  its  validity,  con- 
struction, discharge  and  enforcement."  The  legislature 
evidently  considered  that  it  was  desirable  and  advisable 
that  the  board  of  directors  of  the  insane  asylum  should 
have  the  power  to  discharge  any  employe  or  oflScer  when, 
in  the  judgment  of  said  board,  the  best  interests  of  said 
institution  so  required,  and  therefore  this  power  was  con- 
ferred upon  the  board  by  Section  3615,  supra,  and  can  be 
exercised  by  the  board  whether  the  employe,  or  officer,  is 
serving  under  a  simple  appointment,  under  Section  3612, 
or  under  a  contract,  executed  by  virtue  of  powers  con- 
ferred by  Section  3610,  if  it  be  conceded  that  this  power 
to. contract  extends  to  the  employment  of  officers  and  em- 
ployes. And  the  contract  may  be  thus  terminated  by  the 
board  without  incurring  liability  for  damage,  for,  when 
the  officer  or  employee  contracts  with  the  board  in  this 
regard,  he  does  so  in  view  of  the  section  of  the  statute 
which  gives  the  board  the  right  to  terminate  the  contract 
at  any  time,  when,  in  the  judgment  of  the  members  of 
the  board  the  best  interests  of  the  institution  so  require. 
And,  it  is  manifest,  that  the  courts  cannot  review  the  judg- 
ment, so  to  be  exercised  bv  such  board.  To  hold  other- 
wise,  would  mean  that  in  every  case  of  removal,  the  judg- 
ment of  a  court  of  competent  jurisdiction  would  be  in- 
voked, as  to  the  propriety  of  the  removal,  and  if  found 
to  be  without  just  cause,  the  state  institution  would  be 
mulcted  in  damages,  which  the  taxpayers  would  be  re- 
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quired  to  liquidate.  Such^  of  course^  was  never  the  in- 
tention of  the  legislature. 

In  this  ease,  from  the  record  now  before  us,  it  is  ap- 
parent that  Dr.  Smith  has  been  damaged  by  the  action 
of  the  board  in  removing  him.  When  he  entered  into  the 
contract  with  the  board,  which  was  evidently  made  in 
good  faith  by  all  the  parties  to  it,  and  for  the  best  inter- 
ests of  the  institution,  he  gave  up  a  practice  in  Las  V^as 
which  was  paying  him  more  than  five  thousand  dollars 
per  annum.  When  discharged  by  the  board,  of  course  it 
was  necessary  for  him  to  again  build  up  his  practice,  which 
requires  years.  That  he  was  a  faithful,  capable  and  effi- 
cient official  is  not  disputed,  and  it  is  probably  true  that 
his  removal  was  occasioned  solely  by  political  considera- 
tions, which  unfortunately  influence  the  judgment  and 
control  the  action  of  so  many  officials.  Xevertheless,  the 
legislature  has  placed  it  beyond  the  power  of  the  courts  to 
inquire  into  the  motives  which  prompted  the  removal,  and 
no  relief  can  be  awarded  the  appellee. 

It  is  undeniably  the  law,  that  a  party  may  waive  the 
advantage  of  a  statute  intended  for  his  sole  benefit,  but 
there  are  grave  reasons  why  a  law  enacted  from  public 
considerations  should  not  be  abrogated,  or  waived,  by 
mere  private  agreement. 

The  statute  here  under  consideration  is  of  this  char- 
acter. It  was  evidently  the  intention  of  the  legis- 
lature that  the  board  of  directors  should  at  all  times  have 
the  right  to  dispense  with  the  services  of  any  employe 
or  officer,  so  that  such  officers  and  employes  should  at  all 
times  be  in  harmony  and  cb-operate  with  the  board. 

The  same  provisions,  in  this  regard,  found  in  the  act 
creating  the  insane  asylum,  are  also  present  in  the  legis- 
lative enactments  creating  various  other  state  institu- 
tions. The  Board  of  Regents  of  the  University  of  New 
Mexico  is  made  a  corporation,  given  the  power  to  con- 
tract and  be  contracted  with,  to  sue  and  be  sued  (Sec. 
3573,  C.  L.  1897).  Section  3575  provides  for  the  appoint- 
ment of  professors,  tutors,  etc.,  in  almost  the  identical 
language  found  in  Section  3612,  supra,  while  a  similar 
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power  of  removal  (Sec.  3615)  is  found  in  Section  3578. 
The  same  is  true  of  the  New  Mexico  School  of  Mines^  Sec- 
tions 3594,  3596  and  3601,  C.  L.  1897,  and  the  Asylum 
for  the  Deaf  and  Dumb;  the  New  Mexico  Eeform  School, 
the  New  Mexico  Institute  for  the  Blind,  and  the  Miners' 
Hospital  of  New  Mexico  (Chap.  2,  S.  L.  1903.) 

If  we  should  give  the  construction  to  the  statute,  in 
this  case,  for  which  appellee  contends,  the  result  would 
be  that  boards  of  directors  of  the  various  institutions  above 
named,  would  have  the  power,  should  they  choose  to  exer- 
cise it,  of  contracting  with  favorite  employes  and  officers 
for  long  terms,  extending  beyond  the  terms  of  the  then 
members  of  the  boards,  which  their  successors  would  be 
powerless  to  abrogate,  without  incurring  liability  in  dam- 
ages for  breach  of  contract,  unless  they  were  able  to  es- 
tablish in  court  legal  grounds  for  discharging  such  offi- 
cers and  employes,  however  detrimental  to  the  interests 
of  such  institutions,  the  retention  of  such  officers  and  em- 
ployes might  be.  The  probable  result  would  be  that  offi- 
cers and  employes,  under  contract,  would  be  retained,  to 
the  detriment  of  the  institutions,  rather  than  incur  such 
liability,  or,  if  not,  then  such  institutions  would  be  sub- 
jected to  endless  litigation,  and  the  taxpayers  required  to 
respond  in  damages. 

"Statutes  will  be  construed  in  the  most  beneficial  way 
which  their  language  will  permit  to  prevent .  absurdity, 
hardship  or  injustice;  to  favor  public  convenience,  and  to 
oppose  all  prejudice  to  public  interests."  Lewis'  Suther- 
land Statutory  Construction  (2nd  Ed.),  Sec.  490.  Our 
construction  of  this  statute  is  in  harmonv  with  the  above 
rule. 

In  Wisconsin  the  Board  of  Eegents  of  the  Normal 
Schools  has  power  "to  remove  at  pleasure  any  principal, 
assistant  or  other  officer  or  person  from  any  office  or  em- 
ployment in  connection  with  any  such  school."  This 
statute  came  before  the  supreme  court  of  that  state  for 
construction  in  the  case  of  Gillan  vs.  Board  of  Regents 
of  Normal  Schools,  88  Wis.  7,  58  N.  W.  1042,  and  the 
court  sav: 
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"This  power  of  summary  removal  of  a  teacher,  vested 
in  the  board  by  the  statute,  is  a  discretionary  power,  and 
its  exercise  in  a  given  case  cannot  be  inquired  into,  or 
questioned  by  the  courts.'*  ***** 

"This  statute  that  gives  the  board  the  power  of  re- 
moval of  all  teachers  at  pleasure  becomes  a  part  of  every 
contract  the  board  makes  with  a  teacher  for  his  employ- 
ment in  the  normal  school.  ***** 

"The  Board  of  Regents  could  make  no  by-law  or  con- 
tract by  which  this  power  could  be  bargained  away,  lim- 
ited or  restricted." 

Appellee  argues  that  this  case  is  distinguishable  from 
the  present  case  in  that  it  does  not  appear  that  express 
power  to  contract  was  given  by  the  Wisconsin  statute  to 
the  board.  The  court,  however,  assumed  that  the  board 
had  the  power  to  contract  for  the  services  in  question,  and 
it  would  make  no  difference  whether  such  power  was  ex- 
pressly granted  or  only  impliedly  conferred.  The  court 
sav: 

*^The  statute  became  a  condition  of  his  contract  as  much 
as  if  it  was  written  in  it,  that  the  board  might  remove 
him  at  pleasure.  He  accepted  employment  with  knowl- 
edge of  the  law  on  this  condition  of  his  contract,  and 
he  has  no  reason  to  complain  of  it." 

This  case  is  cited  with  approval  by  the  Circuit  Court 
of  Appeals  in  the  case  of  Ward  vs.  Board  of  Regents  of 
Kansas  State  Agricultural  College,  138  Fed.  373,  70  C. 
C.  A.  512.  In  this  case  Ward  was  employed  by  the  board 
of  regents  as  a  professor  of  English  Language  and  Liter- 
ature for  a  period  of  almost  two  and  one-half  years,  by  a 
written  contract.  A  change  in  the  personnel  of  the  board 
occurred  within  a  few  days  after  the  coji tract  was  exe- 
cuted, and  the  new  board  removed  him  from  office  and 
cancelled  the  contract.  The  statute  creating  the  institu- 
tion made  the  board  a  corporation,  and  gave  it  the  power 
to  contract  and  be  contracted  with,  sue  and  be  sued.  It 
also  provided  that  the  board  should  have  the  power  to 
elect  a  president,  to  fix,  increase,  and  diminish  the  regu- 
lar number  of  professors  and  teachers;  and  to   appoint 
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the  same  and  determine  the  amount  of  their  salaries.  The 
board  was  further  given  the  power  to  remove  the  president 
and  any  professor  or  teacher  whenever  the  interests  of  the 
college  should  require.  The  statute  being  very  similar 
to  our  statute  creating  the  New  Mexico  Insane  Asylum 
and  prescribing  the  power  and  duties  of  the  Board  of 
Directors. 

Ward  brought  suit  to  recover  the  amount  of  his  salary 
for  the  unexpired  term  of  the  contract  in  the  federal  court, 
he  being  a  resident  of  New  Hampshire.  The  reasoning  of 
the  Circuit  Court  of  Appeals  is  so  directly  applicable  to 
the  case  now  under  consideration  that  we  quote  at  length 
irom  the  opinion: 

"The  plaintiff  sues  to  recover  compensation  for  the  en- 
tire period  embraced  in  this  contract,  and  squarely  chal- 
lenges the  right  of  the  board  of  regents  to  discharge  him, 
although  in  their  opinion,  honestly  entertained  and  with- 
out fraud  on  their  part,  the  best  interests  of  the  college 
required  such  action.  We  cannot  sustain  this  contention 
without  nullifying  the  statute.  Its  language  is  too  plain 
to  require  construction.  It  says:  'The  board  shall  have 
power  to  remove  any  professor  whenever  the  interests  of 
the  college  shall  require.^  By  this  law  the  interest  of  the 
college  is  committed  to  the  sound  discretion  of  the  board 
of  regents.  Considerations  which  should  move  them,  both 
in  employing  and  in  discharging  a  professor,  rests  upon 
grounds  that  are  not  a  proper  subject  of  judicial  inves- 
tigation. There  is  no  charge  in  the  petition  that  the  re- 
gents acted  fraudulently  or  in  bad  faith.  If  we  allow  the 
plaintiff  to  recover,  we  must,  therefore,  adopt  either  one 
of  two  propositions:  (1)  That  the  regents,  in  their  cor- 
porate capacity,  are  to  be  held  liable  in  damages  for  dis- 
charging a  teacher  because  the  welfare  of  the  college  so 
required,  or  (2)  that  the  question  of  the  welfare  of  the 
college  is  in  every  case  one  ultimately  for  judicial  de- 
termination. If  we  adopt  the  former  proposition,  there 
would  obviously  be  a  judicial  repeal  of  the  statute ;  for  if 
damages  are  recoverable  for  the  exercise  of  a  plain  stat- 
utory power  it  would  be  as  though  the  statute  were  not 
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in  exlBtence.  This^  however^  is  the  main  argument  urged 
to  BOfitain  the  right  of  recoTery.  It  is  said  that  though  the 
statnte  empowers  the  boatd  of  regents  to  discharge  a 
professor  whenever  in  their  judgment  the  best  interests 
of  the  college  require  such  action^  stilly  if  the  discharge 
is  wrcmgfuly  the  board  would  be  liable  in  damages.  This 
is  a  yicious  reasoning  in  a  circle.  If  the  regents  are  vested 
with  the  right  to  discharge  a  professor  whenever  in  their 
judgment  the  best  interests  of  the  college  require  such 

action,  then,  if  they  act  in  good  faith,  the  discharge 
1   cannot  be  Wrongful.'  To  hold  at  one  moment  that  the 

board  had  the  legal  right  to  discharge  and  at  the  next 
moment  to  impose  full  damages  for  the  exercise  of  that 
right  amounts  to  a  destruction  of  the  right  itself.  It  is 
elementary  knowledge  that  the  law  which  is  in  force  at 
the  time  a  contract  is  made  becomes  a  part  of  the  con- 
tract. Under  this  rule,  the  clause  of  the  statute  giving  the 
right  to  remove  a  professor  whenever  in  the  honest  judg- 
ment of  the  regents  the  interests  of  the  college  required 
was  as  much  a  part  of  the  contract  of  employment  as  if 
the  language  had  been  expressly  embodied  among  its  pro- 
visions. If  that  be  the  case,  it  is  difficult  to  see  how  an 
exercise  of  the  right  can  give  rise  to  a  legal  cause  of  action. 
♦  *  *  *  Tq  accept  the  second  of  the  above  alternatives  is 
no  less  plainly  violative  of  elementary  principles  of  law- 
Questions  concerning  the  efficiency  of  a  teacher  in  an  in- 
stitution of  learning,  his  usefulness,  his  relations  to  the 
student  body  and  to  the  other  members  of  the  faculty, 
are  so  complicated  and  delicate  that  they  are  peculiarly 
for  the  consideration  of  the  governing  authorities  of  the 
institution.  It  may  be  perfectly  apparent  to  them  that 
the  presence  of  a  teacher  is  prejudicial  to  the  welfare  and 
discipline  of  the  college,  although  it  would  be  difficult,  if 
not  impossible,  to  make  it  so  appear  to  a  jury  by  the  pro- 
duction of  evidence  in  court.  It  would  certainly  be  un- 
usual to  submit  to  a  jury  the  question,  'Will  the  interests 
of  an  institution  of  learning  be  promoted  by  dispensing 
with  the  services  of  a  particular  professor?'  And  yet  if 
we  assume  that  the  statute  of  the  state  is  of  itny  virtue. 
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it  is  just  such  a  question  that  the  plaintiff  ij^  error  sought 
to  have  determined  in  the  Circuit  Court.  It  is  a  ques- 
tion which,  in  our  opinion,  the  legislature  intended  to 
commit  to  the  sound  judgment  of  the  regents,  who  are 
selected  because  of  an  especial  fitness  for  the  perform- 
ance of  such  duties,  and  who,  by  their  experience  and 
their  intimate  familiarity  with  the  institution,  are  quali- 
fied to  exercise  that  discretion  in  a  far  sounder  manner 
than  any  court  or  jury  could  be  qualified  by  evidence  ad- 
duced through  witnesses.  It  ifi  elementary  that  no  cause 
of  action  can  arise  from  the  lawful  exercise  of  a  statutory 
power  in  the  absence  of  an  express  provision  conferring 
it.  It  is  also  a  principle  of  law  as  securely  founded,  that 
an  exercise  of  a  power  by  an  administrative  board  or  officer 
to  whose  judgment  and  discretion  it  is  committed  is  not 
a  proper  subject  of  review  by  the  courts  when  fraud  or 
conditions  equivalent  thereto  do  not  exist."  See  also  the 
State  vs.  Platner,  13  Iowa  140;  Jones  vs.  Xebraska  City, 
1  Neb.  176;  Ewin  vs.  Independent  School  District  No.  8, 
10  Idaho  113;  77  Pac.  222. 

Appellee  cites  a  great  many  cases,  which  he  contends 
support  his  theory  of  the  law.  Many  of  these  cases,  how- 
ever, are  distinguishable  from  the  present  case,  because 
of  varying  statutory  provisions.  The  cases  upon  which  he 
relies,  which  are  more  analogous,  are  Board  of  Eegents 
vs.  Mudge,  21  Kansas  223,  and  State  Board  of  Agricul- 
ture vs.  Myers  (Colo.),  77  Pac.  372. 

The  Mudge  case  was  explained  by  the  Circuit  Court 
of  Appeals  in  the  Ward  case,  and  differentiated  from  that 
case.  Whether  or  not  just  grounds  for  the  distinction  ex- 
isted, is  imn^aterial,  for  we  cannot  follow  the  reasoning  of 
those  cases  which  apparently  disregard  the  statutory  pro- 
visions, or  so  construe  it  as  to  leave  it  without  anv  effect 
whatever.  Appellee's  able  counsel  contend  that  the  statute 
was  only  intended  to  apply  to  those  officers  and  employes 
selected  and  appointed  pursuant  to  the  provisions  of  Sec- 
tion 3612.  The  same  contention  was  advana^d  in  the  Ward 
case,  supra y  the  court  say: 

"It  is  furtlior  urffod   in   the  brief  of  counFcl   for  the 
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plaintiff  in  error  that  the  l^islature  never  intended  by 
the  statute  that  the  right  of  removal  should  be  exercised 
during  the  term  of  an  employment  fixed  by  contract.  We 
are,  however,  unable  to  give  any  effect  to  the  statute  unless 
it  be  held  to  cover  that  precise  situation.  If  it  be  assumed 
that  a  professor  is  engaged  without  contract,  and  that  his 
tenure  is  at  will,  then  either  party  would  be  at  liberty 
to  terminate  such  a  relationship  without  the  aid  of  the 
statute.  There  would  be  no  legal  obligation  to  hold  either 
the  board  or  the  professor  to  a  continuance  of  the  em- 
ployment. To  terminate  it  would  constitute  no  legal 
wrong.  On  the  other  hand,  the  statute  was  necessary  to 
give  to  the  board  authority  to  discharge  a  professor  in 
case  his  contract  was  for  a  fixed  period.  It  was  hecause 
the  legislature  thought  it  wise  that  all  such  con- 
tracts should  be  made  subject  to  this  right  of  revocation 
that  the  statute  was  passed.  Any  other  holding  simply 
nullifies  the  law." 

For  the  reasons  stated,  the  complaint  failed  to  state  a 
cause  of  action.  The  cause  is,  therefore,  reversed,  and 
remanded  with  directions  to  the  district  court  to  dismiss 
the  same,  and  it  is  so  ordered. 


(No.  1546,  June  15,  1914) 

RIO  PUEECO  IREIGATION  COMPANY,  Plaintiff  in 
Error  vs.  H.  A.  JASTRO,  Defendant  in  Error. 

(No.  1547,  June  15,  1914) 

RIO  PUERCO  IRRIGATIO:^^  C0MPA:?^Y,  Plaintiff  in 

Error  vs.  H.  A.  JASTRO,  Defendant  in  Error. 

(CONSOLIDATED) 

SYLLABUS  BY  THE  COURT. 
1.  Sections  29  and  35,  Chap.  49,  S.  L.  1907,  construed.  Held, 
that  financial  inability,  or  lack  of  money  with  which  to  prose- 
cute the  work  required,  under  a  permit  to  appropriate  water, 
does  not  constitute  sufficient  Justification  for  an  extension 
of  time  by  the  territorial  engineer,  within  which  the  appli- 
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cant  is  required  to  complete  one-fifth,  or  the  whole  of  the 
work. 

P.  168 

2.  Where  an  application  for  a  permit  to  appropriate  water 
for  a  beneficial  use  is  approved  by  the  district  court,  on 
appeal,  the  appellate  court  will  presume.  In  the  absence  of 
anything  in  the  record  to  the  contrary,  that  there  is  unap- 
propriated water  available  to  supply  the  requirements  under 
the  permit. 

'  P.  165 

(No.  1646) 

Error  to  District  Court,  Sandoval  County,  Herbert  F. 
Baynolds,  Presiding  Judge.   AflSrmed. 

(No.  1547) 

Error  to  District  Court,  Sandoval  County,  Herbert  F. 
Eaynolds,  Presiding  Judge.    AflSrmed. 

Prichard  &  Howard,  for  Plaintiff  in  Error. 

Assignment  2  of  Error,  Sees.  29,  35,  Chap.  49,  S.  L. 
1907. 

Eight  to  Water  Independent  of  Ownership  in  Land. 
Vol.  1,  3rd  Ed.  WeiPs  Water  Bights ;  Western  States,  Sec- 
281,  pp.  294-5;  Id.  Sec.  282,  pp.  297-8;  110  Am.  St.  Bep. 
986;  76  Pac.  331;  6  Col.  443;  91  Am.  Dec.  554. 

Assignment  5.  Sees.  2,  29  and  35,  Chap-  49,  L.  1907; 
Vol.  1,  3rd  Ed.,  Weil,  Sec.  384. 

Assignment  7.    Vol.  1,  3rd  Ed.  Weil,  p.  414. 

Assignment  10.  L.  1905,  Chap.  22,  Sec.  102;  L.  1907, 
Chap.  49,  Sees.  72,  73 ;  Chaps.  109,  128,  140,  L.  1909. 

A.  B.  McMiLLEN,  for  Appellee. 

Power  to  limit  those  who  attempt  to  appropriate  water 
under  Laws  of  New  Mexico.  Chap.  49,  L.  1907,  Sees.  27^ 
29,  35. 
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OPINION. 

ROBERTS,  C.  J. — These  two  eases  were  consolidated 
for  the  purpose  of  argument,  and  will  be  considered  to- 
gether by  the  court.  The  facts  in  cause  No.  1546  may  be 
briefly  stated  as  follows: 

On  Ar^st  28th,  1907,  the  Rio  Puerco  Irrigation  Com- 
pany filed  its  application  to  appropriate  water  from  the 
Rio  Puerco,  for  the  purpose  of  irrigating  19,200  acres  of 
land.  Its  application  described  the  lands  proposed  to  be 
irrigated,  and  was  accompanied  by  plans  and  specifica- 
tions, describing  in  detail  the  proposed  diversion  works, 
storage  reservoirs,  etc.  Its  application  was  approved  by 
the  territorial  engineer  July  21,  1908,  upon  condition 
that  work  should  be  commenced  not  later  than  March  1, 
1909;  one-fifth  of  the  work  to  be  completed  on  or  before 
January  1,  1910;  the  whole  of  said  work  to  be  completed 
on  or  before  July  21,  1912;  application  to  beneficial  use 
on  or  before  October  1,  1914. 

On  February  19,  1909,  the  company  applied  for  an  ex- 
tension of  time  within  which  to  begin  and  complete  the 
work,  which  was  granted  by  the  territorial  engineer  March 
1,  1909,  upon  the  following  conditions:  Work  to  be  com- 
menced June  1,  1909 ;  one-fifth  to  be  completed  April 
21,  1910;  the  whole  work  to  be  completed  October  21, 
1912 ;  application  to  beneficial  use  not  later  than  January 
1,  1915. 

On  May  25,  1909,  a  second  application  for  extension 
of  time  was  filed  by  the  company  with  the  territorial  en- 
gineer, upon  which  no  action  was  taken  by  that  official. 
The  only  reason  assigned  for  the  requested  extension  was 
that  it  had  been  unable  to  sell  bonds,  which  it  proposed  to 
issue,  and  because  of  such  fact,  did  not  have  the  money 
to  enable  it  to  begin  and  prosecute  the  work.  Upon  ap- 
peal to  the  board  of  water  commissioners,  from  the  re- 
fusal of  the  engineer  to  act,  that  board  rejected  the  appli- 
cation for  the  extension  of  time.  From  the  action  of  the 
board  the  company  appealed  to  the  district  court  of  San- 
doval county,  where  the  cause  was  heard  de  novo.  The 
court  refused  to  grant  the  extension.   To  review  the  judg- 


152  SUPREME  COURT  OF  NEW  MEXICO 

Rio  Puerco  Irrigation  Co.  v.  Jastro,  19  N.  M.  149 

ment  of  the  district  court  in  refusing  such  requested  ex- 
tension of  time,  this  writ  of  error  is  prosecuted. 

The  facts  in  cause  Xo.  1547  are  as  follows: 

On  August  19,  1909,  H.  A.  Jastro  filed  in  the  oflSce 
of  the  territorial  engineer  an  application  for  permit  to 
appropriate  112  second  feet  of  water  from  the  normal  and 
^ood  water  flow  of  the  Eio  Puerco,  for  the  purpose  of 
irrigating  7,800  acres  of  land  on  the  Bernabe  M.  Mon- 
tano  Land  Grant,  of  which  grajit  he  was  the  owner.  This 
application  was  rejected  by  the  said  engineer,  on  the 
ground  that  there  was  no  unappropriated  water  available. 
Upon  appeal  to  the  board  of  water  commissioners  the  ap- 
plication was  approved,  the  board  fijiding  that  there  was 
unappropriated  water  available.  The  Eio  Puerco  Irriga- 
tion Co.  appealed  from  the  decisions  of  the  board  of  water 
commissioners  to  the  district  court,  where  a  trial  de  novo 
was  had,  which  resulted  in  a  judgment  approving  the 
Jastro  application.  To  review  this  judgment  the  writ  of 
error  in  cause  1547  was  sued  out. 

The  only  question  involved  in  cause  Xo.  1546  which 
merits  consideration  is  whether  inability  of  sn  applicant, 
who  has  been  granted  a  permit  to  appropriate  water  by 
the  territorial  (now  state)  engineer,  to  sell  bonds  or  other- 
wise raise  the  necessary  money  with  which  to  pay  for  the 
construction  work,  affords  legal  justification  for  an  ex- 
tension of  time  within  which  to  complete  the  contemplated 
diversion  works  and  storage  reservoirs.  Chapter  49, 
S.  L.  1907,  specifically  provides  the  manner  and  method 
by  which  a  right  to  the  use  of  water  may  be  initiated.  By 
Sec.  2  of  said  act  it  is  provided: 

"x\ll  claims  to  the  use  of  water  initiated  after  the  pass- 
age of  this  act  shall  relate  back  to  the  date  of  the  receipt 
of  an  application  therefor  in  the  office  of  the  territorial 
engineer,  subject  to  compliance  with  the  provisions  of  this 
act,  and  the  rules  and  regulations  established  thereunder.'' 

Sections  29  and  35  read  as  follows: 

"Sec.  29.  The  eonstructioji  of  the  works  shall  be  dili- 
gently prosecuted  to  completion,  and  if  one-fifth  of  the 
work   shall   not  be   completed   within   one-half  the   time 
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allowed,  as  determined  by  the  territorial  engineer,  he  may 
accept  and  approve,  as  herein  provided,  an  application  for 
the  use  of  all  or  any  of  the  waters  included  in  the  permit 
issued  to  the  prior  applicant  and  the  right  to  use  such 
waters  under  the  former  permit  shall  thereupon  be  for- 
feited ;  Provided,  That  the  territorial  engineer  shall  allow 
an  extension  of  time  on  request  of  the  prior  applicant, 
equal  to  the  time  during  which  work  was  prevented  by 
the  operation  of  law  or  other  causes,  beyond  the  power 
of  the  said  applicant  to  control." 

"Sec.  35.  The  territorial  engineer  shall  have  power  to 
extend  the  time  for  the  completion  of  construction,  or 
for  application  to  beneficial  use,  for  three  and  two  years, 
respectively,  but  only  on  account  of  delays  due  to  physical 
and  engineering  diflBculties  which  could  not  have  been 
reasonably  anticipated,  or  by  operation  of  law,  or  other 
causes,  beyond  the  power  of  the  applicant  to  avoid." 

The  doctrine  of  relation  has  been  universally  applied 
by  the«courts,  in  arid  states,  in  the  appropriation  of  w^ater. 
Where  notice  is  required  by  statute  of  the  intention  to 
appropriate,  the  right  relates  back  to  the  time  such  notice 
is  given,  in  the  authorized  manner;  in  the  absence  of  a 
statute,  requiring  notice,  or  other  act,  the  right  relates 
back  to  the  time  when  the  first  step  was  taken.  This  doc- 
trine does  not  apply,  or  protect  the  intending  appropriator 
however,  unless  he  prosecutes  his  work  of  diversion  witi 
reasonable  diligence. 

The  authorities  all  agree  that  the  mere  lack  of  means 

with  which  to  prosecute  the  work  is  not  a  sufficient 

1    excuse  for  delay.    As  was  said  by  the  Supreme  Court 

of  Nevada,  in  the  case  of  Ophir  Silver  Mining  Co.  vs. 

CarDenter,  4  Xev.  534,  97  Am.  Dec.  550: 

'T^t  would  be  a  most  dangerous  doctrine  to  hold  that 
ill  health  or  pecuniary  inability  of  a  claimant  of  a  water 
privilege  will  dispense  with  the  necessity  of  actual  appro- 
priation within  a  reasonable  time,  or  the  diligence  which 
i<5  usually  required  in  the  prosecution  of  the  work  neces- 
parv  for  the  purpose.  We  find  no  recognition  of  such 
doctrine  in  law.    !N'or  are  we  disposed  to  adopt  it  as  the 


154  SUPREME  COURT  OF  NEW  MEXICO 

Rio  Puerco  Irrigation  Co.  v.  Jastro,  19  N.  M.  149 

rule  to  govern  eases  of  this  kind/'  See  also  Cole  vs. 
Logan,  24  Ore.  304;  33  Pac.  568;  Keeney  vs.  Carillo,  2 
N.  M.  480;  Kinney  on  Irrigation  and  Water  Rights  (2jid 
Ed.),  Sec.  739. 

Such  being  the  law,  in  the  absence  of  statutory  regu- 
lations, the  only  remaining  question  is,  whether  it  was 
the  intention  of  our  lawmakers  to  change  this  rule. 

Section  29,  supra,  provides  that  the  work  shall  be  dili- 
gently prosecuted  to  completion,  and  requires  that  one- 
fifth  of  the  work  shall  be  completed  within  one-half  the 
time  allowed  for  the  completibn  of  the  entire  work.  If 
such  one-fifth  is  not  so  completed,  lack  of  diligence  is 
conclusively  shown,  and  the  doctrine  of  relation  would 
not  apply,  and  the  engineer  may  accept  and  approve  other 
applications  for  the  use  of  the  water  included  in  the  prior 
permit.  The  proviso  to  said  section  requires  the  terri- 
torial engineer  to  allow  an  extension  of  time,  on  request 
of  the  applicant,  equal  to  the  time  during  which  work 
was  prevented  by  the  operation  of  law,  or  other  causes, 
beyond  the  power  of  the  said  applicant  to  control.  And 
Sec.  35  gives  to  the  engineer  power  to  extend  the  time 
for  completion  of  construction,  for  three  and  two  years,, 
respectively,  but  only  on  account  of  delays  due  to  physical 
and  engineering  difficulties  which  could  not  have  been 
reasonably  anticipated,  or  by  operation  of  law,  or  other 
causes  beyond  tKe  power  of  the  applicant  to  avoid.  The 
reasons  stated  in  the  statute,  which  will  justify  the  en- 
gineer in  extending  the  time,  are  only  such  as  would, 
without  the  statute,  by  their  intervention,  excuse  what 
would  otherwise  constitute  lack  of  diligence  in  the  prose- 
cution to  completion  of  the  works  under  construction- 
When  such  facts  are  made  to  appear  to  the  engineer,  it 
becomes  his  duty  to  grant  to  the  applicant  additional 
time,  equal  to  the  time  lost  by  such  causes,  thereby  pro- 
tecting the  applicant  against  a  sacrifice  of  his  right  to 
have  his  priority  relate  back  to  the  time  he  filed  his  ap- 
plication. In  others  words,  without  any  statutory  provision 
upon  the  matter,  the  applicant  would  not  lose  his  priority, 
under  the  doctrine  of  relation,  because  of  his  failure  to 
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complete  his  works  within  what  would  be  a  reasonable 
time,  without  such  causes  intervening,  where  he  proceeds 
with  due  diligence,  such  matters  being  considered.  Under 
the  statute,  he  will  not  lose  his  priority,  if  he  applies  for 
an  extension  of  time  on  account  of  "delays  due  to  physical 
and  engineering  difiQculties  which  could  not  have  been 
reasonably  anticipated,  or  by  operation  of  law,  or  other 
causes  beyond  the  power  of  the  applicant  to  avoid,"  and 
the  same  is  granted  to  him.  And  for  the  causes  stated, 
he  is  legally  entitled  to  the  extension  of  time.  Financial 
inability  is  not  under  the  statute,  as  it  was  not  without 
the  statute,  such  a  caute  as  will  excuse  lack  of  diligence 
in  the  prosecution  of  the  work.  Hence  it  necessarily  fol- 
lows that  the  territorial  engineer  was  not  authorized  to 
grant  an  extension  of  time  within  which  to  complete  one- 
fifth  of  the  work,  or  all  of  the  work,  where  the  only  basis 
for  the  request  was  the  financial  inability  of  the  intending 
appropriator,  or  his  inability  to  sell  bonds  with  which  to 
procure  money  to  prosecute  the  work,  and  the  district 
court  properly  refused  the  requested  extension  of  time. 
In  cause  1547,  where  the  district  court  approved  of  the 
application  of  H.  A.  Jastro  for  a  permit  to  appropriate 
112  second  feet  of  water  from  the  normal  and  flood  water 
flow  of  the  Bio  Puerco,  it  is  only  necessary  to  state  .that 
no  cause  for  disapproval  was  shown  to  the  district  court. 
There  was  no  attempt  made  to  show  that  there  was  not 
unappropriated  water  sufficient  to  supply  said  applica- 
tion, further  than  the  introduction  into  the  record  of  a 
protest  filed  by  the  U.  S.  reclamation  service.  The  gov- 
ernment did  not  appear  in  the  court  below,  however,  and 
its  rights  were  not  litigated,  consequently  it  is  not  affected 
by  the  decree. 

ft 

Where  an  application  for  a  permit  to  appropriate  water 
for  a  beneficial  use  is  approved  by  the  district  court,  on 

appeal  the  appellate  court  will  presume,  in  the  ab- 
2   sence  of  amihing  in  the  record  to  the  contrary,  that 

there  is  unappropriated  water  available  to  supply  the 
requirements  under  the  permit.  At  the  time  Jastro  filed 
his  application  for  the  permit,  plaintiff  in  error  still  had 
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time  remaining  within  which  it  might  have  completed 
one-fifth  of  the  work  required  within  one-half  of  the  time 
allowed,  regardless  of  the  action  of  the  engineer  upon  its 
application  for  an  extension  of  time.  But  it  made  no  at- 
tempt to  show  that  there  was  not  water  available  sufficient 
to  supply  its  needs,  should  it  complete  its  appropriation, 
and  also  the  requirements  of  defendant  in  error,  under  his 
application.  Such  being  the  state  of  the  record,  this 
•court  will  not  interfere  with  the  discretion  of  the  district 
court  in  approving  the  Jastro  application. 

For  the  reasons  stated,  the  judgment  of  the  lower  court 
in  each  case  will  be  affinned,  and  it  is  so  ordered. 


(No.  1620,  June  15,  1914) 

JOHN  W.  COLBERT,  Appellee,  vs.  JOURNAL  PUB- 
LISHTNG  COMPANY,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  An  erroneous  overruling  of  a  challenge  for  cause,  even 
though  the  peremptory  challenges  are  thereafter  exhausted, 
will  not  warrant  a  reversal  of  the  judgment,  unless  it  is 
further  shown  upon  appeal  that  an  objectionable  juror  was 
forced  upon  the  challenging  party  and  sat  upon  the  jury 
^fter'  such  party  had  exhausted  his  peremptory  challenges. 

P.  160 

2.  Where  a  libelous  article  does  not  name  the  person 
Blluded  to  therein,  witnesses  may  testify  that,,  on  reading 
the  article  they  understood,  from  their  acquaintance  with 
the  plaintiff  and  the  circumstances  alluded  to  in  the  article, 
that  it  was  intended  to  refer  to  him. 

P.  162 

3.  The  admission  of  improper  evidence  of  a  fact  in  issue 
Is  harmless  when  the  verdict  is  supported  by  sufficient  com- 
petent evidence  which  is  uncontradicted. 

P.  163 

4.  Any  false  and  malicious  writing  published  of  another 
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is  libelous  per  te,  when  its  tendency  is  to  render  him  con- 
temptible or  ridiculous  in  public  estimation,  or  expose  him 
to  public  hatred  or  contempt,  or  hinder  virtuous  men  from 
associating  with  him.  P.  165 

5.  Malice  in  law  Is  implied  malice  and  arises  by  opera- 
tion of  law  when  a  publication  is  made  without  lawful  ex- 
cuse. P.  166 

6.  Actual  malice  or  malice  in  fact,  sometimes  denomi- 
nated as  express  malice,  implies  personal  hatred  or  ill  will 
towards  the  plaintiff,  or  wanton  disregard  of  the  civil  obli- 
gations of  the  defendant  toward  the  plaintiff. 

P.  166 

7.  Repetitions  of  the  alleged  defamatory  matter,  or  other 
defamatory  publications  of  a  similar  character,  are  admis- 
sible to  show  actual  or  express  malice  on  the  part  of  the 
defendant. 

P.  166 

8.  It  is  a  well  established  principle  of  the  common  law 
that  in  actions  of  trespass  and  all  actions  on  the  case  for 
torts,  a  Jury  may  inflict  what  are  called  exemplary,  punitive, 
or  vindictive  damages  upon  a  defendant,  in  a  proper  case, 
having  in  view  the  enormity  of  his  offense  rather  than  the 
measure  of  compensation  to  the  plaintiff. 

P.  167 

9.  A  wrongful  act  punishable  as  an  offense,  does  not 
preclude  exemplary  damages  therefor  in  a  civil  action  sound- 
ing in  tort. 

P.  168 

10.  Where  specific  objection  Is  urged  to  an  instruction 
of  the  trial  court,  a  ground  other  than  that  so  presented  for 
the  consideration  of  the  trial  court  cannot  be  urged  as  the 
basis  of  an  assignment  of  error  on  appeal. 

P.  169 
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Appeal  from  District  Court,  Bemalilio  County,  Herbert 
F.  Ba3aiold8,  Presiding  Judge.    Affirmed. 

Summers  Burkhart  and  Edward  A.  Mann,  for  Ap- 
pellant. 

Court  erred  in  denying  appellant's  challenge  for  cause 
of  juror.  45  Kan.  492;  29  Neb.  437;  9  Wash.  204;  32 
Neb.  167. 

Court  erred  in  permitting  witnesses  to  testify  as  to  visit 
of  Mrs.  Colbert  to  California  and  return  of  child  before 
she  returned.  7  Wen.  560 ;  5  Johns  211 ;  34  N.  W.,  p.  30 ; 
73  N.  Y.  Supp.  245;  76  N.  Y.  Supp.  498;  33  Me.  322; 
37  Pa.  St.  120;  5  Dana  (Ky.)  316;  50  Fed.  399. 

Court  erred  in  overruling  appellant's  motion  for  an 
instructed  verdict.  25  Cyc.  263;  45  Pac.  747;  2  Harr. 
(Del.)  417;  13  Ency.  PI.  4;  Pr.  36  ^  Newell  Libel  &  Slan- 
der, 2nd  Ed.,  pp.  595-6-7 ;  5  Sandf .  54 ;  6  How.  Pr.  99 ; 
16  How.  Pr.  322;  29  N.  Y.  547;  33  Barb.  615. 

Court  erred  in  refusing  ijistructions  numbered  1,  2,  3, 
4  and  5,  asked  by  defendant.  21  How.  206 ;  64  Pac.  576 ; 
105  Cal.  289-38 ;  75  N.  ^V.  392 ;  11  Mete.  486 ;  16  Mich. 
447;  50  N.  J.  L.  481;  171  N.  Y.  439;  57  Wis.  570;  21 
N.  E.  904;  164  Ind.  426;  4  Cush.  273;  3  MacArthur 
(D.  C.)  484;  16  Am.  Eep.  270;  30  Am-  Eep.  814;  25 
Pac.  1072;  86  Pac.  1063;  104  Pac.  626. 

Marron  &  Wood,  for  Appellee. 

Undisputed  competent  evidence  conclusively  showed 
that  plaintiff  was  person  referred  to.  No  injury  done  to 
defendant.  16  N.  M.  114;  6  N.  M.  266;  50  Fed.  399; 
42  Pac.  209-211;  73  Pac.  556. 

Court  correctly  ruled  that  article  was  libebus  per  se. 
128  N.  Y.  207. 

No  error  in  court's  ruling  on  sufficiency  of  complaint. 
31  Cyc.  760 ;  16  How.  Pr.  3332 ;  Newell  on  Libel  &  Slan- 
der, 3nd  Ed.,  p.  607. 
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No  error  in  oTerruling  challenge  to  Juror  Loken.  98 
U.  S,  146;  13  Mich.  224;  73  Pac.  566;  14  N-  M.  147. 

Not  error  to  permit  witnesses  to  testify  as  to  who  was 
meant  by  article,  based  upon  both  their  knowledge  and 
their  information  as  to  particular  facts,  and  character- 
istics mentioned  in  article.  42  N.  H.  137;  44  Cal.  641; 
6  Cush.  71;  62  111.  236;  66  Vt.  311;  17  Ohio  475;  38 
Pac.  130;  42  Pac.  209;  168  S.  W.  656;  60  Fed.  399;  4 
Am-  Dec.  339;  3  Lawson  Bights,  Bern.  &  Pr.,  Sec.  1244; 
2  Greenleaf  Ev.,  Sec.  417 ;  Ogden  Libel  &  Slander  639 ; 
25  Cyo,  682 ;  18  A.  &  E.  Enc.  977. 

No  error  in  charges  or  refusals  to  charge  of  trial  court 
on  question  of  damages.  12  N.  M.  419 ;  14  N.  M?.  546 ;  177 
N.  Y.  106. 

STATEMENT  OF  PACTS. 

This  cause  comes  up  on  appeal  from  a  judgment  for 
Three  Thousand  ($3,000.00)  Dollars  against  the  appel- 
lant, rendered  on  the  verdict  of  a  jury  in  the  District 
Court  of  Bernalillo  County-  The  action  was  brought  by 
appellee  for  damages  against  appellant  for  an  alleged  libel. 
The  complaint,  after  formal  allegations  of  the  residence 
of  the  parties  and  the  corporate  character  of  appellant  and 
the  fact  that  said  corporation  was  the  owner  and  pub- 
lisher of  the  Morning  Journal,  thus  sets  out  its  alleged 
cause  of  action: 

"That  on  or  about  the  17th  day  of  November,  1912,  and 
in  its  issue  of  the  Morning  Journal  of  that  date  the  defend- 
ant wrongfully,  unlawfully,  wilfully  and  maliciously  and 
with  intent  to  injure  and  degrade  this  plaintiff  and  to 
cause  it  to  be  believed  among  his  friends  and  associates  and 
the  public  generally  that  he  had  been  guilty  of  acts  and 
conduct  disgraceful  to  him  as  a  member  of  society  and 
which  would  bring  him  into  contempt  among  honorable 
persons,  published  and  circulated  of,  and  concerning,  this 
plaintiff,  who  though  not  expressly  named  in  the  article 
was  therein  described  and  intended  to  be  referred  to  as  a 
certain  benedict,  the  said  article  containing,  among  other 
things,  the  false  and  libelous  matter  set  forth  in  the  Btate- 
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ment  annexed  hereto  and  marked  Exhibit  A,  which  is  to 
be  taken  and  considered  as  though  here  set  forth  in  full, 
to  the  damage  of  this  plaintiff  in  the  sum  of  Ten  Thou- 
sand Dollars   ($10,000.00.)" 

The  answer  admita  the  ownership  and  publication  of 
the  paper  by  appellant  and  the  publication  of  the  article 
set  out  as  Exhibit  A  of  the  complaint,  and  denies  each 
and  every  other  allegation  of  the  complaint. 

Upon  this  issue  the  cause  was  tried  to  a  jury  and  ver- 
dict for  Three  Thousand  ($3,000.00)  Dollars  returned, 
upon  which  the  court  rendered  judgment.  A  motion  for 
a  new  trial  was  heard  and  overruled,  whereupon  appellant 
brings  this  appeal. 

OPINION. 

.  HANXA,  J. — The  first  error  presented  for  our  consid- 
eration by  appellant,  is  predicated  upon  the  denial  of  ap- 
pellant's challenge  for  cause  of  the  venireman,  A.  B. 
Loken.  It  is  urged  that  this  venireman  had  formed  an 
opinion  as  to  whether  or  not  the  article  in  question  re- 
ferred to  appellee  and  had  this  opinion  at  the  time  he 
went  into  the  jury  box;  and  that  his  opinion  was  such  as 
"to  require  evidence  to  remove  it. 

The  record  discloses  that  appellants  challenge  for  cause 
to  this  venireman  was  disallowed  by  the  trial  court,  and 
that  appellant  subsequently  peremptorily  challenged  him 
and  thereafter  exhausted  all  its  peremptory  challenges, 
but  it  does  not  appear  that  an  objectionable  juror  was 
forced  upon  appellant  or  sat  upon  the  jury  after  appellant 
had  exhausted  its  peremptory  challenges. 

In  some  jurisdictions  it  is  held  that  an  erroneous  ruling, 
upon  a  challenge  for  cause,  that  a  juror  is  competent, 
where  the  challenging  party  exhausts  his  peremptory 
challenges  before  the  panel  is  complete,  is  groimd  for 
reversal.  It  is  our  opinion  that  the  better  rule  is  that 
1  an  erroneous  overruling  of  a  challenge  for  cause,  even 
though  the  peremptory  challenges  are  thereafter  ex- 
hausted, will  not  warrant  a  reversal  of  the  judgment,  un- 
less it  i&  further  shown  upon  appeal  that  an  objectionable 
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juror  was  forced  upon  the  challenging  party  and  sat  upon 
the  jury  after  such  party  had  exhausted  his  peremptory 
challenges.  Spies  vs.  People,  122  111.  1-250;  12  X.  E. 
865;  Graff  vs.  People,  208  111.  312;  70  N.  E.  299;  Na- 
tional Bank  vs.  Schufelt,  5  Ind.  Ter.  27;  82  S.  W.  927; 
Johns  vs.  State,  55  Md.  350;  Fleeson  vs.  Savage,  etc.,  3 
Xev.  157;  Ford  vs.  Umatilla  County,  15  Ore.  313;  16 
Pac.  33;  Wooten  vs.  State  (Tenn.)  41  S.  W.  813;  En- 
dowment Eank  K.  P.  vs.  Steele  (Tenn.)  69  S.  W.  336; 
Johnson  vs.  State,  27  Tex.  758;  Heucke  vs.  Milwaukee 
(Wis.),  34  X.  W.  243;  Pool  vs.  Milwaukee  Mec.  Ins.  Co., 
69  S.  W.  65. 

The  reason,  as  well  as  the  propriety,  for  this  rule  ifl 
well  stated  in  Bank  vs.  Schufelt,  82  S.  W.  928,  in  the  fol- 
lowing language: 

^•Although  the  peremptory  challenges  may  have  been 
exhausted  before  the  completion  of  the  impaneling  of  the 
jury,  yet  those  who  were  afterwards  taken  may  not  have 
been  objectionable.  It  is  true  they  may  have  been,  and, 
if  they  were,  then  the  challenging  party  has  suffered  a 
wrong;  but,  if  they  were  not,  he  has  not  been  wronged, 
notwithstanding  the  fact  that  he  was  improperly  forced 
to  exhaust  one  of  his  challenges.  Whether  there  were  or 
were  not  objectionable  jurors  taken  after  the  challenges 
had  been  exhausted,  is  a  question  of  fact,  and,  as  the  pre- 
sumptions are  always  to  be  taken  favorably  to  the  legality 
of  the  verdict  and  the  proceedings  of  the  court,  he  who 
charges  that  it  was  wrongfully  procured  must  prove  it; 
not  that  the  juror  whom  the  party  was  forced  to  challenge 
was  disqualified,  and  subject  to  challenge  for  cause,  but 
that  some  juror  who  tried  the  case  was  disqualified  or  ob- 
jectionable. T[n  all  cases  where  the  rulings  of  the  trial 
court  are  questioned  on  error  or  appeal,  those  rulings  are 
presumed  to  be  correct  until  the  contrary  is  shown.  It 
will  therefore  be  presumed,  until  the  contrary  appears  by 
the  record,  that  the  jurors  who  tried  the  case  were  pos- 
essed  of  the  qualifications  required  by  law.'  1  Thompson 
on  Trials,  118."  See  also  Thompson  on  Trials,  Vol.  1, 
Sec.  115. 
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For  the  foregoing  reasons  we  are  unable  to  see  wherein 
appellant  was  injured  by  the  oyerruling  of  appellant's 
challenge  for  cause  of  the  venireman^  Loken,  and  cannot 
consider  the  assignment  well  taken,  though  it  be  con- 
ceded that  the  assignment  is  well  taken  which  we  do  not 
consider  it  necessary  to  pass  upon. 

The  second  assignment  of  error  relied  upon  by  appellant 
is  that  three  witnesses,  Walton,  Frank  and  Wroth,  were 
permitted  to  testify  as  to  the  visit  of  the  wife  of  appellee 
to  California  and  return  of  the  child  before  she  returned, 
because  the  testimony  was  shown  to  be  hearsay  and  not 
upon  the  knowledge  of  the  witnesses.  In  connection  with 
this  assignment  it  is  urged  that  one  of  the  most  material 
questions  for  the  jury  to  determine  was  whether  or  not 
the  article,  in  question,  did,  in  fact,  refer  to  appellee,  and 
that  testimony  bearing  upon  such  question  should  be  sub- 
ject to  the  same  rules  as  that  of  any  other  testimony  with 
reference  to  facts  material  to  the  issue  being  tried. 

While  it  is  undoubtedly  true  that  the  meaning  of  the 
defendant,  whether  the  libel  was  of  and  concerning  the 
plaintiff,  are  questions  for  the  jury,  under  the  instruc- 
tions of  the  court,  and  that  the  authorities  are  in  con- 
flict as  to  whether  the  understanding  or  impression  of 
witnesses  who  have  read  the  objectionable  article  can 
2  be  received  as  evidence  of  such  facts,  nevertheless  we 
are  of  the  opinion  that  the  greater  weight  of  authority 
is  to  the  effect  that  when  the  words  are  ambiguous  as  to 
the  person  referred  to,  and  their  application  doubtful, 
persons  who  read  the  libel,  and  are  acquainted  with  the 
parties  and  the  circumstances,  may  state  their  judgment 
and  understanding  as  to  whom  the  libelous  charges  re- 
ferred. Smart  vs.  Blanchard,  42  N.  H.  137-146;  Russell 
vs.  Kelly,  44  Cal.  641 ;  13  Am.  Rep.  171 ;  Miller  vs.  But- 
ler, 6  Gush.  71 ;  52  Am.  Dec.  769 ;  Nelson  vs.  Borclienius, 
62  111.  236;  Knapp  vs.  Fuller,  55  Ver.  311;  45  Am.  Rep. 
618;  McLaughlin  vs.  Russell,  17  Ohio  475;  State  vs.  Ma- 
son (Ore.),  38  Pac.  130;  People  vs.  Ritchie  (Utah),  42 
Pac.  209;  Peak  vs.  Taubman  (Mo.)  158  S.  W.  656;  2 
Greenleaf  Evid.,  Sec.  417. 
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We  are,  therefore^  of  the  opinion  that  the  evidence  in 
question  was  admissible^  except  so  far  as  it  proved  to  be 
hearsay,  which  was  the  case,  in  part  at  leasts  with  respect 
to  the  testimony  of  the  three  witnesses  referred  to.  The 
record,  however,  discloses  that  there  was  ample  evi- 
3  dence,  concerning  which  there  is  no  objection,  tending 
to  establish  that  appellee  was  the  person  referred  to 
in  the  article  in  question.  We  have  heretofore  pointed 
ont  in  this  opinion  that  appellant  did  not  attempt  to  con- 
trovert this  issue,  as  a  matter  of  proof,  and  we,  therefore, 
cannot  see  how  it  caji  be  said  to  have  been  prejudiced 
by  the  admission  of  hearsay  testimony  upon  an  issue  un- 
controverted  as  to  evidence,  and  amply  proven  by  other 
competent  evidence. 

The  incompetent  evidence  complained  of  cannot  be  said 
to  be  of  such  a  character  as  to  affect  the  substantial  rights 
of  the  defendant  or  to  go  to  the  merits  of  the  cause.  The 
visit  of  the  wife  to  California  and  subsequent  return  of 
the  child  was  proven  by  other  competent  evidence,  and, 
in  fact,  was  not  disputed  by  any  testimony  of  the  defense. 

In  this  connection  the  rule  has  been  declared  to  be 
that: 

*^Where  there  is  no  conflict  of  evidence,  or  where  the 
conflict  is  so  slight  as  to  be  undeserving  of  serious  con- 
sideration, then  there  is  no  reason  why  the  appellate  tri- 
bunal may  not  say  from  an  examination  of  the  record 
that  no  harm  was  done  by  the  wrong  ruling  letting  in 
the  incompetent  evidence  or  keeping  out  the  competent." 
Elliott's  Appellate  Procedure,  Sec.  670. 

We  are  of  the  opinion  that  the  admission  of  improper 
evidence  of  a  fact  in  issue  is  harmless  when  the  verdict 
is  supported  by  sufficient  competent  evidence  which  is  un- 
contradicted. The  authorities  are  numerous  upon  this 
proposition  and  we  cite,  with  approval,  the  following: 
Hauck  vs.  Mishawaka  (Ind.)  60  N.  E.  162;  Fike  vs. 
Ott  (Neb.)  107  N.  W.  744;  Upchurch  vs.  Nizell,  (Fla.) 
40  So.  29;  Prescott  vs.  N.  W.  Ry.  Co.,  (Ark.)  67  S.  W. 
864;  Bluthenthal  vs.  Case  (Ga.),  33  S.  E.  996:  West 
Chicago  St.  Ry.  Co.  vs.  Kennelly  (111.),  48  K  E.  996; 
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Clough  vs.  Hilliard  (Iowa),  76  N.  W.  726;  Harper  vs. 
Weikel  (Ky.),  89  S.  W.  1125. 

Error  predicated  upon  the  overruling  of  the  appellant's 
motion  for  an  instructed  verdict  is  next  presented  for  our 
consideration.  The  first  ground  for  this  motion  was  that 
the  publication  is  not  libelous,  per  se.  It  is  contended  that 
the  article  in  question  simply  charged  that  appellee  had 
expressed  and  implied  an  intention  to  obtain  a  divorce 
from  his  wife  and  marry  another,  a  thing  which  the  law 
does  not  forbid,  and  which  does  not  degrade  one  socially,, 
or  bring  one  into  contempt  or  ridicule. 

Appellant  has  adopted  an  altogether  too  favorable  con- 
struction of  this  article  with  which  we  find  ourselves  un- 
able to  agree.   The  article  charged  that: 

"A  certain  benedict  is  furnishing  real  food  for  conver- 
sation by  his  expressed  and  implied  intention  to  divorce 
his  wife  and  marry  the  charming  little  widow  with  whom- 
he  has  been  seen  so  constantly  of  late. 

"The  prolonged  absence  of  the  wife,  and  the  recent  re- 
moval of  the  baby  from  the  mother's  care  to  that  of  the 
widow,  add  color  to  the  rumors  which  are  further  substan- 
tiated by  the  widow  herself,  who  is  said  to  make  no  secret 
of  existing  conditions. 

'Tery  frankly  and  none  too  gently,  she  breaks  it  to  her 
intimate  friends,  that  the  couple  have  never  been  happy; 
that  conjugal  troubles  of  long  standing  will  find  their  way 
t6  the  august  judgment-seat  of  the  divorce  court,  and 
that  after  all  is  said  and  done  she  intends  to  become  the 
second  wife  of  the  would-be  divorced  man. 

"Delightfully  frank,  but  hardly  refreshing.  Certainly 
highly  interesting  evidence  of  the  danger  of  leaving  a  hus- 
band home  to  the  tender  mercies  of  one's  best  friend. 

"That  this  particular  couple  contemplate  a  deviation- 
from  the  straight  double  harness  jog  trot,  comes  as  genu- 
ine surprise  to  their  numerous  friends  in  Albuquerque, 
who  had  always  considered  them  a  shining  example  of 
marital  happiness.  The  man  stands  high  in  professional 
circles  and  his  wife  is  prominent  socially.  The  disarrange- 
ment of  this  Ruppnspdly  happy  scheme  of  existence  is  a 
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downright  shock  to  many  and  unfortunately  for  all  con- 
cernedy  the  thing  seems  to  be  proclaimed  through  Gos- 
sip's megaphone  for  the  edification  of  the  town  at  large. 
'^It  really  looks  as  though  we  will  wake  up  some  fine 
morning  to  learn  that  muffled  wedding  bells  have  chimed 
in  the  night  unless — well^  fickleness  has  been  known  to 
turn  upon  itself,  you  know.  Divorce  proceedings  take  time 
and  time  affords  opportunity  a-plenty  for  men  of  fickle 
nature  and  wayward  fancies  to — change  their  minds.  As 
says  Owen  Meredith:  ^'Tis  not  that  I  expect  to  find  a 
more  devoted,  fond  or  true  one ;  Enough  for  me  that  she's 
a  new  one.' " 

It  is  plain  that  this  article  had  a  tendency  to  bring  the 
plaintiff  into  disrepute  and  subject  him  to  ridicule  if  not 
to  public  contempt,  and  would  at  least  lower  him  in  the 
estimation  of  his  fellow  citizens. 

We  agree  with  Mr.  Cooley's  statement  of  the  general 
rule  upon  this  subject: 

"Any  false  and  malicious  writing  published  of  another 
is  libelous  per  se,  when  its  tendency  is  to  render  him  con- 
temptible or  ridiculous  in  public  estimation,  or  expose  him 
to  public  hatred  or  contempt,  or  hinder  virtuous  men  from 
associating  with  him."  Cooley  on  Torts  (3rd  Ed.)  401; 
Newell  on  Slander  and  Libel,  p.  43;  Morey  vs.  Morning 
Journal  Ass'n.,  9  L.  R.  A.  621;  Bepublican  Pub.  Co.  vs. 
Mosman,  24  Pac.  1051. 

It  has  been  held  that  any  words  which  tend  to  lower 
the  plaintiff  in  the  estimation  of  his  friends  are  libelous 
per  se.   Jones  vs.  Eoberts,  73  Yt.  201 ;  50  Atl.  1071. 

We  therefore  do  not  consider  that  the  trial  court 
4   was  in  error  in  treating  the  publication  as  one  libel- 
ous, per  se. 
The  second  ground  of  the  motion  for  a  directed  verdict 
was  that  the  complaint  was  insufficient  in  that  it  failed  to 
set  out  the  proper  inducement  and  innuendo. 

It  is  conceded  by  appellant  that  if  the  words  used  are 
unequivocal  and  actionable  per  se,  and  point  with  cer- 
tainty to  the  person  to  whom  they  are  intended  to  apply, 
it  is  not  necessary  to  set  forth  any  extrinsic  facts  to  make 
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them  actionable.  In  view  of  our  conclusion  upon  the 
first  ground  of  the  motion  it  is,  therefore,  unnecessary  to 
further  consider  the  second  ground. 

The  third  ground  of  the  motion  was  that  there  had 
been  a  total  failure  of  proof  by  competent  evidence.  We 
have  heretofore  considered  one  of  the  points  under  this 
ground,  i.  e.  the  application  of  the  article  in  question  to 
plaintiff,  and  it  only  remains,  therefore,  for  us  to  con- 
sider the  alleged  failure  of  proof  of  express  malice. 

The  authorities  in  speaking  of  malice  as  an  element  in 

libel  or  slander,  divide  it  into  two  classes,  to-wit,  malice 

in  law  and  malice  in  fact.     Malice  in  law  is  implied 

5  malice  and  arises  by  operation  of  law  when  a  publi- 
cation is  made  without  lawful  excuse.     Times  Pub. 

Co.  vs.  Carlisle,  94  Fed.  762.   Actual  malice  or  malice  in 
fact,  sometimes  denominated   as  express  malice,   im- 

6  plies  personal  hatred  or  ill  will  towards  the  plaintiff, 
or  wanton  disregard  of  the  civil  obligations  of  the  de- 
fendant toward  the  plaintiff.  Jillison  vs.  Goodman,  43 
Maine  287;  69  Am.  Dec.  62;  Childers  vs.  San  Jose,  etc., 
38  Pac.  903;  Cooley  on  Torts  (3rd  Ed.)  Sec.  245;  Odgers 
on  Libel  and  Slander  (5th  Ed.),  341  et  seq;  25  Cyc.  372; 
Times  Pub.  Co.  vs.  Carlisle,  94  Fed.  762. 

It  has  been  quite  generally  held  by  the  courts  of  this 

country  that  repetitions  of  the  alleged  defamatory  matter 

or  other  defamatory  publications  of  a  similar  char- 

7  acter  are  admissible  to  show  actual  or  express  malice 
on  the  part  of  the  defendant.    Ransom  vs.  McCurdy, 

140  Ills.  626 ;  Meyer  vs.  Bohlfing,  44  Ind.  238 ;  Sharp  vs. 
Bowlar,  103  Ky.  282;  Bailey  vs.  Bailey,  94  Iowa  598; 
Davis  vs.  Starrett,  97  Me.  568,  55  Atl.  516 ;  Hastings  vs. 
Stetson,  130  Mass.  76 ;  Frederickson  vs.  Johnson,  60  Minn. 
337,  62  K  W.  388;  Krup  vs.  Corley,  95  Mo.  App.  610; 
Enos  vs.  Enos,  135  N.  Y.  609 ;  Cavanaugh  vs.  Austin,  42 
Vt.  576;  Hansbrough  vs.  Stinnett,  25  Gratt  495;  Swin- 
dell vs.  Harper,  51  W.  Va.  381,  41  S.  E.  117;  Odgers, 
p.  349;  Xewell  (2nd  Ed.),  p.  349. 

In  the  present  case  there  appears  to  have  been  a  re- 
publication of  the  original  article,  and  other  publications 
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with  reference  thereto,  which  having  been  proven,  fur- 
nishes the  evidence  of  express  malice,  or  malice  in  law, 
asserted  to  be  lacking  in  this  case. 

Appellant  assigns  error  in  refusal  of  trial  court  to  give 
requested  instructions  numbered  1,  2,  3,  4,  and  5. 

Instructions  numbered  1,  2,  and  3  relate  to  the  rule 
with  reference  to  vindictive  or  punitive  damages  and  were 
to  the  effect  that  no  damages  of  this  character  could  be 
recovered  in  the  absence  of  proof  of  express  malice. 

We  have  already  discussed  the  element  of  express  malice 
and  will,  therefore,  briefly  consider  appellant's  contention 
that  this  court  having  under  consideration  a  question  of 
first  impression  should  not  adopt  the  rule  authorizing 
punitive  damages  generally  in  cases  of  tort;  ajid,  the  fur- 
ther contention  that  where  the  wrong  complained  of  also 
constitutes  a  crime,  punitive  damages  should  not  be  al- 
lowed. In  this  connection  we  observe  appellee's  conten- 
tion that  neither  of  these  points  were  raised  upon  the  trial, 
but  we  are  of  the  opinion  that  appellant's  requested  in- 
struction No.  4  was  probably  sufficient  to  raise  the  ques- 
tions and  in  view  of  the  importance  of  this  case,  we  will 
resolve  the  doubt  in  favor  of  appellant  and  consider  the 
question  as  one  properly  raised. 

With  the  contention  of  appellant,  however,  we  are  un- 
able to  agree.  As  stated  in  the  brief  of  appellee,  under 
the  common  law  of  England,  expressly  adopted  in  this 
8  jurisdiction  by  statute,  punitive  dapiages  were  allowed 
in  cases  of  tort  where  gross  negligence,  malice,  or  other 
circumstances  of  aggravation  are  shown,  and  until  our 
legislature  provides  a  different  rule  upon  the  subject,  it 
is  our  dutv  to  declare  and  enforce  the  common  law  rule. 

We  fully  agree  with  Mr.  Justice  Grier  who,  in  the  case 
of  Day  vs.  Woodworth,  13  How.  371,  said: 

"It  is  a  well  established  principle  of  the  common  law, 
that  in  actions  of  trespass  and  all  actions  on  the  case  for 
torts,  a  jury  may  inflict  what  are  called,  exemplary,  puni- 
tive, or  vindictive  damages  upon  a  defendant,  having  in 
view  the  enormity  of  his  offense,  rather  than  the  measure 
of  compensation  to  the  plaintiff.'* 
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The  conflict  of  authority  upon  this  question  and  merit 
thereof  is  fully  discussed  by  Mr.  Sedgwick  in  his  work  on 
Damages.  (Vol.  1,  9th  Ed.,  Sees.  347  et  seq.),  and  after 
careful  consideration  we  see  no  logical  reason  for  a  depar- 
ture from  the  general  trend  of  American  authority. 

Eespecting  the  other  phase  of  appellant's  contention, 
we  concede  that  some  jurisdictions  have  held  that  the  doc- 
trine of  exemplary  damages  does  not  apply  to  actions  for 
wrongs  which  are  also  criminal  offenses.  The  great  weight 
of  authority,  however,  is  to  the  contrary.  1  Sedgwick  on 
Damages  (9th  Ed.),  Sec.  386. 

As  stated  by  the  Supreme  Court  of  Wyoming:  ^'Where 
the  act  is  punishable  criminally,  the  judgment  for  the  act 
as  an  offense  against  the  criminal  laws  is  for  the 
wrong  done  the  public,  while  the  damages  awarded  in  a 
civil  action,  although  punitive  and  inflicted  by  way  of 
example  and  punishment,  are  for  the  offense  committed 
wantonly  or  maliciously  against  an  individual  sufferer." 
Cosgriff.  vs.  Miller,  10  Wyo.  190,  68  Pac.  206,  at  217. 

It  is  our  opinion,  therefore,  that  a  wrongful  act  pun- 
ishable as  an  offense,  does  not  preclude  exemplary 
9  damages  therefor  in  a  civil  act  sounding  in  tort.  Sum- 
mers vs.  Keller,  152  Mo.  App.  626,  133  S.  W.  1180. 
See  also  Anderson  vs.  International  Harvester  Co.,  etc. 
(Minn.),  116  K  W.  101,  16  L.  R.  A.  (X.  S.)  440,  and 
case  note. 

Appellant  having  failed  to  argue  that  portion  of  this 
assignment  pertaining  to  the  refusal  of  the  trial  court  to 
give  its  requested  instructions  numbered  4  and  5,  is  deemed 
to  have  waived  same. 

The  appellant  assigns  error  in  giving  instructions  num- 
bered 1,  3,  5,  10  and  14,  as  given  by  the  trial  court. 

The  ground  of  exception  to  the  first  instruction  is  that 
it  did  not  clearly  indicate  to  the  jury  that  the  publication 
of  the  article  in  question,  cojitained  in  the  Morning  Jour- 
nal of  November  17th,  was  the  only  article  to  be  taken 
into  consideration  insofar  as  the  damage  suffered  by  plain- 
tiff was  concerned.  The  instruction  advised  the  jury  that 
tlie  plaintiff  sought  to  recover  damages  for  the  publication 
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of  defamatory  matter  in  its  issue  of  November  17th,  1912, 
and  that  the  second  cause  of  action  was  not  before  the  jury 
for  consideration,  which  had  to  do  with  the  re-publication 
of  the  article  in  question,  on  November  24,  1912.  This 
we  consider  8u£5eient  and  not  calculated  to  mislead  the 

Instruction  No.  3,  it  is  argued,  in  effect  said  to  the 
jury  that  the  defendant  was  a  corporation  and  must  act 
through  agents,  and  is  liable  for  the  acts  of  those  agents 
and  must  assume  and  bear  the  responsibility  for  their 
acts  done  in  the  course  of  employment.  It  being  con- 
tended by  appellant-  that  this  would  not  be  correct,  as  a 
proposition  of  law,  insofar  as  any  punitive  or  exemplary 
damages  are  concerned  unless  it  is  shown  that  there  was 
malice,  in  fact,  either  in  the  publisher  or  in  the  writer 
of  the  article,  and  that  such  article  was  written  with  the 
knowledge  and  consent  of  the  defendant  or  ratified  by  it, 
knowing  it  to  be  false  and  with  express  malice. 

We  cannot  agree  that  this  instruction  dealt  with  the 
subject  of  damages,  or  that  the  objection  of  appellant  to 
this  instruction,  as  here  set  forth,  was  presented  for  the 
consideration  of  the  trial  court  by  specific  exception.  The 
exception  to  this  instruction,  as  it  appears  in  the  record, 
specifying  other  grounds  of  objection. 

Where  specific  objection  is  urged  to  an  instruction  of 
the  trial  court,  a  ground  other  than  that  so  presented 
10  for  the  consideration  of  the  trial  court  cannot  be 
urged  as  the  basis  of  an  assignment  of  error  on  ap- 
peal. 

The  objection  of  appellant  might  possibly  have  been 
urged  to  the  court^s  instructions  numbered  11  and  12, 
upon  punitive  damages,  but  not  beijig  addressed  to  these 
instructions  and  not  having  been  sufficiently  presented 
for  the  consideration  of  the  trial  court,  we  are  unable  to 
now  give  consideration  to  the  questions  as  raised. 

Appellant  has  not  argued  its  grounds  as  to  the  remain- 
ing instructions  included  within  this  assignment,  and  we. 
therefore,  consider  them  waived. 


n 
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Finduig  no  error  in  the  record,  the  judgment  of  the 
District  Court  is  alSrmed,  and  it  is  so  ordered. 


(No.  1638,  June  16,  1914) 
E.  S.  MUNDY,  AppeUee,  vs.  W.  J.  IRWIN,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  A  cost  bond  is  required,  on  appeal  or  writ  of  error,, 
only  for  the  protection  of  the  appellee  or  defendant  in  error, 
and  is  not  essential  in  order  to  confer  Jurisdiction,  and  fail- 
ure to  give  same  may  be  cured  by  tendering  and  filing  a 
bond  before  advantage  of  the  failure  to  file  same  Is  taken 
by  an  adversary. 

P.  172 

2^  A  motion  to  dismiss  the  appeal,  or  for  diminution  of 
the  record  proper  based  upon  failure  to  incorporate 
the  opinion  of  the  trial  court  in  the  transcript  of  record, 
will  be  overruled  where  it  appears  that  the  opinion  has  been 
incorporated  into  and  made  a  part  of  the  final  decree,  or 
Judgment,  which  is  included  In  the  transcript  of  record. 

P.  173 

3.  Without  the  certificate  of  the  court  or  referee,  required 
by  Sec.  24«  Chap.  57,  S.  L.  1907*  the  testimony  cannot  be 
considered  as  any  part  of  the  record  for  the  purpose  of  hav* 
ing  the  same  reviewed  by  this  court,  upon  appeal  or  writ 
of  error,  without  any  bill  of  exceptions. 

P.  174 

4.  Sec.  16  of  Chap.  57,  of  the  Session  Laws  of  1907,  pro- 
viding for  a  supersedeas  or  stay  of  execution  upon  any  final 
Judgment  must  be  strictly  complied  with,  and  failure  to  file 
a  sufilcient  bond  within  the  sixty  days  limited  by  the  act, 
will  result  in  failure  to  stay  the  execution. 

P.  175 
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Appeal  from  District  Court,  Chaves  County;  Merritt  C. 
Mechem,  Presiding  Judge.    Motion  denied. 

HiKAM  M.  Dow  AND  BoBEBT  C.  Dow,  Roswell,  N.  M., 
for  Appellee. 

Motion  to  Dismiss  Appeal.  See.  14^  Chap.  57,  Sess.  L. 
1907;  Chap.  57,  Sec.  16,  Sess.  Acte  1907. 

Failure  to  comply  with  any  plain  statutory  requirement 
with  reference  to  undertaking  on  appeal,  goes  to  court's 
jurisdiction  on  subject  and  will  necessitate  dismissal.  Sec. 
14,  Chap.  57,  L.  1907;  Spelling  on  New  Trial  &  App. 
Pr.,  Sees.  «47,  661;  134  Pac.  216;  1  Ency.  PL  &  Pr.  996; 
15  Mich.  514;  18  Col.  241;  38  N.  E.  625;  2  Cyc.  849; 
Haynes  New  Trial  &  Appeal  (Rev.  Ed.),  Vol.  2,  Sec.  212. 

Motion  for  Diminution  of  Record.  120  Pac.  309;  Sec. 
21,  Chap.  57,  L.  1907. 

Motion  for  Diminution  of  Record  Proper.  Sec.  22, 
Chap.  57,  L.  1907;  Rule  21  of  Rules  Supreme  Court  of 
State  of  New  Mexico. 

OPINION. 

HANNA,  J.— This  appeal  was  taken  July  28th,  1913. 
On  September  4th,  1913,  what  purported  to  be  a  super- 
sedeas bond  was  filed,  the  condition  of  which  undertaking 
was  as  follows,  to- wit: 

^^The  condition  of  this  application  is  such  that  if  the 
said  W.  J.  Irwin  shall  prosecute  his  said  appeal  with  due 
diligence  and  shall  pay  all  costs  that  may  be  adjudged 
against  him  in  case  such  appeal  be  dismissed  or  the  de- 
cision of  the  District  Court  be  void ;  otherwise,  to  remain 
in  full  force  and  effect." 

The  statutory  requirement  concerning  bonds  of  this 
character  as  set  forth  in  Sec.  16,  Chap.  57,  S.  L.  1907, 
is  that  such  bonds  are  to  be  conditioned  upon  payment  of 
tlie  judgment  as  well  as  costs,  and  it  is,  therefore,  clear 
that  this  bond  is  insufficient  as  a  supersedeas  bond. 

Appellee  moves  that  this  appeal  be  dismissed  because 
of  failure  to  file  a  cost  bond  within  the  statutory  period 


172  SUPREME  COURT  OF  NEW  MEXICO 

Mundy  v.  Irwin,  19  N.  M.  170 

of  thirty  days,  and  by  appellant  it  is  contended  that  should 
the  undertaking  referred  to,  be  insufficient  as  a  superse- 
deas bond,  it  is  sufficient  as  a  cost  bond,  and  was  filed  be- 
fore any  advantage  was  taken  of  the  failure  to  file  same 
wdthin  the  period  of  thirty  days  fixed  by  our  statute.  We 
agree  with  appellant's  contention. 

The  so-called  supersedeas  bond  is  sufficient  as  a  cost 
t)ond  and  was  filed  before  advantage  was  taken  of  the 
failure  to  file  within  thirty  days. 

As  announced  by  this  court  in  the  case  of  Canavan  vs. 
Canavan,  138  Pac.  200,  in  an  opinion  by  Chief,  Justice 
Roberts : 

"The  filmg  of  the  bond  is  not  necessary  to  our  juris- 
dictioji.  It  attaches  upon  the  allowance  of  the  appeal  or 
the  issuance  of  the  writ  of  error.  Other  statutory  require- 
ments, of  course,  must  be  complied  with  in  order  to  give 
the  court  jurisdiction  over  the  parties,  but  it  acquires 
jurisdiction  of  the  cause  by  the  allowance  of  the  appeal 
or  issuance  of  the  writ  of  error.  Many  steps  are  required 
of  the  appellant  or  plaintiff  in  error  before  he  can  bring 
the  case  to  a  hearing  on  the  merits,  and  a  failure  on  his 
part  to  comply  with  the  statutory  requirements,  advan- 
tage being  taken  thereof  by  his  adversary,  may  preclude 
a  hearing  on  the  merits  and  result  in  a  dismissal  of  the 
appeal." 

This  court  is  of  the  opinion  that  a  cost  bond  is  required 
on  appeal  or  writ  of  error,  only  for  the  protection  of 
1  the  appellee  or  defendant  in  error,  and  is  not  essential 
in  order  to  confer  jurisdiction,  and  failure  to  give 
same  may  be  cured  by  tendering  and  filing  a  bond  before 
advantage  of  the  failure  to  file  same  is  taken  by  an 
adversary. 

It  further  appears  that  a  general  appearance  was  (en- 
tered in  this  cause  without  raising  objection  to  t-ie  failure 
to  file  a  cost  bond,  which,  in  itself,  would  necessitate  the 
overruling  of  the  motion  to  dismiss  under  the  rule  an- 
nounced by  this  court  in  the  Canavan  case,  supra. 

As  a  second  ground  of  appellee's  motion  to  dismiss,  it 
is  urged  that  the  opinion  of  the  trial  court,  embodying 
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findings  of  fact  and  conclusions  of  law^  has  not  been  an- 
nexed to,  or  transmitted  with,  the  record  in  this  cause,  as^ 
required  by  Rnle  21  of  this  court,  and  Sec.  22,  Chap.  57, 
of  the  Session  Laws  of  1907.  This  alleged  failure  to  in- 
corporate the  opinion  of  the  trial  court  in  the  record  is 
also  made  the  basis  of  a  motion,  by  appellee,  for  diminu- 
tion of  the  record  proper. 

An  examination  of  the  record  proper,  however,  discloses 
that  the  opinion  of  the  trial  court  was  incorporated  in 
and  made  a  part  of  the  final  decree  in  this  cause  and, 
2  therefore,  appears  in  the  record  proper.  It  was  not 
the  intent  of  the  legislature  in  adopting  Sec.  22,  of 
the  Appellate  Procedure  Act,  or  the  policy  of  this  court 
in  adopting  its  Rule  21,  to  require  parties  to  do  a  needless 
or  useless  thing,  and  inasmuch  as  the  opinion  of  the  trial 
court  appears  as  a  part  of  the  record  proper  in  this  cause- 
in  the  final  decree,  we  must  overrule  this  second  ground 
of  appellee's  motion  to  dismiss,  as  well  as  the  motion  for 
diminution  of  the  record  proper. 

Appellee  further  moves  to  strike  from  the  transcript 
of  record  everything  therein  contained  which  is  not  a  part 
of  the  record  proper,  upon  the  ground  that  same  has  not 
been  properly  certified  by  the  court  under  Sec.  24,  Chap. 
57,  S.  L.  1907,  the  cause  having  been  tried  by  the  court 
without  a  jury. 

In  this  connection  appellant  moves  for  leave  to  correct 
the  transcript  of  record,  among  other  things,  by  inserting 
therein  a  certificate  by  the  judge  in  conformity  with  the^ 
provisions  of  Sec.  24,  referred  to.    Section  24  provides: 

"In  all  actions  tried  without  a  jury  the  testimony  taken 
before  a  court  or  that  taken  by  a  referee,  the  transcribed 
notes  of  the  stenographer  in  such  cases,  properly  certified 
by  the  court  or  referee,  and  all  motions,  orders  or  deci- 
sions made  or  entered  in  the  progress  of  the  trial  of  any 
such  action  shall  become  and  be  a  part  of  the  record  for- 
the  purpose  of  having  the  cause  reviewed  by  the  supreme 
court  upon  appeal  or  writ  of  error,  without  any  bill  of 
exceptions." 

It  is,  therefore,  plain  that  without  the  certificate  of 
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the  court  or  referee,  required  by  Sec.  24,  Chap.  57, 
3  S.  L.  1907,  the  testimony  cannot  be  considered  as  any 
part  of  the  record  for  the  purpose  of  having  the  same 
reviewed  by  this  court,  upon  appeal  or  writ  of  error, 
without  any  bill  of  exceptions.  The  Oliver  Typewriter 
Co.  vs.  Burtner  &  Ramsey,  17  N.  M.  354;  Fidelity  Bldg. 
etc.  vs.  Byrd,  154  Ind.  47,  55  N.  E.  867;  Boss  vs.  Berry, 
16  N.  M.  778,  120  Pac.  309. 

The  motion  to  strike  that  portion  of  the  transcript  not 
included  within  the  record  proper,  is  therefore,  sustained. 

Appellant  also  seeks  to  amend  the  transcript  of  record 
by  filing  a  supersedeas  bond  in  lieu  of  the  one  set  out  in 
the  transcript,  so  as  to  bind  appellajit  to  pay  any  judg- 
ment rendered  in  this  cause,  as  well  as  the  costs.  In  sup- 
port of  his  motion  to  correct  or  amend  the  transcript,  ap- 
pellant sets  out  that  the  omissions  occurred  through  inad- 
vertence and  that  he  has  moved  to  correct  the  same  as  soon 
as  the  omissions  were  discovered,  further  asserting  that  no 
prejudice  can  result  to  appellee  by  reason  of  the  omis- 
sions. 

In  the  absence  of  a  supersedeas  bond  appellee  is  entitled 
to  an  execution  for  his  money  judgment,  or  the  possession 
of  the  land  as  the  case  may  be  and  would,  therefore,  be 
prejudiced  by  a  denial  of  his  rights  in  this  respect. 

Section  16  of  the  appellate  procedure  statute  provides 
as  follows: 

"There  shall  be  no  supersedeas  or  stay  of  execution  upon 
any  final  judgment  or  decision  of  any  of  the  district. courts 
in  which  an  appeal  has  been  taken,  or  a  writ  of  error  sued 
out  unless  such  appellant  or  plaintiff  in  error  shall,  within 
sixty  days  from  the  date  of  entry  of  such  judgment  or 
decision,  or  some  responsible  person  for  him,  execute  a 
bond  to  the  adverse  party  in  double  the  amount  of  such 
judgment  complained  of,  with  sufficient  sureties,  to  be 
approved  by  the  clerk  of  the  district  court,  in  case  of  ap- 
peals and  by  the  clerk  of  the  supreme  court  in  case  of  writ 
of  error,  conditioned  for  the  pajntnent  of  such  judgment, 
and  all  the  costs  that  may  be  adjudged  against  him  in 
ease  such  appeal  or  writ  of  error  be  dismissed  or  the  judg- 
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ment  or  decision  of  the  district  court  be  afl&rmed/' 
It  is  not  within  our  province  to  enlarge  the  time,  grant- 
ed by  this  statute,  within  which  the  judgment  may 

4  be  superseded.    Section  16  of  Chapter  57  of  the  Ses- 
sion Laws  of  1907,  providing  for  a  supersedeas  or  stay 

of  execution  upon  any  final  judgment  must  be  strictly 

complied  with,  and  failure  to  file  a  sufficient  bond  within 

the  sixty  days  limited  by  the  act,  will  result  in  failure  to 

stay  the  execution. 
For  the  reasons  indicated,  the  motion  of  appellant  to 

amend  the  transcript  of  record,  in  the  two  respects  pointed 

out,  is  denied. 


(No.  1656,  June  15,  1914) 

J.  M.  PALMER,  Plaintiff  in  Error,  vs.  FRANK  B. 
ALLEN,  Defendant  in  Error. 

SYLLABUS  BY  THE  COURT. 

1.  Where  plaintiff  in  error  fails  to  file  a  cost  bond  within 
thirty  days,  after  suing  out  such  writ  of  error,  as  required 
by  Section  14,  Chapter  57,  S.  L.  1907,  and  such  default  has 
not  been  waived  by  defendant  in  error,  the  court  wilL  upon 
motion,  dismiss  the  writ  of  error. 

P.  176 

Error  to  District  Court,  San  Juan  County,  Edmund  C. 
Abbott,  Presiding  Judge.    Dismissed. 

J.  M.  Palmer  and  Perkins  &  Main,  for  Plaintiff  in 
Error. 

Valuation.  70  Pac.  603 ;  105  U.  S.  45 ;  S.  C.  26th  Law 
Ed-  125. 

SUPPLEMENTAL  BRIEF  OF  PLAINTIFF. 

Motion  to  Permit  Plaintiff  to  File  Cost  Bond.  138 
Pac.  200. 
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Frank  A.  Burdick,  for  Denfendant  in  Error. 
Motion  that  writ  of  error  issued  be  quashed  and  action 
dismissed.   136  Pac.  216 ;  24  Pac.  2. 

REPLY  BRIEF  OF  PLAINTIFF. 

Motion  to  quash  writ.   94  Pac.  946 ;  124  Pac.  2. 

OPINION. 

EOBEETS,  C.  J. — The  writ  of  error  herein  was  sued 
out  on  the  8th  day  of  January,  A.  D.  1914.  Plaintiff  in 
error  failed  to  file  a  cost  bond  within  thirty  days  as  re- 
quired by  Sec.  14,  Chap.  57,  S.  L.  1907,  and  on  February 
17th,  thereafter,  defendant  in  error  filed  a  motion  to  dis- 
miss the  action  and  quash  the  writ  of  error  because  plain- 
tiff in  error  had  failed  to  comply  with  the  statute  in  that 
regard.  Under  the  rule  announced  by  this  court  in  the 
case  of  Farmers'  Development  Co.  vs.  Bayado  Land  & 
Irrigation  Co.  134  Pac.  216,  and  Canavan  vs.  Canavan, 
138  Pac.  200,  we  are  compelled  to  sustain  the  motion.  In 
the  Canavan  case  we  held  that  the  appellee  or  defendant 
in  error  could  waive  the  giving  of  a  cost  bond,  and  that 
he  does  so  where  he  appears  and  interposes  no  objection 
to  the  irregularity.  In  this  case,  however,  there  is  no 
waiver,  as  defendant  in  error  has  never  appeared  for  any 
purpose,  except  to  ask  a  dismissal  of  the  cause  because  no 
bond  has  been  filed.  Plaintiff  in  error  argues  that  de- 
fendant in  error,  by  asking  that  the  writ  of  error  be 
quashed,  has  appeared  generally  and  to  the  merits. 
1  There  is  no  merit  in  this  contention,  because  it  is  ap- 
parent that  defendant  was  seeking  to  secure  only  the 
dismissal  of  the  writ  of  error  on  the  sole  ground  of  plain- 
tiff's failure  to  comply  with  the  statutory  requirement  as 
to  the  giving  of  a  cost  bond. 

For  the  reasons  stated,  the  cause  will  be  dismissed,  and 
it  is  so  ordered. 


JANUARY  TERM,  A.  D.  1914  177 

Reed  v.  Rogers,  19  N.  M.  177 

(No.  1664,  June  17,  1914)  • 

JAMES  W.  EEED,  Appellant,  vs.  WILLIAM  E.  ROG- 
ERS, et  ah.  Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Where  the  complaint  in  an  action  for  rescission  of  an 
executed  contract  for  the  sale  of  land  alleges  that  the  title 
to  a  certain  portion  of  the  land  transferred  to  the  plaintiff 
has  failed  and  this  failure  of  title  is  admitted  by  the  an- 
swer, which  answer  also  sets  up  and  alleges  that  the  plain- 
tiff took  possession  with  full  knowledge  of  the  state  of  the 
title,  that  he  has  held  the  land  in  question  three  years  be- 
fore bringing  suit,  that  he  has  offered  to  sell  some  of  it, 
exercised  complete  dominion  over  the  same,  made  improve- 
ments thereon,  and  that  he  is  estopped  to  claim  recission 
by  reason  of  laches;  in  such  a  state  of  the  pleadings  it  is 
not  error  on  the  part  of  the  trial  judge  to  deny  a  motion 
for  judgment  on  the  pleadings  as  the  allegations  in  the 
pleadings  raise  issues  to  be  passed  upon  by  the  court. 

P.  181 

2.  In  a  case  for  rescission  of  an  executed  contract  of  sale. 
In  which  the  defendant  gave  the  plaintiff  a  warranty  deed, 
the  trial  court,  failing  to  find  either  fraud,  mutual  mistake 
or  other  equitable  grounds  for  rescission,  properly  holds 
that  the  plaintiff  relied  upon  his  covenants  of  title  in  the 
conveyance  and  properly  refuses  to  grant  rescission. 

P.  182 

3.  Where  in  a  suit  for  recission  of  an  executed  contract 
for  sale  of  land,  in  which  the  defendant  grantor  had  given 
the  plaintiff  grantee  a  warranty  deed  under  which  plaintiff 
went  into  possession  and  held  same  for  three  years,  with 
knowledge  of  the  state  of  the  title,  made  improvements,  at- 
tempted to  sell  portions  of  the  land,  and  exercised  complete 
dominion  over  the  same,  and  where  the  trial  court  finds  as  a 
fact  that  if  there  were  misrepresentations  as  to  the  character 
or  kind  of  land  plaintiff  could  have  discovered  them  within 
one  year  and  is  guilty  of  laches, — in  such  a  case  the  plaintiff 
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is  not  entitled  to  reecisslon  but  can  only  recover  upon  the 
covenants  In  his  deed. 

P.  183 

Appeal  from  District  Court,  Chaves  Coujity;  John  T. 
McClure,  Presiding  Judge.    Affirmed. 

GiBBANY  &  Black,  Clifton  Matthews,  Roswell,  N. 
M.,  for  Appellant. 

Sale  or  Exchange  of  Eeal  Property.  39  Cyc,  pp.  1405, 
1406;  16  Ark.  433;  29  A.  &  E.  Enc.  667. 

Mistake  as  to  Title.  2nd  Pom.  Eq.  Jur.,  3rd  Ed.,  Par. 
849;  136  S.  W.,  p.  310;  1  Edw.  Ch.  467;  47  L-  R.  A.  r367; 
8  N.  W.  605. 

Doctrine  of  Laches.   82  Kan.  485 ;  Simpkins  Eq.,  p.  81. 

STATEMENT  OF  FACTS. 

In  August,  1908,  the  appellant  agreed  to  exchange  his 
lands  in  Stojiewall  County,  Texas,  consisting  of  about  666 
acres  and  described  as  Surveys  320  and  329  of  said  county 
and  state,  for  certain  lands  of  the  appellees  in  Eddy  county, 
New  Mexico,  and  pursuant  to  said  agreement  he  conveyed 
his  Texas  lands  to  the  appellees  at  that  time  for  the  con- 
sideration of  $13,000,  subject  to  encumbrances  described 
in  the  warrajitv  deed.  In  consideration  of  said  deed  the 
appellees  agreed  to  convey  and  did  convey  their  lands  in 
Eddy  County  New  Mexico,  to  appellant  for  the  consid- 
eration of  $19,000.  The  appellees  retained  a  mortgage  on 
the  New  Mexico  lands  for  $6,000,  payable  in  three  equal 
annual  installments  of  $2,000  each,  bearing  interest  at  the 
rate  of  ten  per  cent.  Each  party  went  into  possession  of 
the  respective  lands  thus  acquired  and  so  held  possession 
until  the  summer  of  1911,  at  which  time  the  appellant 
learned  that  the  title  to  160  acres  of  the  land  which  he 
had  acquired  from  the  appellees  had  entirely  failed  and 
that  the  land  could  not  be  patented  under  the  appellee's 
script  filing.  After  giving  notice  to  the  appellees  the  ap- 
pellant brought  this  suit  in  October  1911. 
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The  complaint  sets  up  false  and  f^audule;^t  represent- 
ations of  the  appellees  as  to  the  value  and  fertility  of  the 
land  and  damages  therefor^  and  also  the  right  to  rescind 
on  the  ground  of  failure  of  the  title  to  160  acres.  The 
8wer  admits  the  failure  of  title  to  the  160  acres;  admits 
that  the  script  which  had  been  filed  thereon  was  invalid 
and  sets  up  as  a  defense  that  the  appellant  did  not  come 
into  court  with  clean  hands  because  one  William  G.  Beed^  a 
son  of  the  appellant^  had  made  some  settlement  upon  the 
land  which  appellees  had  conveyed  by  warranty  deed  to 
the  appellant.  The  appellees  further  pleaded  estoppel  on 
account  of  laches  as  to  the  misrepresentations  as  to  quality 
and  price  of  the  lands  and  that  appellant  had  encumbered 
said  lands  with  mortgages  and  tax  liens  and  was  not  in  a 
position  to  place  the  appellees  in  statu  quo.  To  this  de- 
fense the  appellant  replied  that  a  second  mortgage  was 
placed  on  the  land  for  the  purpose  of  drilling  an  artesian 
well  and  was  a  necessary  improvement;  that  the  appellant 
had  been  unable  to  produce  crops  on  said  lands  because 
they  were  so  badly  "alkalied"  that  it  killed  any  crop  he 
sowed;  that  he  tried  to  make  it  productive  but  had  failed; 
that  appellant  had  only  learned  of  the  actual  state  of  the 
title  during  the  summer  of  1911  and  that  he  immediately 
demanded  rescission,  and  when  the  same  was  refused 
brought  this  action. 

Before  the  trial  began  plaint iiBP  filed  a  motion  for  judg- 
ment on  the  pleadings,  which  was  not  passed  upon  by 
the  court  at  the  time  but  was  denied  in  the  judgment  of 
the  trial  court  given  later. 

Upon  the  trial  of  the  case  the  court  held  as  to  false  rep- 
resentations as  to  title,  quality,  value  and  fertility  of  the 
land  that  plaintiff  had  slept  upon  his  rights  in  these  par- 
ticulars, as  well  as  to  his  damages.  The  court  found  that 
the  title  to  the  160  acres  had  failed  but  there  were  no 
fraudulent  representations  regarding  the  title.  There- 
upon the  court  dismissed  the  complaint,  and  the  appellant 
has  appealed  upon  the  record  proper. 
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OPINION. 

EAYNOLDS,  D.  J. — The  appellant  assigns  error  as  fol- 
lows : 

1.  The  District  Court  erred  in  not  sustaining  plain- 
tiffs motion  for  judgment  on  the  pleadings,  because  plain- 
tiff's right  to  the  rescission  a»d  cancellation  prayed  for 
in  his  complaint  was  fixed  and  determined  by  the  charge 
in  said  complaint  and  the  admission  in  defendant's  an- 
swer that  there  had  been  a  failure  of  title  as  to  160  acres 
of  the  420  acres  of  land  which  defendants  had  attempted 
and  pretended  to  convey  to  plaintiff. 

2.  The  District  Court  erred  in  not  giving  judgment 
for  plaintiff,  after  trial  of  this  cause  on  the  merits,  be- 
cause the  aforesaid  failure  of  title,  as  idmitted  by  defend- 
ants, and  as  found  by  the  court  from  the  evidence,  showed 
such  gross  and  palpable  fraud,  or  mutual  mistake,  as  to 
make  it  inequitable  for  the  court  to  refuse  to  grant  the 
rescission  and  cancellation  prayed  for  by  the  plaintiff. 

3.  The  District  Court  erred  in  giving  any  consideration 
whatever  to  defendants'  plea  of  laches,  or  to  their  defense 
that  the  parties  could  not  be  placed  in  statu  quo,  because, 
as  admitted  in  their  answer,  and  as  found  by  the  court 
from  the  evidence,  defendants  themselves  were  at  all  times^ 
and  are  still,  in  default  as  to  title  to  the  aforesaid  160 
acres,  and,  therefore,  not  entitled  to  interpose  any  such 
plea  or  defense  in  a  court  of  equity. 

The  appellant  assumes  in  the  first  assignment  of  error 
that  the  mere  fact  that  the  pleadings  showed  a  failure  of 
appellees  to  make  title  in  regard  to  the  160  acres  of  the 
420  acres  transferred  would  of  itself  entitle  him  to  a  judg- 
ment of  rescission.    In  this  we  think  he  is  mistaken. 

It  is  a  familiar  principle  that  on  a  motion  for  judg- 
ment upon  the  pleadings  all  the  allegations  of  the  plead- 
ings are  to  be  taken  as  true  and  that  if  an  issue  of  fact 
is  raised  the  motion  cannot  be  granted.  Sutherland  on 
Code  Pleading,  Vol.  1,  Sec.  1447;  Poland  vs.  Owens,  74 
Pac.  (Okla.)  954;  Moore  vs.  Murry,  75  Pac.  (Mont.),  514,, 
and  cases  cited. 

Further,  there  are  other  allegations  in  the  pleadings 
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which  set  forth  the  condition  of  affairs^  explaining  the 
failure  of  title.  It  appears  that  when  the  exchange  of 
property  was  made  between  the  parties  the  appellant  went 
into  possession  and  had  remained  in  possession  for  three 
years  before  this  suit  for  rescission  was  brought;  and  it 
appeared  further  that  the  appellant  had  made  extensive 
improvements  and  would  have  been  unable  to  have  re- 
turned the  property  to  the  appellees  in  statu. quo.  It  fur- 
ther appeared  from  the  pleadings  that  the  appellees  al- 
leged that  plaintiff  had  taken  possession  with  full  knowl- 
edge of  the  title  to  the  property  in  question  being  a  script 
location;  and  further  it  was  alleged  that  it  was  because 
of  the  action  of  plaintiff's  son,  with  plaintiff's  approval, 
instituting  a  homestead  claim  upon  the  160  acres  in  ques- 
tion that  defendants  were  unable  to  make  title  to  the  prop- 
erty after  the  government  had  refused  to  patent  the  land 
under  defendants'  first  application.  In  view  of  all  these 
allegations  in  the  pleadings,  which  raised  issues  to  be 
1  tried,  it  can  hardly  be  contended  that  the  plaintiff  was 
entitled  to  judgment  of  rescission  on  the  pleadings  or 
that  the  court  erred  in  refusing  to  grant  such  motion. 

The  second  and  third  assignments  of  error  may  be  treat  - 
ed  together  as  they  involve  the  same  proposition. 

The  trial  court,  in  its  opinion  and  findings,  which  are 
a  part  of  the  record  before  us,  found  that  although  the 
plaintiff  haid  been  in  possession  for  three  years,  he  had 
slept  upon  his  rights,  both  as  to  the  represeneations  as  to 
the  quality  of  the  land  and  the  title ;  that  he  had  allowed 
an  imreasonable  length  of  time  to  pass  before  he  brought 
his  suit  for  rescission  on  account  of  misrepresentotions  or 
fraud  as  regarding  the  character  or  quality  of  the  land 
or  failure  of  title.  In  fact,  the  trial  court  found  no  equita- 
ble ground  on  which  rescission  could  be  given. 

The  law  on  this  subject  is  well  stated  under  the  title, 
Vendor  and  Purchaser,  39  Cyc,  page  1413,  where  the 
following  principle  is  laid  down,  sustained  by  numerous 
authorities : 

'TVTiere  a  purchaser  enters  into  possession  under  a  con- 
tract executed  by  a  conveyance  with  covenants  of  war- 
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ranty,  he  is  not  entitled  to  rescind  for  failure  of  title  in 
the  vendor  or  for  defect  in  the  title,  but  must  seek  his 
remedy  in  an  action  at  law  on  the  covenants,  in  the  ab- 
sence of  fraud,  mistake,  insolvency,  or  noo-residence  of 
the  vendor,  or  unless  the  purchaser  has  suffered  eviction 
by  title  paramount  to  that  of  the  vendor.  *  *  *  *  The 
remedy  which  a  court  of  law  can  afford  unless  some  ex- 
traneous circumstances  intervene  to  prevent  it,  is  fully 
adequate  to  all  the  demands  of  justice;  and  that  is  a  suf- 
ficient reason  why  a  court  of  chancery  will  not  interpose." 
Where  a  contract  has  been  full  and  completely  per- 
formed a  court  of  equity  will  not  grant  relief  by  way  of 
rescission  unless  the  strongest  of  reasons  exist  for  its  in- 
terposition, and  this  is  true  even  though  the  circumstances 
of  the  case  are  such  that  were  the  contract  still  executory  a 

court  would  not  decree  specific  performance  at  the  suit 
2   of  the  other  party.    It  has  been  held  frequently  that 

nothing  short  of  actual  fraud  or  mistake  will  justify 
the  court  in  decreeing  rescission  of  an  executed  contract. 
Seddon  et  al.  vs.  Northeastern  Salt  Co.,  Ltd.,  et  al.,  1 
Am.  &  Eng.  Ann.  Cases,  page  544,  and  note  thereto: 

^'Cancelling  an  executed  contract  is  an  exertion  of  the 
most  extraordinary  power  of  a  court  of  equity.  The  power 
ought  not  to  be  exercised  except  in  a  clear  case  and  never 
for  an  alleged  fraud  unless  the  fraud  be  made  clearly  to 
appear.  Never  for  alleged  false  representations  unless  their 
falsity  is  certainly  proved  and  unless  the  complainant  has 
been  deceived  and  injured  by  them."  Atlantic  Delaine 
Co.  vs.  James,  94  U.  S.  207. 

'TV^here  a  party  desires  to  rescind  upon  the  ground  of 
mistake,  or  fraud,  he  must,  upon  the  discovery  of  the 
facts,  at  once  announce  his  purpose  and  adhere  to  it.  If 
he  be  silent  and  continue  to  treat  the  property  as  his  own, 
he  will  be  held  to  have  waived  the  objection  and  will  be 
conclusively  bound  by  the  contract,  as  if  the  mistake  or 
fraud  had  not  occurred.  He  is  not  permitted  to  play  fast 
and  loose.  Delay  and  vacillation  are  fatal  to  the  right 
which  had  before  subsisted."  Grymes  vs.  Saunders,  95 
U.  S.  62. 
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The  authoritiee  cited  by  the  appellant  in  his  brief  which 
we  have  carefully  examined^  apply  to  executory  contracts 
where  the  rule  is  different  from  the  one  applicable  in  a 
case  of  this  kind. 

"Here  is  a  contract  which  has  been  fully  executed.  ♦  ♦  ♦ 
The  consideration  has  been  paid  ,the  conveyance  executed, 
and  full  covenants  have  been  given  and  accepted.  There 
is  no  suggestion  of  insolvency  or  non-residence,  or  that 
the  plaintiff^s  remedy  at  law  would  not  be  adequate.  *  ♦  * 
It  seems  to  us  that  much  of  the  apparent  conflict  that 
is  found  in  the  adjudicated  cases  on  this  subject  is  due 
to  a  failure  to  observe  the  distinction  which  obtains  be- 
tween the  rules  applicable  to  a  contract  still  executory 
and  one  actually  executed."  Decker  vs.  Schultze,  27  L.  R. 
A.  355. 

There  are  other  reasons  on  the  face  of  the  record  why 
it  is  apparent  that  rescission  should  not  be  granted  in  a 
case  of  this  kind.  There  is  nothing  to  show  the  value 
3  of  the  property  for  which  it  is  alleged  the  title  failed 
as  compared  with  the  remainder  of  the  lands.  The 
allegations  made  in  the  answer  and  not  specifically  de- 
nied, showing  oollusion  between  the  appellant  and  his  son, 
although  not  taken  into  consideration  in  this  opinion,  bn 
the  face  of  the  record  would  be  a  ground  for  denying  res- 
cission. 

Finding  as  we  do  no  error  in  the  record,  the  decision 
of  the  district  court  is  herewith  affirmed. 


(No.  1601,  June  18,  1914) 

SAMUEL  G.  HANXA,  Appellee,  vs.  M.  B.  McCRORY, 
Defendant,  The  Bank  of  Commerce  of  San  Marcial, 
Garnishee,  Appellant. 

SYLLABUS  BY  THE  COURT. 
1.  It  is  an  elementary  an  well  settled  rule  of  the  law 
merchant,  that  an  order  for  the  payment  of  money  out  of 
a  particular  fund,  is  not  a  negotiable  instrument.    It  is  like- 
wise equally  well  settled,  that  the  inclusion  In  a  check,  order 
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or  bill  of  exchange  of  a  direction  to  charge  the  amount  to 
the  check,  order  or  of  bill  of  exchange  to  a  particular  ac- 
count, does  not  make  it  payable  conditionally,  or  out  of  a 
particular  fund,  and  therefore  it  is  payable  absolutely  and 
is  negotiable,  and  oes  not  constitute  an  assignment  of  a 
particular  fund.  And  independent  of  judicial  construction, 
this  rule  is  established  in  New  Mexico  by  Sec.  3,  Chap.  83, 
S.  L.  1907. 

P.  188 

2.  The  mere  act  of  stamping  a  bill  of  exchange  "paid" 
by  the  payee,  in  and  of  itself  does  not  constitute  payment. 
Payment  could  only  be  made  by  delivery  of  the  actual  cash, 
or  an  adjustment  of  accounts,  by  agreement  of  the  parties, 
so  that  the  payee  would  be  obligated  to  the  holder  of  the 
bill.  P.  189 

3.  Where  a  statute  requires  the  acceptance  of  a  bill  of 
exchange  to  be  in  writing  and  signed  by  the  drawee,  an 
oral  acceptance  is  not  binding  upon  the  drawee. 

P.  191 

Appeal  from  District  Court,  Socorro  County;  Thomas 
D.  Leib,  Presiding  Judge.   AflSrmed. 

Alexander  R.  Macdonnell,  for  Appellant  and  Gar- 
nishee. 

BRIEF  OF  GARNISHEE. 

Affidavit.   6  Tex.  315;  49  S.  W.  774;  12  N-  M.  460-473. 

In  hands  of  garnishee,  money  was  no  longer  property 
of  defendant,  but  had  been  assigned  to  third  parties.  86 
111.  App.  364. 

General  Rule  in  Garnishment  Proceedings.  7  Ind.  348 ; 
7  111.  546;  15  111.  90;  19  W.  Va.  115;  13  Vt.  133;  16 
Mass.  522;  35  Cah  385-386;  64  Wis.  662;  2  K  H.  375; 
Id.  439. 

PlaintiiBP's  Eight.  8  Ky.  L.  Rep.  62;  Cent.  Digest, 
Vol.  24. 
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Garnishee  Not  Liable.  Am.  Digest,  Cent.  lEd.,  Vol. 
24;  75  111.  469;  39  Mich.  793. 

Garnishee  Cannot  be  Subjected  to  Debt.  27  Minn.  85 ; 
6  X.  W.  445. 

Assignment  Will  Prevent  Garnishment  of  Account.  24 
Mo.  260. 

Xo  charge  that  assignments  were  without  consideration 
or  fraudulent.  124  Pac.  759;  1  How.  43;  31  M^ss.  693; 
51  Miss.  211. 

To  Subject  Garnishee  to  a  Liability.    21  Mo.  30. 

Garnishment  Does  Not  Give  Creditor  Precedence.  15 
Cal.  38. 

Draft  Preferred  to  An  Attachment.  Fed.  Case  Xo.  9474. 

Absolute  Assignment  Xot  Xecessary.  124  N.  M.  Sep. 
36;  37  Mo.  525;  38  Mo.  545;  6  X.  M?.  Eep.  6. 

Burden  of  Proof.  Dec.  Digest,  Sec.  162;  S.  Mo.  657; 
2nd  Story's  Eq.  734-44. 

BRIEF  FOR  APPELLANT. 

Negotiable  Instrument  Law.  Sees.  127,  132,  Chap.  83, 
L.  1907;  78  Fed.  774;  158  Ala.  169;  73  Con.  341;  64 
111.  App.  179;  129  la.  518;  90  Am.  Dec.  196;  56  Wis. 
292;  Daniels  on  Xegotiable  Instruments,  p.  110;  70  Mo. 
App.  285-291 ;  88  X.  W.  67 ;  7  Cyc,  p.  613 ;  66  Fed.  Cas- 
851;  48  Cal.  665;  3  Dill.  210. 

Orders  Xon-negotiable.  56  la.  96;  153  Ala.  756;  88 
Mo.  342 ;  51  Miss.  631 ;  A.  &  E.  Enc.  L.,  p.  885 ;  30  A. 
&  M.  Dec.  246;  8  B.  Mon.  168. 

James  G.  Fitch,  for  Plaintiff  and  Appellee. 

Inaccurate  Use  of  Word.  4  X.  M.  93-129  to  132;  38 
Cyc.  1986 ;  43  Mont.  310 ;  55  Wash  458. 

Xegotiable  Instruments  Law.  L.  1907,  C.  83,  Sees.  185, 
187,  189,  132,  136,  137,  16. 

Acceptance.  Sec.  2546,  C.  L.  1878 ;  94  U.  S.  343 ;  143 
111.  App.  625;  220  Pa.  1 ;  149  Mich.  483;  118  Pa.  St.  294. 

Delivery.  7  Cyc.  685-686;  54  S.  W.  414;  9  Wis.  53: 
180  111.  270. 
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Bank  Liable  at  Time  of  Garnishment.  5  Cye.  640 ;  124 
U.  S.  385;  146  Ala.  688;  114  Tenn.  693;  31  Okla.  139; 
15  Cal.  App.  347. 

OPINION. 

EGBEETS,  C.  J.— On,  or  shortly  before  October  16th, 
1912,  the  Bank  of  San  Marcial,  collected  a  life  insurance 
policy  for  the  defendant,  McCrory,  in  the  sum  of  two 
thousand  dollars.  Prom  the  amount  so  collected  it  made 
certain  deductions,  and  payments  on  the  order  of  Mc- 
Crory, and  on  the  morning  of  the  16th  of  October  there- 
after there  remained  in  the  possession  of  the  bank,  to  the 
credit  of  McCrory,  the  sum  of  $1,412.58.  Shortly  after 
the  opening  of  the  bank  on  the  morning  of  October  16th, 
about  nine-five  or  nine-ten  o'clock,  Frank  Johnson,  Sey- 
mour Worrell  and  Thomas  Marron  each  presented  orders 
on  said  bank,  or  the  cashier  thereof,  signed  by  said  Mc- 
Crory, for  the  following  amounts: 

To  the  order  of  Frank  Johnson $  31.33 

To  the  order  of  Seymour  Worrell 500.00 

To  the  order  of  Thomas  Marron 160.00 

said  orders  totalling  $691.33. 

The  order  given  to  Thomas  Marron  was  as  follows, 
to- wit : 

"San  Marcial,  X.  M.,  Oct.  15,  1912. 
'"Mt.  J.  W.  Joyce, 

"Cashier  of  the  Bank  of  San  Marcial. 
"Pay  to  the  order  of  Tom  Marron  the  sum  of  ($160.00) 
one  hundred  and  sixty  dollars,  and  charge  the  same  against 
the  ($2,000.00)  two  thousand  insurance  draft  issued  by 
Dora  Alexander  of  the  Woodman  Circle  in  my  favor,  the 
same  being  the  balance  of  my  account  with  him. 

"EespectfuUy, 

"M.  *E.  McCEOEY." 
The  other  two  orders  referred  to  were  in  the  same  lan- 
guage, except  as  to  names  and'  amounts. 

The  cashier  of  said  bank  took  said  orders,  marked  on 
each  of  them  "Presented  October  16th,  1912,  9 :05,"  and 
stamped  said  orders  on  the  face  thereof  with  the  bank 
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stamp^  which  read  as  follows:  "Paid  October  16th,  1912, 
Bank  of  San  Marcial,  San  Marcial,  New  Mexico,"  and 
thereupon  said  cashier  make  his  check  to  each  of  the  said 
parties  for  the  amount  respectively  of  the  check  or  order 
so  presented  by  them.  Such  checks,  however,  were  not  de- 
livered to  said  parties,  the  bank  retaining  possession  there- 
of, for  the  alleged  purpose  of  protecting  itself  against  gar- 
nishment proceedings  which  had  been  theretofore  insti- 
tuted by  Armstrong  Brothers,  and  then  pending.  Between 
one  and  two  o'clock  in  the  afternoon  of  the  16th  day  of 
October,  the  bank  was  served  with  process  in  the  garnish- 
ment proceedings  instituted  by  the  appellee  herein.  On 
the  2l8t  day  of  October  thereafter,  the  Armstrong  Broth- 
ers' garnishment  was  amicably  adjusted,  and  the  bank 
paid  them,  on  McCrory's  order,  per  said  adjustment  the 
sum  of  $892.55,  and  then  had  remaining  in  its  possession 
the  sum  of  $920.03,  belonging  to  McCrory,  or  the  holders 
of .  said  orders.  Some  time  thereafter  it  delivered  the 
cashier's  checks  to  the  three  parties  named,  and  later  paid 
in  cash  the  amounts  called  for  by  said  checks  to  the  sev- 
eral parties.  The  trial  court,  after  hearing  the  evidence, 
found  the  facts  substantially  as  above  stated,  and  con- 
cluded as  a  matter  of  law,  that  the  garnishee  was  liable 
to  the  appellee  for  the  full  amount  of  the  judgment  there- 
tofore rendered  against  the  principal  defendant,  McCrory. 
Judgment  was  entered  thereon,  from  which  the  garnishee 
defendant  appeals. 

Appellant  first  complains,  that  the  judgment  is  ex- 
cessive, because  it  had  theretofore  paid  into  the  hands  of 
the  clerk  of  the  court,  when  it  filed  its  answer  the  sum 
of  $228.70,  which  was  the  amount  it  admitted  owing  Mc- 
Crory, and  that  the  court  failed  to  take  into  account  the 
payment  so  made  when  it  entered  the  judgment.  There 
is  no  merit  in  this  contention,  however,  as  appellee  can 
protect  itself  by  paying  to  the  clerk  in  satisfaction  of  the 
judgment,  the  difference  betAveen  the  amount  theretofore 
paid  the  clerk  and  the  amount  of  the  judgment. 

Appellant's  principal  contention  is  that  the  orders  op- 
erated as  assignments  of  the  funds  in  the  hands  of  the 
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bank  to  the  holders  of  such  checks  or  orders,  consequently 
At  the  time  it  was  served  with  process  it  had  in  its  hands 
only  the  sum  of  $228.70  of  the  money  of  the  defendant 
McCrory.  The  solution  of  this  question  depends  upon 
"whether  such  orders  are  negotiable  instruments,  for  if 
they  are,  they  did  not  operate  as  assignments  of  any  part 
of  the  funds  to  the  credit  of  McCrory  with  the  bank.  Sec- 
tions 127  and  189,  Chap.  83,  S.  L.  1907. 

The  bank  contends  they  were  not  negotiable,  because 
they  were  payable  out  of  a  particular  fund,  by  reason  of 
the  direction  "and  charge  the  same  against  the  ($2,000.00) 
two  thousand  dollar  insurance  draft  issued  by  Dora  Alex- 
ander of  the  Woodmen  Circle  in  my  favor,  the  same  be- 
ing the  balance  of  my  account  with  him,*'  contained  in 
•each  of  said  orders. 

It  is  an  elementary  and  well  settled  rule  of  the  law 

merchant  that  an  order  for  payment  out  of  a  particular 

fund  is  not  a  negotiable  instrument.    It  is  likewise 

I  equally  well  settled,  that  the  inclusion  in  a  check,  or- 
der or  bill  of  exchange  of  a'  direction  to  charge  the 

■amount  of  the  check,  order  or  bill  of  exchange  to  a  par- 
ticular account,  does  not  make  it  payable  conditionally 
or  out  of  a  particular  fund;  and  therefor^,  it  is  payable 
absolutely  and  is  negotiable,  and  does  not  constitute  an 
assignment  of  a  particular  fund ;  or  a  part  of  a  particular 
fund.    First  National  Bank  vs.  Lightner,  74  Kan.  736; 

II  Am.  and  Eng.  Ann.  Cas,  596,  8  L.  R.  A.  (N.  S.)  231. 
And  see  also  note  to  Hays  vs.  Lapeyre,  35  L.  R.  A.  647. 
Independent  of  judicial  construction,  this  rule  is  estab- 
lished by  See.  3,  Chap.  83,  S.  L.  1907,  which  reads  as 
follows : 

"An  unqualified  order  or  promise  to  pay  is  uncondi- 
tional within  the  meaning  of  this  act,  though  coupled 
with> 

"1.  An  indication  of  a  particular  fund  out  of  which  re- 
imbursement is  to  be  made,  or  a  particular  account  to  be 
debited  with  amount;  or 

"2,    A  statement  of  the  transaction  which  gives  rise  to 
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the  instrument.   But  an  order  or  promise  to  pay  out  of  a 
particular  fund  jiot  unconditional." 

While  the  foregoing  section  of  the  act,  is  but  a  re-state- 
ment of  the  rule  theretofore  adhered  to  by  the  majority 
of  the  courts  of  the  country,  it  had  not  always  been  uni- 
formly followed  as  the  case  notes  above  referred  to  will 
show.  It  was  to  remove  all  doubt  arising  from  the  con- 
flict of  authority,  and  to  establish  a  rule  that  the  section, 
was  incorporated  into  the  Negotiable  Instruments  Act. 
Under  the  section  above  quoted  the  orders  in  question 
were  unconditional,  negotiable,  and  did  not  constitute 
an  assignment  of  a  particular  fund,  or  a  part  of  a  par- 
ticular fund.  By  the  orders,  the  cashier  of  the  appellant 
bank  was  directed  to  pay  the  amounts  therein  named,  ajid 
to  debit  the  amount  of  the  payment  against  the  named 
account;  hence  there  is  no  room  for  judicial  construction,, 
as  the  effect  of  the  direction  is  controlled  by  the  statute. 

Appellant  contends,  however,  that  the  acts  of  its  cashier 
in  stamping  said  orders  '^paid*'  and  making  out  the  cash- 
ier's checks  constituted,  either  (1)  a  payment  of  the  or- 
ders, or  (2)  an  acceptance  thereof,  and,  in  either  event 
it  was  discharged  from  liability  to  the  garnishor  herein. 
If  either  ground  is  well  taken,  the  conclusion  would  nec- 
essarily follow,  for,  if  the  bank  either  paid,  or  accepted 
said  orders,  at  the  time  of  the  presentation  thereof,  it 
would  not  have  been  indebted  to  McCrory  for  such  amounts 
at  the  time  it  was  served  with  process  herein. 

As  to  the  first  proposition,  it  must  be  apparent  that 
the  mere  stamping  of  the  word  "paid"  on  said  orders  or 
checks,  in  and  of  itself  amounted  to  nothing,  and  did' 
2  not  constitute  payment.  The  payment  could  only  be 
made  by  delivery  of  the  actual  cash,  or  an  adjustment 
of  accounts  by  agreement  of  the  parties  so  that  the  bank 
would  be  obligated  to  the  holders  of  the  checks.  In  other 
words,  "to  constitute  a  payment,  money  or  some  other 
valuable  thing  must  be  delivered  by  the  debtor  to  the 
creditor  for  the  purpose  of  extinguishing  the  debt,  and" 
the  creditor  must  receive  it  for  the  same  purpose.  18' 
Am.  &  Eng.  Enc.  Law,  p.  150. 
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The  act  of  the  cashier,  in  executing  the  cashier's  checks, 
did  not  amount  to  payment.  If  he  had  delivered  the 
checks,  and  the  parties  had  accepted  them  as  payment,  a 
different  questioii  would  be  presented.  But  this  was  not 
done.  The  essential  element  lacking,  to  constitute  a  com- 
pleted payment,  was  the  delivery  of  the  cashier's  checks, 
and  their  acceptance  by  the  holders  of  the  orders. 

"Delivery  is  the  final  step  necessary  to  perfect  the  ex- 
istence of  any  written  contract,  and  therefore  as  long  as 
a  bill  or  note  remains  in  the  hands  of  the  drawer  or  maker 
it  is  a  nidlity.''  Daniels  on  Negotiable  Instruments  (6th 
Ed.)  Sec.  63. 

And  following  the  rule  of  the  general  law,  the  statute 
declai'es  a  contract  on  a  negotiable  instrument  incomplete 
until  delivery.  (Sec.  16,  Chap.  83,  S.  L.  1907.)  Hence, 
it  necessarily  follows  that  the  bank  incurred  no  liability 
on  the  cashier's  checks,  so  executed  by  its  cashier,  because 
of  their  non-delivery.  In  fact,  the  retention  of  the  checks 
by  the  bank  was  for  the  very  purpose  of  escaping  liability. 
At  the  time  of  their  presentation  it  had  been  gamisheed 
in  another  suit,  and,  as  this  action  was  still  pending  and 
undetermined,  it  did  not  know  whether  it  would  eventually 
have  in  its  hands  suflScient  funds,  belonging  to  McCrory, 
to  liquidate  the  checks.  The  fact  that  the  payees  consented 
to  the  retention  of  the  cashier's  checks  by  the  bank,  does 
not  alter  the  case.  The  checks  were  retained  by  the  bank 
for  the  purpose  of  avoiding  liability;  hence  their  reten- 
tion with  the  consent  of  the  payees  could  not  be  regarded 
as  a  constructive  delivery.  If  it  could  be  so  regarded,  the 
very  purpose  of  the  detention  would  have  been  defeated. 
Both  the  findings  and  the  evidence  negative  delivery  or 
intention  to.  deliver.  It  is  true  the  eleventh  finding  of 
fact,  requested  by  the  appellant  and  adopted  by  the  court, 
seems  to  be  contradictory  to  other  findings  made  by  the 
court  of  its  own  motion.  All  the  findings,  however,  must 
be  construed  together,  and  confiicting  and  contradictory 
findings  reconciled,  when  it  can  be  reasonably  done.  Stohr 
vs.  Stohr  (Cal.),  82  Pac.  777;  Heaton-Hobson  Associated 
Law  Offices  vs.  Arper  (Cal.),  78  Pac.  721. 
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Passing  now  to  a  consideration  of  the  second  question, 
viz;  did  the  acts  of  the  cashier  constitute  an  acceptance 
of  the  bills  of  exchange?  Section  132,  Chapter  83,  S.  L. 
1907,  provides: 

''The  acceptance  of  a  bill  is  the  signification  by  the 
drawee  of  his  assent  to  the  order  of  the  drawer.  The 
acceptance  must  be  in  writing  and  signed  by  the  drawee. 
It  must  not  express  that  the  drawee  will  perform  his 
promise  by  any  other  means  than  .the  payment  of  money." 

The  statute  providing  that  the  acceptance  must  be  in 
writing,  it  necessarily  follows  that  an    oral    acceptance 

would  not  be  binding  upon  the  bank;  and  the  most 
3   that  can  be  said  of  the  transaction  between  the  cashier 
of  appellant  and  the  holders  of  the  checks  is,  that  it 
amounted  to  an  oral,  conditional  acceptance. 

In  the  case  of  Sheets  vs.  Coast  Coal  Co.,  133  Pac.  433, 
the  Supreme  Court  of  Washington  says :  . 

"The  manner  in  which  the  drawee  may  bind  himself 
to  pay  such  an  order  is  limited  by  the  provisions  of  Sees. 
3517  and  3522,  Bem.  &  Bal.  Code,  as  follows:" 

The  sections  quoted  by  the  court  are  identical  with 
Sections  127  and  132  of  our  Negotiable  Instruments  Law. 
After  reciting  the  sections  the  court  proceeds: 

"These  provisions  of  our  statute  have  been  noticed  and 
given  the  effect  by  this  court  in  the  following  cases :  Nel- 
son vs.  Nelson  Bennett  Co.,  31  Wash.  116,  71  Pac.  749; 
Washams  vs.  Portland  etc.  R.  Co.,  37  Wash.  86,  69  Pac. 
597;  Frederick  and  Nelson  vs.  Spokane  Grain  Co.,  47 
Wash  85,  91  Pac.  570. 

"No  evidence  whatever  of  an  acceptance  of  these  orders 
in  writing  by  the  coal  company  was  introduced.  It  follows 
that  the  appellant  cannot  recover  from  the  coal  company 
upon  the  theory  of  his  complaint." 

In  the  case  of  B.  &  0.  R.  Co.  vs.  First  National  Bank, 
102  Va.  753,  47  S.  E.  837,  it  was  held,  under  Section 
132  of  the  Negotiable  Instruments  Law  of  that  state, 
which  is  identical  with  the  same  section  in  force  in  this 
state,  that  the  acceptance  of  a  check  must  be  in  writing, 
and  that  the  drawee  is  not  liable  to  the  holder  unless  and 
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until  it  certifies  such  check.  See  also  Ballen  &  Friedman 
vs.  Bank  of  Krenlin  (Okla.),  130  Pac.  539.  And  the 
drawee  of  a  bill  of  exchange  is  not  liable  on  the  bill  unless 
and  until  he  accepts  it.  Hambo  et  al.  vs.  First  State  Bank 
of  Argentine  (Kan.),  128  Pac.  182;  and  the  acceptance 
must  be  in  writing,  and  signed  as  the  statute  requires, 
Faircloth-Byrd  Mercantile  Co.  (Ala.),  59  Southern  419; 
Izzo  vs.  Luddington,  79  N.  Y.  S.  744. 

The  making  out  and  signing  the  cashier's  checks  by 
the  cashier  of  the  bank  did  not  amount  to  a  written  ac- 
ceptance of  the  orders,  nor  was  it  the  intention  of  the  ap- 
pellant that  it  should.  The  bank  was  desirous  of  escaping 
the  liability  which  would  accrue  by  an  acceptance. 

"The  making  of  a  check,  and  having  the  same  certified 
by  a  bank,  passes  no  title  to  the  funds  on  which  the  check 
is  drawn  to  the  person  named  as  payee  of  the  check.  Until 
the  check  is  delivered,  no  right  accrues  by  virtue  thereof 
to  the  payee.''   Buehler  vs.  Gait,  3G  111.  App.  225. 

As  has  been  stated,  all  that  can  be  said  of  the  transac- 
tion between  the  appellant  and  the  holders  of  the  bills 
was,  that  there  was  a  verbal  -promise  made  by  the  bank  to 
pay  the  orders,  when  the  Armstrong  attachment  was  ad- 
justed, if  sufficient  funds  remained  to  the  credit  of  Mc- 
Crory. The  agreement  to  pay,  not  being  in  writing  as 
required  by  the  statute,  was  not  binding  upon  the  bank; 
consequently,  at  the  time  it  was  served  with  process  in 
this  suit  it  had,  to  the  credit  of  McCrory,  the  moneys  in 
question.  The  agreement  to  pay,  not  being  in  writing 
as  required  by  the  statute,  was  not  binding  upon  the  bank ; 
consequently,  at  the  time  it  was  served  with  process  in 
this  suit  it  had,  to  the  credit  of  McCrory,  subject  to  gar- 
nishment, over  $900.00.  The  bank  could  have  protected 
itself  by  bringing  in  the  holders  of  the  bills,  as  parties 
to  the  suit.  Having  elected  to  pay  the  bills,  it  assumed 
the  risk  of  being  required  to  answer  for  the  full  amount 
claimed  by  the  garnishor  in  the  pending  suit,  and  must 
abide  the  consequences. 

The  judgment  of  the  district  court  will  be  affirmed, 
and  it  is  so  ordered. 
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(No.  1693,  June  15,  1914) 

EDWABD  BASS,  Administrator  of  the  Estate  of  C. 
Gordon  Bass,  Deceased,  Appellant,  vs.  THE  OCCI- 
DEXTAL  LIFE  INSUEAXCE  COMPANY,  Appellee. 

SYLLABUS  BY  THE  COURT. 
1.  Even  if  two  writings  are  executed  on  different  dates 
and  between  different  parties,  they  may  from  their  subject 
matter  be  so  connected  that  even  without  express  reference 
the  later  contract  is  to  be  so  consrued  as  to  be  read  in  con- 
nection with  the  earlier. 

P.  199 

t 

■ 

Appeal  from  District  Court  of  McKinley  County;  Mer- 
ritt  C.  Mechem,  Presiding  Judge.   AflBrmed. 

A.  T.  Hannett^  Gallup,  N.  M.,  and  Vigil  &  Jamison. 
Albuquerque,  X.  M.,  Attorneys  or  Appellant. 

Plaintiff  was  entitled  to  recovery  under  specific  terms 
of  policy.  9  Cyc.  320 ;  1  Fed.  Stat.  Ann.  31 ;  132  TJ.  S. 
188;  34  N.  J.  L.  371,  376;  Vance  on  Ins.  565,  566;  15 
L.  B.  A.  142;  1  Cyc.  252;  49  111.  180;  88  N.  E.  658,  661: 
76  S.  W.  832;  93  N.  W.  22;  59  Pac.  651;  43  S.  W.  709; 
103  la.  178;  40  K  W.  839;  79  Neb.  20;  34  N.  J.  L.  371; 
71  X.  W.  601 ;  76  Fed.  705 ;  138  Fed.  629. 

Alonzo  B.  McMillen^  Attorney  for  Appellee. 

Motion  for  new  trial  and  assignments  of  error  not  suf- 
ficient to  properly  raise  questions  argued  by  counsel.  6 
Wheat.,  p.  603;  14  How.,  p.  218;  9  X.  M.  344;  C.  1196, 
Vol.  3,  Cent.  Digest;  p.  775,  Vol.  1,  Pac.  Rep.  Digest. 

Judgment  of  District  Court  in  directing  verdict  was 
right.  122  Pac.  St.  579;  Bish.  on  Contracts,  Sees.  382, 
384;  2  Parsons  on  Contracts,  7th  Ed.,  p.  501. 

REPLY   BRIEF   OF   APPELLANT. 
Policy  marked  Exhibit  A  covered  accident  that  befell 
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deceased.   15  N.  M.  304;  102  Pa.  89,  262;  32.  N.  Y.  405; 
13  L.  B.  A.  263. 

Trial  Court  correct  in  holding  that  deceased  was  in- 
sured by  policy  at  time  of  death.  9  Am.  St.  Bep.  147; 
1  Cyc.  243;  22  Cyc.  1428,  1445-1446;  1  Cyc.  241,  242; 
55  Mich.  141;  54  Am.  Kep.  354;  89  Tenn.  427;  73  S.  W. 
978;  80  S.  W.  181;  72  Miss.  333;  C.  L.    1897,  Sec.  3074. 

BRIEF  ON  REHEARING. 

The  words  ^'during  the  continuance  of  his  said  employ- 
ment" include  times  when  employes  was  off  duty  as  well 
as  when  on    duty.   15  L.  B.  A.  142;  49  111.  180.  , 

ANSWER  TO  REPLY  BRIEF  OF  APPSa^LANT. 

Plaintiff  not  entitled  to  judgment  upon  any  theory.  106 
U.  S.  30,  32;  54  Am.  Bep.  354;  10  Ency.  of  Ev.  6;  31 
Cyc,  p.  1218. 

STATEMENT  OF  FACTS. 

This  action  was  instituted  by  Edward  Bass,  as  admin- 
istrator of  the  estate  of  C.  Gordon  Bass,  who  was  killed 
by  an  engine  at  a  railroad  crossing  near  Oallup,  New 
Mexico,  on  October  9th,  1911. 

The  complaint  set  up  a  liability  against  the  defendant 

insurance  company  based  upon  a  blanket  accident  policy, 

the  essential  provisions  of  which  are  as  follows: 

"UNITED  STATES  OF  AMEBIC  A 

"No.  4804.  $400.00 

OCCIDENTAL  LIFE  INSUEANCE  COMPANY. 

Age Premium  $ 

Albuquerque,  New  Mexico. 
(Called  the  company) 

Iji  consideration  of  the  payment  of  the  premiums,  as 
specified  in  the  agreements  issued  in  connection  with  this 
policy,  and  subject  to  the  conditions  and  privileges  con- 
tained herein; 

HEBEBY  INSITBES  each  of  the  subscribers  to  said 
agreement  (called  the  Insured)  from  SEVEN  A.  M.  of 
the  day  said  subscriber  enters  the  employment  of  the  Dia- 
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mond  Coal  Company,  (called  the  employer)  until  SIX 
p.  m.  of  the  day  said  subscriber  terminates  his  employ- 
ment with  said  employer. 

AGAINST  the  results  during  the  continuance  of  this 
policy  caused  solely  by  external,  violent  and  accidental 
means,  producing  a  visible  external  mark  upon  the  body, 
such  cause  producing  such  mark  hereinafter  being  called 
accident; 

And  promises  to  pay  as  hereinafter  set  forth; 
TOTAL  LOSS  BENEFITS,  Section  L 

(a)  If  any  of  the  total  losses  in  the  following  table  of 
total  loss  benefits  shall  result  from  such  accident  within 
90  days  from  the  happening  of  such  accident,  the  Com- 
pany will  pay,  in  lieu  of  any  other  indemnity: 

FOR   ) 

LOSS  )     1  Ufe  $400.00 

0F)2****** 

Benefits  for  loss  of  life  shall  be  payable  to  the  heirs, 
administrators  or  assigns,  as  provided  in  the  attachment 
agreement.  ♦•♦♦♦♦ 

GENERAL  CONDITIONS. 

WRITTEN  NOTICE  of  any  injury  must  be  furnished 
to  the  Company  at  Albuquerque,  New  Mexico,  within 
ten  days  from  date  of  accident.  Affirmative  proof  of  any 
injury,  loss  of  sight  or  other  disability  must  be  furnished 
to  the  Company  within  one  month  from  the  date  of  death, 
loss  of  limb  or  sight,  or  the  termination  of  disability. 

THE  COMPANY'S  Medical  Adviser  shall  have  the 
right  and  opportunity  to  examine  the  person  of  the  In- 
sured in  event  of  any  claim  under  this  policy,  when  and 
as  often  as  required. 

LEGAL  PROCEEDINGS  under  this  policy  shall  not 
be  brought  until  Two  months  after  the  date  of  furnishing 
such  affirmative  proof,  nor  brought  at  all  unless  begun 
within  eight  months  from  time  of  death,  loss  of  limb  or 
sight  or  the  termination  of  the  disability. 

THE  RIGHT  to  make  a  claim  for  any  one  of  the  above 
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Bpecified  results  of  any  accident  shall  exclude  all  other 
clainuB  based  upon  the  same  accident. 

THE  COMPANY  shall  have  the  right  to  cancel  this 
policy  at  any  time  by  giving  written  notice  to  the  em- 
ployer of  their  intention;  such  cancellation  to  be  effective 
on  the  last  day  of  the  same  month  in  which  such  notice 
is  given." 

The  {Agreement  referred  to  in  the  policy  is  as  follows: 

"THIS  CONTRACT,  Made  this  13th  day  of  Marci^ 
1911,  between  the  undersigned  employee,  hereinafter  re 
ferred   to   as   'The    Subscriber/   and   THE    DIAMOND 
COAL  COMPANY,  hereinafter  referred  to  as  'The  Em- 
ployer/ WITNESSETH: 

WHEREAS,  The  said  employer  is  a  corporation  en- 
gaged in  the  business  of  mining  coal  in  New  Mexico,  and 
the  subscriber  is  an  employee  in  carrying  on  said  work, 
and  whereas  said  employee  and  said  employer  desire  to 
protect  themselves  respectively  against  loss  occasioned  by 
accidents  in  carrying  on  said  work,  NOW  THEREFORE 
IT  IS  AGREED: 

1.  In  event  that  said  subscriber  shall  meet  with  acci- 
dent during  the  continuance  of  his  said  employment,  said 
subscriber  shall  be  paid,  by  the  Occidental  Life  Insurance 
Company,  such  benefits  as  are  specified  in  the  Policy  No. 
4804,  provided  said  Policy  is  in  force,  of  said  Company 
which  policy  is  hereby  made  a  part  of  this  agreement. 

2.  In  consideration  of  the  above  benefits,  said  sub- 
scriber authorizes  a  deduction  of  ONE  DOLLAR  AND 
A  HALF  from  his  wages  for  each  month  or  part  of  a 
month  while  in  such  employment,  by  said  employer,  and 
said  employer  agrees  to  collect  and  pay  the  amounts  so 
provided  to  be  retained  to  said  Occidental  Life  Insurance 
Company. 

In  further  consideration  of  said  benefits,  said  subscril^r, 
for  himself  and  his  heirs,  executors,  administrators  and 
assigns,  releases  said  employer  from  any  further  liability 
whatsoever  for  anv  accident  which  said   subscriber  mav 

ft 

moot  with  durins:  the  term  of  his  said  employment,  and 
authorizes  said  Occiflontal  Life  Insurance  Company  to  pay 
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to  said  employer,  out  of  money  due  under  said  Policy, 
any  expense  or  liability  incurred  by  said  employer  on  ac- 
count of  hospital  service  necessarily  rendered  because  of 
such  accident. 

(Xo.  270)       IN  WITNESS  WHEREOF,  the  said  em- 
ployee, designated  herein  as  the  sub- 
scriber, has  hereunto  set  his  hand  the 
day  and  year  first  above  written. 
J.  A.  Kennedy,  C.  G.  Bass, 

Witness.  Employee." 

At  the  close  of  the  trial  both  plaintiff  and  defendant 
move  for  a  directed  verdict. 

The  motion  of  the  defendant  was  granted,  by  the  trial 
court,  upon  the  ground  that  the  deceased  was  not  in  the 
employ  of  the  company  at  the  time  of  the  accident,  or, 
for  the  reason,  as  stated  by  counsel,  that  deceased  was 
not  engaged  in  mining  coal  and  was  not  killed  while  in 
the  pursuit  of  his  employment. 

A  motion  for  a  new  trial  having  been  overruled,  this 
appeal  was  taken. 

OPINION. 

HANNA,  J. — ^The  principal  question  for  our  consid- 
eration is  based  upon  the  alleged  error  in  directing  a  ver- 
dict for  the  defendant  upon  the  theory  that  the  insurance 
policy  did  not  cover  an  accident,  to  the  assured,  not  suf- 
fered while  in  the  pursuit  of  his  employment. 

The  insurance  policy,  under  present  consideration,  is 
not  such  as  is  generally  denominated  an  employer's  liabil- 
ity policy,  but  is  referred  to,  we  think'  properly,  as  a 
blanket  accident  policy  covering  all  employees  of  the  Dia- 
mond Coal  Company,  who  should  become  subscribers  to  a 
certain  agreement,  which  provided  for  payment  of  an 
amount  as  premium  for  accident  insurance  under  a  cer- 
tain policy  referred  to  by  number,  and  further  providing 
for  the  release  of  the  coal  companv  from  liabilitv  to  the 
employee  during  the  term  of  his  employment. 

A  careful  examination  of  the  policy  discloses  that  it 
protects  against  accidents  arising  by  external  violent  means 
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during  the  term  of  employment  of  assured.  The  persons 
covered  by  the  policy  to  be  ascertained  by  reference  to  the 
contract  between  the  employer  and  employee. 

This  latter  contract  it  is  argued  limited  the  class  of 
accidents  to  be  covered  by  the  policy  to  such  as  arose  in 
carrying  on  the  work  of  mining  coal.  Appellant,  on  the 
other  hand,  contends  that  the  policy  itself  is  controlling 
upon  this  question  of  the  risk  covered  and  that  it  pro- 
vides certain  indemnities  for  accidents  arising  from  ex- 
ternal means,  subject  to  the  conditions  and  privileges  con- 
tained in  the  policy,  which,  however,  was  not  limited  in 
the  matter  of  employment  as  was  the  contract  between 
,the  Coal  Company  and  its  employees. 

After  careful  consideration  of  the  numerous  points 
urged  by  counsel,  we  find  ourselves  inclined  to  the  view 
that  both  contracts  must  be  construed  together  in  order 
to  arrive  at  the  intent  of  the  parties.  The  insurance  policy 
insured  no  one  and  was  without  consideration  unless  refer- 
ence is  had  to  the  subsequent  contract  between  the  Dia- 
mond Coal  Company  ^nd  its  employees. 

Plaintiff  found  it  necessary  to  set  up  both  instruments 
in  order  to  state  a  cause  of  action,  but  would  limit  the 
court  to  the  conditions  set  out  in  the  policy  and  exclude 
from  consideration  the  conditions  of  the  contract. 

Can  it  be  said  that  the  applicant  for  insurance*  in  this 
case,  is  not  to  be  bound  by  the  express  terms  of  the  in- 
strument signed  by  him,  which  was,  in  effect,  his  appli- 
cation for  the  insurance?  We  think  not.  It  is  not  within 
the  province  of  this,  or  any  court,  to  enlarge  the  contract, 
or  make  a  new  one,  between  the  parties. 

We  agree  with  appellee  that  the  expression  of  the  con- 
tract, between  employer  and  employee,  ^^during  the  con- 
tinuance of  his  said  employment,"  meant  while  the  em- 
ployee was  engaged  in  carrying  on  the  work  of  mining 
coal,  which  was  the  only  employment  referred  to  in  said 
contract.  Clearly  the  accidents  in  connection  with  such 
employment  are  the  only  accidents  for  which  the  employer 
misrht  ho  held  responsible,  and  it  is  plainly  the  intent  of 
both   instruments  to  relieve  the  employer  from  liability' 
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to  its  employees  while  engaged  in  the  business  of  mining 
coal. 

It  is  urged  by  appellant  that  there  is  no  privity  of  eon- 
tract  between  the  parties  named  in  the  two  instruments, 
but  we  consider  it  sufScient  to  say,  in  this  connection, 
that  it  clearly  appears  that  without  the  execution  of  either 
the  policy  or  the  contract  there  coidd  exist  no  i^ause  of 
action  and  no  contract  would  have  arisen.  Each  is  de- 
pendent upon  the  other  and  each  refers  to  the  other.  It 
is  not  a  question  of  construction  of  ambiguous  provisions, 
but  a  case  of  inter-dependent  instruments  which  consid- 
ered together  constitute  a  contract,  and  reference  to  both 
being  necessary  to  arrive  at  the  intent  of  the  parties.  It  is 
self-evident  that  the  purpose  of  the  two  instruments  was 
the  insuring  of  certain  employes  against  accident  while 
engaged  in  a  certain  employment.  The  employer  was  a 
go-between  or  intermediary  seeking  to  accomplish  the 
1  purpose  and  thereby  escape  a  liability  otherwise  rest- 
ing upon  it.  The  instruments  were  not  executed  at  the 
same  time,  but  did  deal  with  the  same  subject  matter 
and  each  referred  to  the  other.  They  were  a  part  of  one 
transaction,  otherwise,  as  pointed  out,  there  could  be  no 
contract  and  no  cause  of  action,  and  must,  therefore,  be 
read  together  and  each  construed  with  reference  to  the 
other. 

It  has  been  held  that: 

'TVTien  several  instruments  are  executed  at  the  same 
time  in  relation  to  the  same  subject  matter  and  to  accom- 
plish a  common  purpose,  and  the  execution  thereof  is 
known  to  every  party  to  either  instrument,  they  should 
be  construed  as  one  contract,  though  the  parties  to  each 
instrument  are  not  the  same.**  MiacDonald  vs.  Wolff,  40 
Mo.  App.  302.  See  also,  Houck  vs.  Frisbee,  66  Mo. 
App.  16. 

The  same  principle  was  applied  by  the  Supreme  Court 
of  Iowa  in  a  case  where  the  instruments  were  executed  at 
different  times.    Logan  vs.  Tibbott,  4  Greene  (la.),  380. 

We  are  of  the  opinion  that  the  correct  nile  is,  as  »ot 
forth  in  2  Page  on  Contracts,  Sec.  1116: 


2C0  SUPREME  COURT  OP  NEW  MEXICO 

Catron  y.  Marron,  Treasurer,  19  N.  M.  200 

"Even  if  two  writings  are  executed  on  different  dates 
and  between  difiEerent  parties,  they  may  from  their  sub- 
ject matter  be  so  connected  that  even  without  express 
reference  the  later  contract  is  to  be  so  construed  as  to  be 
read  in  connection  with  the  earlier/' 

Our  conclusion  upon  this  question  makes  it  unneces- 
sary to  pass  upon  the  other  questions  presented,  and  for 
the  reasons  given,  the  judgment  of  the  District  Court 
is  aflSrmed,  and,  it  is  so  ordered. 


(No.  1710,  July  13,  1914) 

C.  C.  CATROlSr,  Appellant,  vs.  0.  X.  MAERON,  State 
Treasurer,  Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  Chapter  68,  Laws  of  1912,  examined  and  held  not  to 
be  violative  of  Section  29  of  Article  IV,  and  Section  8  of 
Article  IX,  of  the  Constitution. 

P.  207 

2.  Where  a  public  officer  or  body  is  clothed  with  power 
in  permissive  form  to  perform  an  act  in  which  the  interests 
of  the  public  are  concerned,  the  permissive  language  used 
will   be   construed   as   mandatory. 

P,  205 

3.  An  act  which  authorizes  the  contracting  of  a  debt 
by  the  State  and  which  appropriates  the  money  to  pay  in- 
terest and  provide  a  sinking  fund  to  pay  the  same  out  of  a 
fund  which  is  required  to  be  raised  by  an  annual  tax  is 
valid,  notwithstanding  the  fund  is  to  be  raised  under  an 
act  other  than  the  one  which  authorizes  the  debt,  and  is  a 
substantial  compliance  with  the  requirements  of  Section  8 
of  Article  IX  of  the  Constitution. 

P.  209 

4.  The  State  Treasurer  is  not  required  to  exact  interest 
from  banks  in  which  he  may,  of  his  own  volition,  deposit 
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the  public  moneys  of  the  State.  But  when  such  moneys  are 
so  deposited  and  do  earn  interest,  the  interest  is  the  prop- 
erty of  the  State,  and  the  State  Treasurer  has  no  power  to 
contract  to  award  any  portion  thereof  to  any  person  whom- 
soever. 

P.  210 

Appeal  from  District  Court,  Santa  Fe  County.  David 
J.  Leahy,  Presiding  Judge.    Reversed  and  Bemanded. 

Catbon  &  Catron^  for  Appellant. 

Xo  bids  conform  to  requirements  of  Chap.  58  of  Laws 
of  New  Mexico  of  year  1912.  Sec.  4,  Chap.  58,  L.  1912. 

Chap.  58  unconstitutional.  Art.  4,  Sec.  29,  Const,  of 
Xew  Mexico;  Art.  9,  Sec.  8,  Const.  New  Mexico;  Art.  4, 
Sec.  29  Id.;  Sec.  5,  Chap.  58,  L.  1912.  - 

Frank  W.  Clancy,  Attorney  General,  for  Appellee. 

Bid  of  Kelly  &  Kelly  is  in  full  of  compliance  with 
statute.    Chap.  3,  L.  1907. 

Statute  meets  constitutional  requirement  as  to  provi- 
sion for  interest  in  Sinking  Fund.  Chap.  42,  L.  1909, 
Sec.  8;  Sec.  5,  Act  1912;  Sec.  211,  5th  Ed.,  Dillon  on 
Mim.  Corp. 

OPINION. 

PARKER,  J.— The  "State  Highway  Bond  Act,"  Chap- 
ter 58,  Laws  1912,  was  approved  June  10,  1912.  It  con- 
tained a  provision  for  its  submission  to  the  people  at  the 
succeeding  November  election,  which  was  done,  and  the 
same  was  approved.  The  favorable  result  of  the  election 
was  duly  announced  by  proclamation  of  the  Governor,  in 
accordance  \vith  Section  8  of  the  Act,  and  it  thereupon 
became  the  duty  of  the  State  Treasurer,  under  Sec.  2  of 
the  Act,  to  prepare  for  sale,  five  hundred  suitable  bonds 
of  the  State,  of  the  denomination  of  $1,000  each.  By  Sec- 
tion 4  of  the  Act,  the  State  Highway  Commission  is  au- 
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thorized  to  request  the  Governor  to  direct  the  State  Treas- 
urer to  sell  such  number  of  said  bonds  as  may  be  required 
for  the  purposes  intended.  The  said  Highway  Commis- 
sion requested  the  Governor  to  direct  the  State  Treasurer 
to  sell  the  entire  authorized  issue  of  $500,000  of  bonds, 
which  was  done,  and  the  State  Treasurer  proceeded  to  ad- 
vertise for  bids  for  the  same.  Bids  were  received,  where- 
upon this  complaint  was  filed,  asking  for  an  injunction 
against  the  State  Treasurer,  restraining  him  from  accept- 
ing any  bid  made  for  said  bonds  at  said  proposed  sale. 
A  demurrer  was  interposed  to  the  complaint  and  sustained 
by  the  court  below,  and  final  judgment  of  dismissal  was 
entered.  Plaintiff  thereupon  appealed. 
The  record  presents  two  questions: 

1.  Whether  Chapter  58,  Laws  1912,  is  not  invalid  as 
violative  of  Section  29  of  Article  IV  and  Section  8  of 
Article  IX  of  the  Constitution. 

2.  Whether,  assuming  the  act  to  be  valid,  any  of  the 
bids  received  for  said  bonds  were  valid  under  the  terms 
of  the  Act. 

1.  The  first  question  rests  upon  very  narrow  ground-. 
Sec.  29  of  Article  IV  of  the  Constitution  is  a  general  lim- 
itation upon  legislative  power  and  provides: 

"No  law  authorizing  indebtedness  shall  be  enacted  which 
does  not  provide  for  levying  a  tax  suflScient  to  pay  the 
interest,  and  for  the  payment  at  maturity  of  the  prin- 
cipal.^' 

Section  8  of  Article  IX  is  more  specific,  and  provides: 

'^0  debt,  other  than  those  specified  in  the  preceding 
section  shall  be  contracted  by  or  on  behalf  of  this  state, 
unless  authorized  by  law  for  some  specified  work  or  ob- 
ject; which  law  shall  provide  for  an  annual  tax  levy  suffi- 
cient to  pay  the  interest  and  to  provide  a  sinking  fund  to 
pay  the  principal  of  such  debt  within  fifty  years  from 
the  time  of  the  contracting  thereof." 

The  debts  specified  in  the  preceding  section  are: 
"The  state  may  borrow  money  not  exceeding  the  sum 
of  two  hundred  thousand  dollars  in  the  aggregate  to  meet 
casual  deficits  or  failure  in  revenue,  or  for  necessars'  ex- 
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penses.  The  state  may  also  contract  debts  to  suppress  in- 
surrection and  to  provide  for  the  public  defense/* 

The  State  Highway  Bonds  are  clearly  not  within  the 
exception  specified  in  Section  7,  supra. 

The  objection  to  the  validity  of  Chapter  58,  Laws  1912, 
is  based  upon  the  proposition  that  it  makes  no  provision 
for  the  levy  of  an  annual  tax  suflBcient  to  pay  the  interest 
and  to  provide  a  sinking  fund  to  pay  the  principal  within 
fifty  years. 

The  argument  of  the  Attorney  General,  however,  is  that 
the  Act  does,  at  least  indirectly,  make  provision  for  the 
levy  of  an  annual  tax  suflScient  to  pay  the  interest  and 
provide  the  necessary  sinking  fund.  The  argument  is  as 
follows : 

By  Section  8,  of  Chapter  42,  Laws  of  1909,  the  then 
Territorial  Boads  Commission  was  authorized  to  pause 
to  be  levied  annually,  as  other  taxes  are  levied,  a  tax  of 
not  to  exceed  one  mill  upon  the  taxable  property  in  the 
Territory. 

By  Chapter  54,  Laws  1912,  all  of  the  powers  of  the  Ter- 
ritorial Boads  Commission  were  transferred  to  the  State 
Highway  Commission.  That  th^  concluding  dlause  of 
Section  4  of  Chapter  58,  Laws  1912,  is  a  legislative  con- 
struction of  Chapter  42,  Laws  1909,  and  that  thereby  the 
one  mill  levy  which  was  permissive  by  the  Territorial 
Boads  Commission,  is  now  imperative  by  the  State  High- 
way Commission.  The  provision  relied  upon  is  as  fol- 
lows :  • 

"Provided;  That  the  expenditure  of  the  proceeds  de- 
rived from  the  sale  of  said  bonds  shall  he  annually  appor- 
tioned among  the  several  counties  of  the  state  upon  the 
basis  of  the  amount  annually  contributed  by  each  county 
to  the  State  Boad  Fund  as  proceeds  of  the  one  mill  levy 
required  by  Chapter  42  of  the  Acts  of  the  Thirty-eighth 
Legislative  Assembly  of  New  Mexico." 

The  Attorney  General  calls  attention  to  the  fact  that 
this  levy  of  one  mill  is  much  more  than  sufficient  for  the 
purpose  required,  and  that  it  will  produce  upon  the  basis 
of  the  last  annual  assessment  between  ninety  and  one  hun- 
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dred  thousand  dollars  annually,  while  only  twenty  thou- 
sand dollars  will  be  required  each  year  until  1919  for 
interest,  and  thereafter  only  forty  thousand  dollars  per 
year  for  interest  and  sinking  fund. 

He  further  calls  attention  to  Section  5,  Chapter  58, 
Laws  1912,  which  provides,  among  other  things,  as  fol- 
lows: 

"PBOVIDED,  HOWEVER,  that  at  any  time  when 
there  shall  be  an  insufficient  amount  in  said  Road  Fund  to 
pay  the  principal  and  interest  on  the  bonds  as  aforesaid, 
then  and  in  that  event  a  special  levy  shall  be  made  to 
provide  for  the  payment  of  the  said  principal  and  interest 
as  the  same  become  due  and  payable." 

The  argument  of  the  Attorney  General  we  deem  faulty 
in  part.  The  legislature,  in  Section  4,  was  not  dealing 
with  the  proposition  of  levying  an  annual  tax  for  the  pay- 
ment of  the  bonds,  but  was  providing  that  the  proceeds 
-of  the  bonds  should  be  distributed  and  applied  to  roads 
in  counties  in  proportion  to  the  amount  of  taxes  paid  by 
•each  of  them  respectively,  under  the  one  mill  levy  pro- 
vided for  by  the  Act  of  1909. 

It  was  providing  for^  the  distribution  of  the  proceeds 
of  the,  bonds  among  the  counties,  not  for  the  raising  of 
the  money  by  taxation  to  pay  the  bonds  and  interest.  Sec- 
tion 5  of  the  Act,  however,  throws  more  light  upon  the 
subject.  The  whole  section,  and  especially  the  portion 
•quoted,  contemplates  by  its  terms  that  there  shall  be  at 
all  times  a  road  fund,  out  of  which  the  interest  on  the 
bonds  may  be  paid,  and  the  principal  be  reduced  from 
time  to  time,  as  it  matures.  It  was  certainly  contemplated 
that  this  fund  should  be  raised  by  the  levy  of  the  one  mill 
tax.  It  could  not  have  been  contemplated  that  this  in- 
terest and  these  installments  of  principal  should  be  paid 
•out  of  the  very  proceeds  of  the  bonds  themselves.  That 
it  intended  there  should  be  a  levy  annually,  under  the 
Act  of  1909,  of  the  one  mill  upon  the  taxable  property  of 
the  State,  out  of  which  should  be  paid  the  accruing  in- 
terest and  installments  of  principal  as  they  matured,  and 
that  in  case  of  deficiency  in  said  fund,  a  special  tax  might 
be  levied  for  such  purposes  is  apparent.     The  action  of 
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the  legislature  in  Section  5  of  the  Act,  which,  aside  from 
the  proviso  quoted,  makes  direct  appropriation  out  of  the 
road  fund  to  pay  interest  and  installments  of  principal 
as  they  accrue,  amounts  to  a  legislative  interpretation 
that  the  fund  will  be  available,  and  that,  consequently,  the 
duty  to  cause  the  levy  of  the  one  mill  tax  by  the  State- 
Highway  Commission  is  mandatory,  which  interpretation, 
as  we  shall  see,  is  correct. 

In  this  connection  it  is  to  be  observed  that  the  State- 
is  thoroughly  committed  to  the  policy  of  the  construction 
and  maintenance  of  a  system  of  public  highways,  under 
the  supervision  of  the  State.  This  policy  was  inaugurated 
in  1905,  by  Chapter  7,  Laws  1905,  and  has  been  constantly 
adhered  to  down  to  the  present  time.  The  question  of  the 
issue  of  the  bonds  under  examination  in  this  case,  was 
submitted  to  a  vote  of  the  people,  and  by  them  approved. 
The  question  of  good  roads  in  the  State  and  the  raising 
of  money  to  construct  and  maintain  them,  is  a  public 
question  in  which  all  the  people  are  concerned. 

Section  8,  Chapter  42,  Laws  1909,  as  before  seen,  is 
permissive  and  not  mandatory  in  form  as  to  the  levy  of 
the  one  mill  tax.  The  language  used  is:  "The  said  roads 
commission  is  hereby  authorized  and  empowered  to  cause- 
to  be  levied  annually  as  other  taxes  are  levied  in  the  Ter- 
ritory, a  tax  of  not  to  exceed  the  sum  of  one  mill  upon 
2  each  and  every  dollar  of  taxable  property  in  the  Terri- 
tory." Under  such  circumstances  the  words  "authorized 
and  empowered'^  are  to  be  construed  as  "authorized  and' 
required." 

This  doctrine  is  stated  in  36  Cvc.  1159,  as  follows: 
"Statutes  which  confer  upon  a  public  body  or  officer 
power  to  act  for  the  sake  of  justice,  or  which  clothe  a- 
public  body  or  o'flBcer  with  power  to  perform  acts  which- 
concern  the  public  interests  or  the  rights  of  individuals, 
although  the  language  is  permissive  merely,  will  be  con- 
strued as  imposing  duties  rather  than  conferring  privi- 
leges, and  will  therefore  be  regarded  as  mandatory." 
Mr.  Sutherland  states  the  doctrine  as  follows: 
"Such  words,  when  used  in  statute,  will  be  construed 
as  mandatory  for  the  purpose  of  sustaining  and  enforcing 
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rights,  and  not  for  the  purpose  of  creating  a  right  or  de- 
termining  its  character ;  they  are  peremptory  when  used 
to  clothe  a  public  officer  with  power  to  do  an  act  which 
ought  to  be  done  for  the  sake  of  justice,  or  which  con- 
cerns the  public  interest  or  the  rights  of  third  persons/* 
2  Lewis'  Sutherland  Stat.  Const.,  Sec.  636. 

In  Tarver  vs.  The  Commr's  Court  of  Tallapoosa,  17 
Ala.  527,  it  is  said: 

^^It  is  true  the  language  of  the  act  is,  that  it  shall  be 
lawful  for  the  commissioner's  court  to  levy  a  tax,  etc.;. but 
it  is  well  settled  that  the  word  may,  or  the  words  it  shall 
be  lawful  are  peremptory  when  used  in  a  statute  where 
the  public  or  an  individual  has  a  right  de  jure,  that  the 
powers  conferred  by  the  act  should  be  exercised." 

In  Hugg  vs.  Camden,  39  N.  J.  L.  620,  the  statute  pro- 
vided "that  it  shall  and  may  be  lawful  for  the  city  council 
to  cause  the  lands,  or  so  much  thereof  as  they  may  think 
proper,  to  be  sold  at  public  auction."  The  city  council 
having  refused  to  act,  mandamus  was  brought  against 
them  and  sustained.    The  court  said: 

"It  is  the  settled  construction,  that  where  a  public  or 
municipal  corporation,  or  body,  is  invested  with  power 
to  do  an  act  which  the  public  interests  require  to  be  done, 
and  has  the  means  for  its  complete  performance  placed 
at  its  disposal,  not  only  the  execution,  but  the  proper 
execution  of  the  power  may  be  insisted  on  as  a  duty, 
thou^  the  statute  conferring  it  be  only  permissive  in 
terms.'' 

In  Springfield  Milling  Co.  vs.  Lane  County,  5  Ore.  271, 
it  is  said: 

^TVlien  a  public  officer  or  body  has  been  clothed  by 
statute  with  power  to  do  an  act  which  concerns  the  public 
interest,  the  execution  of  the  power  is  a  'duty  and  though 
the  phraseology  of  the  statute  may  be  permissive,  it  is 
nevertheless  to  be  held  peremptory." 

In  The  Mayor  and  C.  C.  of  Baltimore  vs.  Marriott,  9 
Md.  160,  174,  it  is  said: 

"It  is  a  well  settled  principle  that  when  a  statute  con- 
fers a  power  upon  a  corporation  to  be  exercised  for  the 
public  good,  the  exercise  of  the  power  is  not  merely  dis- 
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cretionary  but  imperative,  and  the  words  ^ower  and 
authority/  in  such  case,  may  be  construed  duty  and  obli- 
gation." See  also,  Ralston  vs.  Crittenden,  13  Fed.  508; 
People  vs.  Otsego  County  Supervisors,  51  N.  Y.  401; 
Rock  Island  County  Supervisors  vs.  U.  S.,  4  WalJ  435; 
State  vs.  Laughlin,  73  Mo.  443. 

We  have,  then,  a  case  where  there  is  a  statute,  per- 
missive in  form,  but  mandatory  in  effect,  whereby  a  public 
body  (the  State  Highway  Commission),  is  required  to 
make  an  annual  levy  of  a  tax  of  not  to  exceed  one  mill, 
to  be  placed  in  the  Road  Fund,  and  where  the  legislature 
has  authorized  the  contracting  of  a  debt  by  the  State  and 
has  appropriated  out  of  said  road  fund  sums  sufficient 
to  meet  interest  and  sinking  fund  to  pay  said  debt.  Under 
such  circumstances  the  sole  objection  to  the  act  is  nar- 
rowed to  the  highly  technical  one  that  the  provision  for 
taxation  to  raise  the  money  for  interest  and  sinking  fund 
is  not  contained  in  the  act  itself  which  authorizes  the 
bonds,  but  is  contained  in  a  previous  act. 

The  objection  is  not  to  be  maintained.  The  act  does 
"provide  for  an  annual  levy''  by  appropriating  the  neces- 
sary money  out  of  the  fund  which  must  be  annually  col- 
lected by  taxation  for  this  and  other  purposes,  although 
this  is  to  be  done  under  a  former  act.  If  the  act  pro- 
viding for  the  tax  had  been  passed  at  the  same  session  of 
the  legislature  with  the  act  authorizing  the  bonds  and 
appropriating  the  money  out  of  the  fund  to  be  raised  by 
the  tax,  we  assume  that  no  one  would  be  heard  to  say 
1  that  provision  had  not  been  made  for  the  payment 
of  the  bonds,  within  the  requirements  of  the  Consti- 
tution. We  see  no  substantial  difference  between  the  case 
at  bar  and  the  one  supposed. 

We  therefore  hold  that  Chapter  58,  Laws  1912,  is  not 
\iolative  of  the  requirements  of  the  Constitution. 

In  this  connection  we  do  not  wish  to  be  understood  as 
saying  that  the  State  Highway  Commission  is  required 
to  levy  annually  the  whole  of  the  one  mill  tax.  All  that 
we  decide  is  that  it  is  required  to  levy  such  an  amount, 
up  to  one  mill,  as  may  be  required  to  meet  the  demands 
to  be  made  upon  the  fund  to  be  collected  thereby. 


208  SUPREME  COURT  OF  NEW  MEXICO 

Catron  v.  Marron»  Treasurer,  19  N.  M.  200 

2.  It  appears  that  the  State  Treasurer  received  sixteen 
bids  for  these  bonds.  Fifteen  of  them  are  conditional  and 
do  not  provide  for  the  payment  of  the  full  amount  of  the 
bonds  and  accrued  interest  at  this  time  to  the  State  Treas- 
urer, but  provide  for  the  payment  of  various  sums  at  this 
time  and  the  deposit  in  certain  named  banks  of  the  re- 
mainder of  the  purchase  price,  and  the  delivery  to  the 
State  Treasurer  of  certificates  of  deposit  therefor,  payable 
at  certain  specified  times  in  the  future,  without  interest. 
These  bids  are  clearly  not  in  accord  with  the  express  pro- 
visions of  the  act,  and  the  Attorney  General  does  not  pre- 
tend to  justify  them.  Section  4,  Chapter  58,  Laws  1912, 
among  other  things,  provides: 

"The  Treasurer  shall  not  accept  any  bid  which  is  less 
than  the  par  value  of  the  bond,  plus  the  interest  which 
has  accrued  thereon  between  the  date  of  sale  and  the  last 
preceding  interest  maturity  date.'^  ♦  ♦  ♦  *  * 

"Immediately  after  such  sale  of  bonds,  the  Treasurer 
shall  pay  into  the  state  treasury  and  cause  to  be  placed 
in  the  State  Road  Fund  the  total  amount  received  for  said 
bonds,  except  such  amount  as  may  have  been  paid  as  ac- 
crued interest  thereon." 

It  would  be  impossible  for  the  State  Treasurer  to  com- 
ply with  these  provisions  if  he  were  to  accept  these  bids, 
and  they  may  be  dismissed  from  further  consideration,  as 
invalid. 

The  sixteenth  bid,  however,  raises  a  dififerent  question 
This  bid  is  for  the  full  par  value  of  the  bonds  with  accrued 
interest.  The  sole  objection  urged  against  the  acceptance 
of  the  bid  is  that  there  is  an  alleged  oral  agreement  be- 
tween the  bidder  and  the  State  Treasurer  to  the  effect  that 
the  State  Treasurer,  after  he  has  received  and  paid  into 
the  state  treasury  the  proceeds  of  the  sale  of  said  bonds, 
as  required  by  the  act,  he  will  deposit  in  his  name,  as 
State  Treasurer,  in  banks  in  Xew  Mexico,  to  be  agreed 
upon  and  selected  by  him  and  the  bidder  from  a  list  to 
be  furnished  bv  the  said  bidder,  such  sums  of  monev  out 
of  said  fund  as  are  not  immediately  needed  by  the  State 
Highway  commission ;  such  sums  to  be  deposited  on  time 
deposits,  bearing  such  rate  of  interest  as  the  said  bidder 
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may  be  able  to  obtain;  that  said  deposits  are  to  run  for 
such  periods  as  may  be  agreed  upon  by  the  State  High- 
way Commission  and  so  as  not  to  interfere  with  its  needs 
for  funds  for  carrying  on  its  road  work;  that  out  of  the 
interest  derived  from  the  said  time  deposits  the  said  bidder 
is  to  receive  such  sum  as  may  be  agreed  upon  by  the  bid- 
der and  the  State  Treasurer,  and  that  the  State  should 
receive  the  balance  of  said  interest,  if  any  there  be. 

It  is  contended  that  this  oral  agreement  between  the 
bidder  and  the  State  Treasurer  attaches  a  condition  to 
this  bid  SLad  renders  the  same  open  to  objection.     It  is 
not  alleged  that  the  bid  was  conditioned  upon  the  oral 
agreement,  but  it  is  alleged  that  the  oral  agreement  is 
supplemental  to  the  bid.    If  it  is  supplemental  to  th^  bid 
it  becomes  a  part  of  the  contract  between  the  parties.   If 
it  were  in  writing  it  would  be  plain  that  the  bid  and 
agreement  would  form  one  complete  contract.   There  may 
occur  to  the  mind  reasons  why  this  oral  agreement  is  not 
legally  binding  upon  the  State  Treasurer,  but  in  a  case 
of  this  kind,  involving  the  conduct  of  a  state  official,  and 
in  which  he  cannot  be  put  in  the  position  of  making  an 
agreement  and  then  failing  to  carry  it  out,  we  deem 
3   it  proper  to  treat  the  agreement  as  binding  upon  him 
in  so  far  as  he  has  power  to  make  such  a  contract.  The 
question  is,  then,  can  such  a  contract  be  made? 

We  deem  the  provisions  of  Section  10  of  Article  VIII 
of  the  Constitution  to  be  controlling.    It  provides: 

"All  public  moneys  not  invested  in  interest-bearing  se- 
curities, shall  be  deposited  in  national  banks  in  this  State 
or  in  banks  or  trust  companies  incorporated  under  the 
laws  of  the  state,  and  the  interest  derived  therefrom  shall 
be  applied  in  the  manner  prescribed  by  law.*' 

Here  is  declared  a  general  policy  in  regard  to  the  public 
funds  of  the  State.  If  they  are  not  invested,  they  must 
be  deposited  in  banks  and  the  interest  derived  therefrom 
is  to  belong  to  the  State.  It  is  true,  there  is  no  law  of  the 
State,  at  least  none  has  been  called  to  our  attention,  re- 
quiring the  State  Treasurer  to  exact  interest  from  banks 
upon  making  deposits  with  them,  when  done  on  his  own 
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motion.  We  assume  he  might  deposit  the  proceeds  of 
4  these  honds  in  banks  of  his  own  choosing,  and  allow 
the  use  of  them  without  charge  of  interest.  But  when 
these  moneys  of  the  State  are  deposited,  and  do  earn  in- 
terest, the  interest  becomes  the  property  *of  the  State.  If 
this  interest  does  jiot  become  the  property  of  the  State, 
then  the  provision  "applied  in  the  manner  prescribed  by 
law'*  in  the  section  of  the  Constitution  becomes  mean- 
ingless. If  the  interest  does  not  become  the  property  of 
the  State,  then  it  cannot  be  disposed  of  by  law. 

As  before  stated,  there  is  no  law  requiring  the  State 
Treasurer  to  exact  interest  under  these  circumstances.  But 
the  implication  is  clear  and  conclusive  from  the  section 
of  the  Constitution  quoted,  that  public  moneys  deposited 
in  banks  shall  draw  interest.  And  the  State  Treasurer 
who  fails  to  obtain  the  same  when  he  can,  will  certainly 
violate  the  spirit,  if  not  the  letter,  of  the  Constitution. 

The  fact  that  no  provision  of  law  now  exists  for  the 
application  of  such  interest,  earned  under  these  circum- 
stances, does  not  militate  against  this  conclusion.  The 
money  may  remain  in  the  treasury  until  applied  as  the 
law  may  direct. 

It  follows  that  the  State  Treasurer  has  no  power  to 
make  a  contract  to  pay  to  any  one  any  portion  of  the 
interest  paid  by  a  depositary  on  the  public  moneys  of  the 
State.     The  agreement  to  do  so  is  illegal  and  void. 

What  has  been  said  in  regard  to  exacting  interest  by 
the  State  Treasurer  has  no  application,  of  course,  to  de- 
posits in  banks  under  Section  255,  C.  L.  1897,  and  acts 
amendatory  thereof,  which  requires  the  payment  of  in- 
terest. 

In  reaching  this  conclusion  we  are  not  unmindful  of 
the  importance  of  the  same  and  the  interest  which  the 
people  have  in  the  development  of  the  roads  of  the  State. 
If  these  bonds  could  be  legally  sold,  it  should  be  done. 
If  by  any  course  of  sound  reasoning  this  bid  could  be 
held  valid,  the  Court  would  be  glad  to  adopt  the  same. 
But  we  have  searched  in  vain  for  any  principle  of  law 
upon  which  the  same  can  be  justified.  The  remedy  lies 
with  the  legislative  department  by  providing  for  the  issu- 
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ance  of  bonds  bearing  interest  at  a  rate  sufficiently  large 
to  attract  investors.  These  bonds,  it  is  urged  and  ad- 
mitted by  the  demurrer,  cannot  be  sold  without  resort  to 
some  such  subterfuge  as  the  one  disclosed  in  this  case. 

It  is  needless  to  say  that  the  officers  concerned  have  been 
actuated  by  the  highest  motives  in  attempting  to  sell  these 
bonds,  thereby  to  subserve  the  expressed  desire  of  the 
people  of  the  State.  But  the  action  is  not  legally  jus- 
tified. 

For  the  reasons  stated,  the  judgment  of  the  lower  court 
will  be  reversed  and  the  cause  remanded  with  instructions 
to  overrule  the  demurrer  interposed,  and  proceed  with 
the  cause  in  a  manner  not  inconsistent  with  this  opinion, 
and,  it  is  so  ordered. 


(No.  1653,  July  14,  1914) 

STATE  BANK  OP  COMMERCE  of  Clayton,  N.  M., 
Appellee,  vs.  THE  WESTERN  UNION  TELE- 
GRAPH COMPANY,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  The  addressee  of  a  telegram  may  maintain  an  action 
in  tort,  against  a  telegraph  company,  for  negligently  deliv- 
ering a  forged  message  to  him,  which  he.  In  good  faith,  and 
without  negligence,  acts  upon  to  his  damage. 

P.  218 

2.  It  is  not  the  duty  of  a  telegraph  company  to  investi- 
gate and  satisfy  itself  of  the  Identity  of  the  person  who  de- 
livers to  it  a  message  for  transmission.  All  that  is  required 
of  It  is  the  exercise  of  reasonable  care  In  the  receipt  and 
transmission  thereof.  P.  219 

3.  In  the  absence  of  facts  or  circumstances  which  would 
suggest  or  arouse  suspicion  in  the  mind  of  a  person  of  ordi- 
nary caution  of  false  impersonation,  or  of  want  of  authority, 
the  exercise  of  reasonable  care  by  a  telegraph  operator  to 
receive  messages  fl'om  those  only  who  have  authority  to  send 
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them,  does  not  require  him  to  inrestigate  the  identity  or 
authority  of  those  who  present  them. 

P.  22<^ 

« 

4.  The  rule  is«  that  where  the  plaintiff  proves  loss,  with- 
out negligence  on  his  part,  by  acting  on  a  message  deliT* 
ered  to  him  by  the  company  as  coming  from,  but  not  in 
fact  sent  by,  one  in  whose  name  it  is  signed,  he  makes  a 
PRIMA  FACIE  CASE,  and  the  duty  devolves  upon  the 
company  of  rebutting  it. 

P.  220- 

5.  Where  a  party  attempts  to  demur  and  plead  to  the 
merits  at  the  same  time  and  to  the  same  pleading,  he  waivea 
the  demurrer. 

P.  221 

6.  An  objection  to  the  reception  of  any  evidence  on  the 
ground  that  the  complaint  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  should  definitely  point  out 
wherein  the  complaint  so  fails,  in  order  to  enable  the  trial 
court  to  intelligently  rule  upon  the  question  and  to  show 
the  opposite  party  the  point  of  the  objection.  And  unless 
such  objection  is  specific  it  will  be  unavailing  on  appeal. 

P.  222 

7.  Where  a  Complaint  Is  first  attacked  in  the  appellate 
court,  upon  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  it  will  be  liberally  construed 
in  order  to  uphold  the  Judgment,  and,  if  it  contain  allega* 
tions  from  which  every  fact  necessary  to  maintain  the  action 
may  be  inferred,  it  will  be  sustained.  Held,  that  a  complaint 
which  states  facts  which  if  proven  on  the  trial  would  con- 
stitute a  good  prima  facie  case  for  the  plalntUf,  will  be  held 
sufficient  to  sustain  the  verdict,  where  it  Is  not  attacked 
until  after  verdict. 

P.  22$ 

8.  The  continuance  of  a  cause^  upon  application,  rests 
in  the  discretion  of  the  trial  court  and  will  not  be  interfereit 
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• 

wtth  upon  appeal  onlesa  it  appeara  that  the  trial  court  has 
abused  such  discretion. 

P.  226 

0.  In  a  eiyil  case,  where  a  witness  resides  beyond  the 
Jurisdiction  of  the  court  in  which  such  cause  is  pending,  a 
party  has  no  right  to  rely  upon  the  promise  of  such  witness 
to  attend  the  trial,  but  should  take  h}s  d^;K>sltion. 

P.  226 

10.  Whero,  in  a  suit  against  a  telegraph  company  for 
damage,  for  the  negligent  delivery  of  a  forged  message,  the 
plaintiff  proves  the  delivery  by  the  company^  and  that  the 
message  was  a  forgery*  and  his  damage  in  reliance  thereon« 
he  makes  out  a  prima  facie  case,  and  a  motion  for  a  non-suit 
is  properly  denied. 

P.  226 

11.  Where  a  party  introduoes  incompetent  evidence,  he 
cannot  complain  if  the  trial  court  permits  the  other  party 
to  rebut  the  same. 

P.  22T 

12.  No  alleged  errors,  not  Jurisdictional,  will  be  consid- 
ered  on  appeal  or  error,  except  those  which  are  set  out  in 
the  motion  for  a  new  trial. 

P.  227 

13.  Where  a  plaintiff  enters  a  remittitur  as  to  a  part  of 
his  recovery  in  the  lower  court,  and  there  is  sufficient  evi* 
dence  to  sustain  the  balance  of  his  recovery,  and  such  bal- 
ance is  approved  by  the  trial  court,  a  Judgment  for  such 
balance  will  not  be  disturbed,  unless  it  is  apparent,  from 
the  flagrant  excessiveness  of  the  verdict,  that  the  Jury  was 
influenced  by  passion  or  prejudice. 

P.  228 

Appeal  from  District  Court,  Union  County;  Thomas 
D.  Leib,  Presiding  Judge.    Affirmed. 
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0.  T.  Toombs,  Habky  E.  Kelly,  Charles  H.  Haines, 
Attonieys  for  Appellant. 

Does  Petition  State  Cause  of  Action?  L.  E.  4  Q.  B. 
706;  L.  R.  3,  C.  P.  1;  45  Oreg.  414;  Croswell  on  Elec- 
tricity, Sec.  457;  11  Colo.  App.  328;  169  111.  610;  107 
la.  356;  75  Tex.  531;  57  Fed.  471;  2  Okl.  234;  154  U.  S. 
1;  97  Tex.  219;  141  Fed.  522;  7  Col.  499;  100  Fed.  561. 

Sixteenth  Error  Assigned.  100  Mass.  40;  74  111.  App. 
10.5. 

Twenty-fourth,  twenty-fifth,  twenty-sixth,  twenty-sev- 
enth and  twenty-ninth  errors  assigned.  22  Fed.  Cas.  No. 
13275,  p.  1030. 

Hugh  J.  Collins,  Clayton,  X.  M.,  Attorney  for  Ap- 
pellee. 

Petition  States  Cause  of  Action.  2  C.  P.  Div.  62;  5 
Mont.  Leg.  News  87;  25  L.  C.  J.  248;  A.  &  E.  Enc.  L., 
1st  Ed.,  Vol.  25,  p.  285 ;  pp.  825,  826,  827  Id. ;  3  Suth- 
erland on  Dam.  314;  25  A.  &  E.  Corp.  Cases  559;  IIQ 
N.  Y.  403;  52  Ind.  1;  11  Sawyer  28;  Bigelow  on  Torts, 
602;  21  N.  E.  4;  7  Am.  St.  Eep.  530;  112  Mass.  90;  25 
A.  &  E.  Enc.  L.,  826-27;  21  N.  E.  4;  5  N.  M.  308;  Whart. 
on  Negligence  557;  110  N.  Y.  403;  52  Ind.  1;  11  Saw- 
yer 28;  28  L.  E.  A.  72;  64  L.  R.  A.  545;  72  S.  W.  232; 
Allen's  Telegraph  Cases  455;  Gray  Com.  by.  Telegram, 
Sec.  73 ;  139  N.  W.  552 ;  24  L.  R.  A.  1045 ;  139  N.  W. 
552;  109  Fed.  369;  6  Am.  Rep.  140;  39  N.  W.  315;  57 
N.  W.  696. 

The  Pleadings.  Ill  111.  400;  35  N.  E.  534;  45  N.  E. 
161;  Vol.  14,  Enc.  P.  &  P.  337;  22  N.  E.  134;  107  Ind. 
442;  39  N.  E.  885;  14  Enc.  P  &  P.  337;  112  Mass.  90; 
7  Col.  499;  100  Fed.  561. 

Sixteenth  Error  Assigned.  100  Mass.  40;  74  111.  App. 
105. 

Seventh  Error  Assigned.  Sec.  180,  Jones  on  Ev.,  p. 
388;  65  L.  R.  A.  811. 

Twenty-fourth,  Twenty-fifth,  Twenty-sixth,  Twenty - 
seventh  Errors  Assigned.    18th  Enc.  P.  &  P.,  134,  130. 
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Beply  Brief  of  Appellant. 
Pleadings.  5  X.  M.  308;  110  N.  Y.  403;  52  Ind.  1; 
23  Fed.  315;  21  N.  E,  4;  7  Am.  St.  530;  112  Mass.  90; 
5  N.  M.  308;  57  N.  W.  696;  28  L.  R.  A.  72;  64  L.  R.  A. 
545;  72  S.  W.  232;  139  N.  W.  552;  24  L.  R.  A.  1045; 
141  Fed.  522;  39  N.  W.  315;  6  Am.  Rep.  140. 

STATEMENT  OF  PACTS. 

On  the  morning  of  the  14th  day  of  April,  1911,  the 
day  operator  of  the  appellant  company  at  Clayton,  ^STew 
Mexico,  delivered  two  telegrams  to  the  appellee,  both  pur- 
porting to  be  signed  by  the  First  National  Bank  of  Mon- 
ticello,  Illinois,  one  of  which  directed  appellee  to  sign  the 
appearance  bond  of  Charles  W.  Lanier,  in  the  sum  of 
$2,000,  the  said  Lanier  then  being  in  the  custody  of  the 
sheriflF  of  Union  County,  on  a  criminal  charge;  the  other 
directing  it  to  pay  Lanier  $600.  Prior  to  the  delivery  of 
the  telegrams  the  said  Lanier  had  been  permitted,  under 
the  care  of  a  guard,  to  go  around  the  town  and  he  had 
frequently  visited  the  appellant's  office,  and  was  in  said 
office  the  night  previous.  While  there,  on  that  occasion, 
the  evidence  discloses  that  he  sent  a  telegram,  for  the 
agent,  while  he  was  engaged  in  other  work  which  took  him 
outside  the  office,  reserving  a  Pullman  berth  for  some 
person,  who  had  requested  the  agent  to  wire  for  the  same ; 
upon  the  return  of  the  agent,  Lanier  informed  him 
that  he  had  made  the  reservation,  and  that  he  had  also 
taken  two  telegrams  which  came  in,  and  hung  them  on 
the  hook.  There  was,  however,  no  evidence  showing 
whether  the  telegrams  so  delivered,  were  the  ones  which 
Lanier  said  he  had  taken  for  the  operator.  Appellee, 
bank,  placed  to  Lanier^s  credit  the  sum  of  $600,  and 
caused  the  bond  to  be  executed,  as  requested  in  the  tele- 
grams. The  bank  paid  out,  on  checks  issued  by  Lanier, 
the  simi  of  $512.50,  during  banking  hours  on  the  14th 
day  of  April.  In  the  afternoon  of  said  day  Lanier  left 
town.  Later  it  was  discovered  that  the  telegrams  were 
forgeries,  and  Lanier  was  subsequently  re-arrested  in  Kan- 
sas, and  returned  to  the  sheriff  of  Union  County.  Ninety 
dollars  was  found  on  Lanier^s  persoB  at  the  time  he  was 
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apprehended^  which  the  bank  applied  to  the  payment 
of  a  reward  which  it  had  offered  for  his  apprehension, 
the  bank  subsequently  obtaining  an  order  from  Lanier  to 
the  sheriff  to  turn  such  money  over  to  the  bank. 

The  appellee  filed  its  complaint  against  the  appellant, 
for  the  recovery  of  the  sum  of  $512.50.  It  is  alleged  that 
on  the  14th  day  of  April,  1911,  the  appellant  delivered 
to  it  the  following  telegram: 

"Dated,  MonticeUo,  111.  13. 
*To  the  Bank  of  Commerce,  Clayton. 

^Tlease  pay  Charles  W.  Lanier  Six  Hundred  Dollars. 
We  remit. 

"FIRST  NATIONAL  BANK." 
That  the  telegram  was  not  delivered  to  the  defendant 
company  by  the  First  National  Bank  of  MonticeUo,  Illi- 
nois, as  said  telegram  purported  to  have  been,  and  the 
complaint  contained  additional  allegations  showing  that 
such  telegram  was  a  forged  and  fraudulent  message.  The 
complaint  also  alleged  that  appellee,  relying  upon  the 
authenticity  of  such  telegram,  paid  to  said  Lanier  the 
sum  of  $512.50,  or  that  it  paid  out  upon  his  orders  such 
sum.  As  no  complaint  is  made  as  to  the  statement  of 
appellee's  loss  in  the  complaint,  we  will  omit  further  ref- 
erence thereto.  The  complaint  concluded, with  .a  prayer 
for  judgment  against  appellant  for  the  sum  of  $512.50, 
together  with  interest  thereon  and  costs. 

Appellant  answered  the  complaint,  and  by  its  first  par- 
agraph of  answer  challenged  the  sufficiency  of  the  com- 
plaint, upon  the  ground  that  it  failed  to  state  a  cause  of 
action.  By  additional  paragraphs  it  denied  the  delivery 
of  the  message,  and,  also  alleged  that  appellee  was  guilty 
of  contributory  negligence  in  not  having  such  teelgram 
repeated.  The  other  allegations  of  the  complaint  were  de- 
nied. 

When  appellee's  first  witness  was  called  appellant  ob- 
jected to  the  introduction  of  any  evidence  on  the  ground 
that  the  complaint  failed  to  state  a  cause  of  action,  which 
objection  was  overruled  by  the  court.  Upon  the  conclu- 
sion of  the  evidence  the  court  instructed  the  jury  that  if 
they  returned  a  verdict  for  the  plaintiff,  they  must  cedit 
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the  defendant  with  the  ninety  dollars  recovered  by  the 
plaintiff  from  Lanier  upon  his  arrest  againat  the  $512.50 
which  the  plaintiff  claimed  it  had  paid  out  on  Lanier's 
checks.  The  jury  returned  a  verdict  for  the  full  amount 
claimed;  viz:  $512.50.  The  appellant  filed  a  motion  for 
a  new  trial,  based  upon  numerous  grounds,  one  being  that 
the  verdict  was  the  result  of  passion  and  bias  on  the  part 
of  the  jury,  as  appeared  from  the  fact  that  the  jury  re- 
fused to  be  bound  by  the  instruction  of  the  court  with 
reference  to  the  ninety  dollars'  credit.  The  court  an- 
nounced that  it  would  be  obliged  to  set  aside  the  verdict 
unless  the  ninety  dollars  was  remitted  by  the  plaintiff, 
but,  if  that  amount  were  remitted  it  would  overrule  the 
motion  and  enter  judgment  on  the  verdict.  Appellee  there- 
upon filed  its  written  consent  to  a  reduction  of  the  ver- 
dict to  $422.50  and  the  motion  for  a  new  trial  was  over- 
ruled, and  defendant  saved  an  exception.  The  court  then 
entered  judgment  on  the  verdict  and  defendant  appealed. 

OPINION. 

ROBERTS,  C.  J.— The  first  point  upon  which  appellant 
relies  for  a  reversal  is,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  because;  (a) 
the  addressee  of  a  telegram  cannot  maintain  an  action 
against  the  telegraph  company,  for  the  reason  that  the  obli- 
gation of  the  company  springs  from  and  depends  entirely 
upon  the  contract  for  the  transmission  of  the  message,  and 
this  contract  being  solely  with  the  sender,  gives  no  right 
to  the  addressee,  who  is  not  a  party  to  the  contract;  (b) 
the  contract  with  the  telegraph  company,  for  the  trans- 
mission of  the  message,  was  not  for  the  benefit  of  the  ad- 
-dressee,  appellant  herein ;  and  (c)  assuming  that  the  com- 
plaint proceeds  upon  the  theory  of  negligence,  and  that 
one  who  has  suffered  injury  or  damage  because  of  the  neg- 
ligence of  the  telegraph  company,  in  the  premises,  may 
maintain  an  action,  in  tort  against  the  company,  the  com- 
plaint herein  does  not  fillege  negligence. 

The  proposition  stated  under  (a)  is  undoubtedly  the 
English  rule  upon  the  subject.  (Playford  vs.  United  King- 
•dom  Telegraph  Company,  L.  R.  4  Q.  B.  706;  Dickson  vj?. 
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Bueters  Telegram  Company  L.  K.  3  C.  P.  1.)  While 
some  of  the  American  States  may  have  followed  the  Eng- 
lish rule,  no  case  so  holding  has  been  called  to  our  atten- 
tion. The  American  decisions  upon  the  question  of  the 
right  of  the  addressee  to  maintain  such  a  suit  are  divided 
into  two  groups.  One  line  of  cases  holding  that  the  ad- 
dressee of  a  telegraphic  message  may  sue  the  telegraph 
company  in  his  own  name  and  recover  such  damages  as  he 
may  have  sustained  by  reason  of  its  negligent  failure  to 
deliver  the  message,  or  for  a  mistake  in  its  transmission, 
when  the  same  was  intended  for  his  benefit  and  the  com- 
pany had  knowledge  of  the  fact.  This  doctrine  finds  sup- 
port in  the  case  of  Frazier  vs.  Western  Union  Telegraph 
Company,  45  Ore.  414;  2  Am.  &  Eng.  Ann.  Cas.  396. 
and  some  other  states,  reference  to  which  will  be  found  in 
the  cited  case. 

The  Majority  of  the  states,  however,  hold  that  the  ad- 
dressee of  a  telegram,  who  acts  upon  the  faith  of  a  mes- 
sage negligently  altered  by  the  servants  of  the  tele- 
1  graph  company  in  its  transmission,  and  thereby  sus- 
tains damage,  may  maintain  an  action  in  tort  against 
the  telegraph  company.  (See  notes  to  the  cases  of  Frazier 
vs.  Western  Union  Telegraph  Company,  2  Am.  &  Eng. 
Ann.  Cas.,  396,  and  Western  Union  Telegraph  Company 
vs.  Woodard,  13  Am.  &  Eng.  Ann.  Cas.  354.)  Some  of 
the  courts  hold  that  it  is  an  action  in  tort,  while  other 
courts  base  the  addressee^s  right  of  action  upon  the  breach 
of  the  company's  public  duty.  Wliile  the  great  majority 
of  the  cases  deal  with  altered  messages,  it  is  obvious  that 
the  same  rule  would  apply  to  forged  telegrams.  While  it 
might  be  very  interesting  to  consider  and  analyze  the  nu- 
merous decisions  dealing  with  the  question,  it  would  hardly 
be  profitable,  as  our  own  territorial  court,  in  the  case  of 
Longwell  vs.  Western  Union  Telegraph  Company,  5  N.  M. 
308,  early  committed  that  court  to  the  dotrine  that  the- 
addressee  could  maintain  an  action  against  the  com- 
pany for  negligence  in  failing  to  promptly  deliver  a  tele- 
gram, upon  the  theory  that  the  company's  employment  was 
of  a  public  character,  and  that  it  owed  the  duty  of  care 
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and  good  faith  to  both  the  sender  and  receiver.  In  that 
case,  the  English  rule  was  urged  upon  the  court,  but  was 
repudiated  by  it.  In  view  of  the  decided  conflict  in  the 
American  cases,  upon  the  theory  upon  which  the  addressee 
should  be  entitled  to  recover,  and  the  fact  that  the  opinion 
of  the  territorial  court  is  in  accord  with  many  well  con- 
sidered cases,  and  is  apparently  sustained  by  the  weight 
of  authority,  we  are  not  inclined  to  depart  from  the  rule 
therein  announced.  This  rule  has  stood  undisturbed  and 
unquestioned  for  more  than  twenty-five  years,  and  it  is 
clear  that  it  should  not  be  lightly  overturned  or  departed 
from  by  this  court.  Jones  Telegraph  &  Telephone  Com- 
panies, Sec.  478,  cites  the  Xew  Mexico  case  referred  to, 
and  many  other  cases  from  other  states  with  approval,  in 
support  of  the  rule  that  the  addressee's  right  of  action  is 
based  upon  the  breach  of  the  company's  public  duty.  The 
author  says: 

^^hese  companies  have  undertaken  to  perform  public 
functions,  and,  among  these,  it  is  presumed  that  they  have 
assumed  the  duty  to  transmit  correctly  and  accurately  and 
deliver  promptly  all  messages  entrusted  to  them;  and  on 
a  failure  to  discharge  these  duties  with  due  care  and  dili- 
gence, they  will  become  liable  to  any  one  who  suffers  dam- 
ages thereby.  *  *  *  *  in  other  words,"  when  they  have 
failed  to  discharge  their  public  duties  in  transmitting  mes- 
sages, whereby  the  addressee  has  been  caused  to  suffer,  the 
latter  should  have  the  right  to  maintain  an  action  against 
the  company  for  breach  of  its  public  duty.  The  damages, 
however,  which  result  from  such  breach  of  duty  should  be 
the  proximate  consequence  of  the  company's  negligence." 

Accepting  this  as  the  correct  rule,  upon  which  the  lia- 
bility of  the  company  is  based,  it  becomes  necessary  to 
examine  the  last  ground  of  appellant's  objection  to  the 
complaint,  which  is,  that  it  nowhere  charges  negligence, 
and  for  that  reason  fails  to  state  a  cause  of  action. 

Unquestionably,  it  is  not  the  duty  of  a  telegraph  com- 
pany to  investigate  and  satisfy  itself  of  the  identity  of 
the  person  who  delivers  to  it  a  message  for  transmis- 
2  sion.  All  that  is  required  of  it  is  the  exercise  of  rea- 
sonable care  in  the  receipt  and  transmission  thereof. 
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In  the  absence  of  facts  or  circumstances  which  would  aug^ 
gest  or  arouse  suspicion  in  the  mind  of  a  person  of 

3  ordinary  caution  of  false  impersonation,  or  of  want  of 
authority,  the  exercise  of  reasonable  care  by  a  telegraph 

operator  to  receive  messages  from  those  only  who  have 
authority  to  send  them,  does  not  require  him  to  investi- 
gate the  identity  or  authority  of  those  who  present  them, 
whether  the  messages  be  in  writing,  or  are  spoken  directly 
or  over  the  telephone,  or  however  received.  Bank  of  Have- 
lock  vs.  Western  Union  Telegraph  Company,  141  Fed. 
522.  While  this  is  true,  the  rule  unquestionably  is,  that 
where  the  plaintiff  proves  loss  without  negligence  on  his 
part,  by  acting  on  a  message  delivered  to  him  by  the  com- 
pany as  coming  from,  but  not  in  fact  sent  by  one,  in 

4  whose  name  it  was  signed,  he  makes  a  PBIMA  FACIE 
case,  and  the  duty  devolves  upon  the  company  of  re- 
butting it.  Sherman  &  Kedfield  on  the  Law  of  Negligence, 
(6th  Ed.),  Sec.  539  a.  Or,  as  stated  by  Jones  on  Telegraph 
&  Telephone  Companies,  Sec.  507: 

In  ordinary  actions  brought  to  recover  damages  for 
personal  injuries,  there  is  probably  no  presumption  of 
negligence  against  either  party;  the  mere  fact  of  injury 
being  sustained,  creates  no  such  presumption,  except  where, 
from  the  peculiar  circumstances  involved,  the  familiar 
maxim  of  res  ipsa  loquitur  is  applicable.  But  where  an 
action  is  brought  to  recover  damages  from  a  telegraph 
company  for  negligently  transmitting  or  delaying  in  the 
delivery  of  a  message,  the  rule  is  different.  In  such  cases, 
where  it  is  shown  that  a  message  has  been  delivered  to  it 
and  an  error  has  been  made  in  its  transmission;  or,  that 
a  delay  has  been  made  in  its  delivery ;  or  that  it  has  been 
transmitted  but  not  delivered;  or,  that  it  has  not  been 
transmitted;  or,  that  a  material  word  has  been  omitted 
in  the  message,  it  is  presumed  that  the  company  has  been 
guilty  of  negligence,  and  the  burden  is  on  the  latter  to 
disprove  such  negligence.  This  is  the  universal  rule;  and 
when  the  plaintiff  has  shown  a  delivery  to  the  company 
and  that  an  error  has  been  made,  or  that  the  message  has 
been  delayed  in  its  deliver}^  his  case  is  made  out.     The 
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* 

reason  of  the  rule  is  obvious.  If  the  burden  were  cast 
upon  the  plaintifF,  he  could  never  make  out  his  case.  It 
would  be  nothing  more  nor  less  than  a  fight  in  the  dark 
to  impose  such  a  duty  upon  him,  since  the  proof  of  these 
negligent  acts  are  almost  always  in  the  sole  possession  of 
the  defendant  company.  Being  peculiarly  within  the 
knowledge  of  the  company,  it  is  no  hardship  on  them  to 
be  required  to  furnish  the  proof  of  the  causes  of  errors 
or  delays/' 

In  this  case,  as  in  all  similar  cases  of  forgery,  erroneous 
transmission  and  other  errors  occurring,  the  facts  were 
wholly  within  the  knowledge  and  keeping  of  the  company. 
The  addressee  ordinarily  would  have  no  means  of  know- 
ing how  the  forged  message  was  injected  into  the  com- 
pany's lines,  or  from  whence  it  came,  or  the  facts  or  cir- 
cumstances attending  its  receipt  and  delivery.  All  that 
he  knows,  or  could  be  expected  to  know  is  that  the  forged 
message  was  placed  in  his  hands  by  an  agent  of  the  com- 
pany. For  this  reason  it  would  be  illogical  to  require  him 
to  offer,  in  the  first  instance,  evidence  of  negligence.  All 
that  he  is  required  to  prove,  is  the  delivery  to  him  of  the 
forged  telegram,  his  reliance  thereon  and  resulting  dam- 
age. When  he  has  done  this,  the  law  presumes  negligence, 
in  the  absence  of  a  showing  of  freedom  therefrom  by  the 
company.  If  the  plaintiff  proves  such  facts,  and  the  de- 
fendant offers  no  evidence,  he  is  entitled  to  recover,  by 
the  aid  of  this  presumption.  This  being  true,  the  question 
arises  as  to  whether  the  complaint  before  us,  is  so  fatally 
defective  that  it  will  not  support  the  verdict;  not  whether 
a  demurrer  thereto,  on  the  grounds  here  presented  should 
have  been  sustained  by  the  trial  court,  for  the  complaint 

was  not  properly  challenged  by  demurrer.  It  is  true, 
5   defendant  interposed  a  demurrer,  in  conjunction  with 

its  answer,  but  the  rule  is  that  where  a  party  attempts 
to  demur  and  plead  to  the  merits  at  the  same  time  and 
to  the  same  pleading,  he  waives  the  demurrer,  or,  as  stated 
in  6  Ency.  P1.-&  Pr.  384: 

*1t  is  the  rule  in  such  cases  that  the  demurrer  is  pre- 
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sumed  to  be  overruled  or  waived  by  the  plea  and  is  put 
out  of  the  case."  Or,  as  the  rule  is  stated  by  the  Supreme 
Court  of  Indiana,  in  Hoosier  vs.  Eliason,  14  Ind.  523: 

"A  party  cannot  demur  and  answer  to  the  merits  at 
the  same  time  to  the  same  paragraph.  Hence,  when  this 
is  attempted,  either  the  demurrer  or  answer  must  give 
way.  The  rule  is,  in  such  case,  that  the  answer  overrules 
the  demurrer  and  puts  it  out  of  the  case." 

Nor  did  appellant's  objection  to  the  introduction  of 
any  evidence  on  the  ground  that  the  complaint  failed  to 
state  facts  sufiScient  to  constitute  a  cause  of  action,  pre- 
sent the  question  properly  to  the  trial  court  for  its 
6  judgment.  An  objection  to  the  reception  of  any  evi- 
dence, on  the  ground  that  the  complaint  fails  to  state 
facts  suflScient  to  constitute  a  cause  of  action  should  defi- 
nitely point  out  wherein  the  complaint  so  fails,  in  order 
to  enable  the  court  to  intelligently  rule  upon  the  question, 
and  to  show  the  opposite  party  the  point  of  the  objection. 
The  present  case  affords  an  excellent  illustration  of  the 
reason  for  the  rule.  The  appellant,  prior  to  its  answer, 
filed  a  motion  to  make  the  complaint  more  definite  and 
certain,  which  proceeded  upon  the  theory  that  appellee 
was  suing  on  contract,  under  the  "Oregon  Rule,''  hereto- 
fore discussed,  and  upon  the  assumption  that  only  under 
such  a  theory  of  the  law  could  the  plaintiff  recover.  Th^ 
court  properly  concluded  that  the  action  was  in  tort  and 
overruled  the  motion.  Naturally,  when  appellant  inter- 
posed the  objection,  without  specifying  the  particulars 
wherein  the  complaint  failed  to  state  a  cause  of  action, 
the  trial  court  assumed  that  appellant's  objection  was 
based  upon  the  theory  that  an  action  in  tort  would  not 
lie,  and  that  appellee's  remedy  was  on  the  contract,  or  as 
beneficiary  thereunder.  Had  appellant,  either  in  its  de- 
murrer or  objection  to  the  reception  of  any  evidence, 
pointed  out  the  fact  that  no  specific  allegation  of  negli- 
gence was  contained  in  the  complaint,  the  defect  would 
doubtless  have  been  promptly  corrected.  The  evidence 
before  the  jury  made  out  a  prima  facie  case  of  negligence, 
which  the  appellant  did  not  attempt  to  rebut.    It  relied 
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solely  upon  the  defense  of  contributory  negligence,  and 
attempted  to  show  that  the  bank  did  not  use  due  care 
in  acting  and  relying  upon  an  unrepeated,  open  message. 
The  court  charged  the  jury  fully  upon  the  question  of 
negligence,  as  applied  to  the  facts,  and  appellant,  as 
shown  by  its  requested  instructions,  recognized  that  the 
complaint  proceeded  upon  that  theory.  After  thus  liti- 
gating the  question,  upon  the  theory  of  negligence,  it  en- 
deavors to  defeat  the  plaintiff  in  this  court  upon  the 
technical  ground  that  its  complaint  failed  to  affirmatively 
charge  it  with  negligence  in  the  delivery  of  the  forged 
message.  Had  it  attacked  the  complaint  directly  upon 
this  ground  in  the  trial  court  it  doubtless  would  have 
driven  the  complainant  to  an  amendment  there  or  a  re- 
versal here,  although  some  authorities  may  be  found  which 
hold  such  a  complaint  not  demurable.  (Chicago,  Rock 
Island  &  Pacific  Ry.  Co.  vs.  Young,  Admr.,  58  Neb.  678; 
Bishop  vs.  Middleton,  43  Neb.  10.)  As  negligence  of 
the  company  is  the  ultimate  fact  upon  which  the  plaintiff 
must  rely  for  a  recovery  in  an  action  against  a  telegraph 
company  for  delay  in  delivery,  errors  in  transmission,  and 
the  delivery  of  forged  telegrams,  it  is  clear  that  good 
pleading  requires  that  such  fact  should  be  alleged  di- 
rectly, and  it  might  be,  that  a  pleading  alleging  negligence 

only  inferentially  would  be  subject  to  attack,  upon 
7   demurrer  in  the  trial  court.  Conceding  this,  however,  it 

does  not  follow  that  the  complaint  will  not  support 
the  judgment  on  appeal,  for,  where  a  complaint  is  first 
attacked  in  the  appellate  court,  upon  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
it  will  be  liberally  construed  in  order  to  uphold  the  judg- 
ment, and,  if  it  contain  allegations  from  which  every  fact 
necessary  to  maintain  the  action  may  be  inferred,  it  will 
be  sustained.  Daniel  vs.  Holland,  4  Ky.  19;  Murphy  vs. 
Ins.  Co.,  70  Mo.  App.  78;  Malone  vs.  Fidelity  &  Casualty 
Co.,  71  Mo.  App.  1;  Lake  Erie  &  Western  Railway  Co. 
vs.  Lee  et  al.,  14  Ind.  App.  328 ;  Gustin  vs.  Concordia  Fire 
Ins.  Co.,  164  Mo.  172;  2  Tidd's  Practice,  919.  In  the 
present  case   the  complaint  alleged  the  delivery   to  the 
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plaintiflf,  by  the  agent  of  the  defendant,  of  the  forged  tele- 
gram. This  was  all  it  was  required  to  prove  on  the  trial 
of  the  case  to  make  out  a  prima  facie  case  of  negligence. 
This  fact  being  established,  negligence  was  to  be  presumed,, 
in  the  absence  of  a  contrary  showing  by  the  defendant. 
While  slight  evidence  might  have  been  suflScient  to  over- 
come the  prima  facie  case,  nevertheless  the  facts  stated^ 
if  proven  on  the  trial,  would  establish,  unless  rebutted,. 
plaintiflE's  right  to  recover.  This  being  true,  we  think 
the  inference  of  negligence  could  be  fairly  drawn  from 
such  allegation  in  a  complaint,  in  support  of  the  verdict 
and  judgment,  where  the  complaint  is  attacked  for  the 
first  time  in  this  court.  It  may  be  contended,  however, 
that  this  is  simply  a  presumption  of  evidence.  In  the 
case  of  Irwin  vs.  Shaffer,  9  Ohio  St.  43,  72  Am.  Dec.  613, 
the  court  said: 

"It  is  said,  however,  that  these  are  presumptions  of 
evidence  merely,  and  not  presumptions  in  pleading.  Be 
this  as  it  may  under  the  system  of  pleading  at  common 
law,  we  think  that  under  the  code  of  civil  procedure,  and 
after  verdict  or  a  finding  by  the  court  of  all  the  issues 
in  the  case  in  favor  of  the  plaintiff,  a  petition  stating 
facts,  which  if  proved  on  the  trial,  would  constitute  a  good 
prima  facie  case  for  the  plaintiff,  must  be  held  good  on 
error.^' 

In  this  case,  as  stated,  it  clearly  appears  that  the  par- 
ties understood  they  were  litigating  the  question  of  negli- 
gence. That  appellant  was  negligent  is  clearly  established 
by  the  verdict  of  the  jury,  for,  under  the  instructions  of 
the  court,  unless  they  found  negligence  on  its  part,  they 
would  have  returned  a  verdict  in  its  favor.  No  good 
reason  has  been  shown  for  a  reversal  of  the  case  on  this 
point.  Should  it  be  sent  back  for  a  retrial,  the  plaintiff 
would  of  course  amend  its  complaint  and  the  parties 
would  relitigate  a  question  already  tried  and  passed  upon 
by  a  jury,  upon  the  same  evidence  presented  to  the  first 
jury.  In  the  case  of  Wilson  vs.  Hunf  s  Adm^r.,  6  B.  M. 
(Ky.)  379,  it  was  said: 

**When  the  verdict  can  be  fairly  considered  as  estab- 
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lishiDg  between  the  parties  the  very  fact  which  should 
have  been  but  is  not  precisely  averred  in  the  declaration 
and  especially  when  it  clearly  appears  that  that 
fact  was  understood  by  the  parties  to  be  the  point  in  issue 
to  be  decided  by  the  jury,  it  would  be  unnecessary  for  the 
ends  of  justice,  and  would  be  worse  than  useless,  to  re- 
mand the  case  that  it  should  again  be  presented  for  the 
decision  of  the  jury.'' 

Wliile  a  defendant  may  raise  the  question  of  the  suf- 
eiency  of  the  facts  stated  in  the  complaint  to  constitute 
a  cause  of  action  for  the  first  time  in  the  appellate  court, 
the  code  has  little  toleration  for  the  practice  of  concealing 
questions  from  the  lower  courts  with  a  view  of  making 
them  available  upon  vexatious  appeals;  and  it  is,  there- 
fore, necessary  to  the  harmony  of  our  practice  as  a  whole, 
as  well  as  to  the  fair  and  speedy  administration  of  jus- 
tice, that  the  most  liberal  form  of  the  common  law  doc- 
trine of  amendment  after  verdict  shall  be  fully  maintained. 
Evansville  &  Terre  Haute  R.  R.  Co.  vs.  Willis,  80  Ind. 
225. 

Applying  the  foregoing  rules  and  principles  to  the  com- 
plaint in  this  case,  we  hold  that  it  states  sufficient  facts 
to  support  the  verdict. 

The  second  alleged  error  discussed,  was  the  refusal  of 
the  trial  court  to  grant  appellant  a  continuance.  The 
ground  of  the  application  was  that  it  had  arranged  with 
the  witness,  who  resided  at  Anadarka,  Oklahoma,  to  at- 
tend the  trial  as  a  witness  in  its  behalf;  that  shortly  be- 
fore the  trial  the  witness  removed  to  Florida,  and  that  it 
had  telegraphed  him  to  come,  but  had  been  advised  that 
it  was  impossible  for  him  to  be  present  at  that  term 

8  of  court.    The  continuance  of  a  cause  upon  applica- 
tion rests  in  the  discretion  of  the  trial  court  and  will 

not  be  interfered  with  upon  appeal  unless  it  appears  that 
the  trial  court  has  abused  such  discretion.    Terr.  vs.  Wat- 
son, 12  X,  M.  419.   In  a  civil  case,  where  a  witness  resides 
beyond  the  jurisdiction  of  the  court   in   which   such 

9  cause  is  pending,  a  party  has  no  right  to  rely  upon  the 
promise  of  such  witness  to  attend  the  trial,  but  should 
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take  his  deposition.  Yori  vs.  Cohn,  26  Nev.  206,  07  Pac. 
212,  9  Cyc.  120.  It  follows  that  there  was  no  abuse  of 
discretion  in  refusing  the  continuance. 

It  is  next  urged  that  the  trial  court  should  have  sus- 
tained appellant's  motion  for  a  non-suit  at  the  conclusion 
of  appellee's  case,  for  the  reason  that  it  had  failed  to 
prove  negligence;  this  upon  the  theory  that  it  was  incum- 
bent upon  the  plaintiff  to  offer  affirmative  proof  of  negli- 
gence. The  court  properly  denied  the  motion.  Under 
the  rule  herein  announced  it  was  only  necessary  for 
10  the  plaintiff  to  make  out  a  prima  facie  case  of  negli- 
gence, and  this  it  did  by  establishing  the  delivery  to 
it  by  appellant  of  the  forged  telegram.  To  hold  that  it 
is  incumbent  upon  a  plaintiff,  in  such  a  case,  to  affirma- 
tively establish  the  facts  showing  negligence,  would  pre- 
vent a  recovery  in  practically  every  case.  The  facts  are 
peculiarly  within  the  knowledge  of  the  company,  and  it 
is  only  just  that  it  should  be  required  to  establish  the 
flame  upon  the  trial  and  show  its  freedom  from  negligence. 
With  its  many  thousands  of  offices,  in  all  parts  of  the 
country,  it  would  be  absolutely  impossible  for  a  party,  who 
received  such  a  forged  telegram,  to  ascertain  the  place  of 
its  origin,  or  the  facts  attending  its  receipt  for  transmis- 
sion by  the  company.  For  this  reason  the  rule  has  been 
established  by  the  courts  that  it  is  only  necessary  for  the 
injured  party  to  show  the  receipt  of  the  forged  instru- 
ment, and  its  delivery  by  the  company,  to  warrant  a  re- 
covery, upon  proof  of  damage,  in  the  absence  of  any  show- 
ing by  the  company  of  freedom  from  negligence.  The 
court  properly  denied  the  motion. 

On  the  trial  of  the  case  below  appellant  offered  H.  J. 
Hammond,  presidejit  of  the  First  National  Bank  of  Clay- 
ton, as  a  witness,  who  testified  that  it  was  a  custom,  uni- 
formly observed  by  all  banks,  not  to  pay  out  money  on 
an  "open'^  telegram,  without  confirmation.  During  his 
direct  examination  he  testified:  "J  always  place  the  limit 
at  $50.00  or  below,"  meaning  that  he,  in  his  banking  prac- 
tice, never  paid  out  more  than  that  sum  on  an  "open" 
telegram.     In  rebuttal,  the  appellee  offered  T.  H.  Rixey 
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as  a  witness.  He  testified  that  for  several  years  he  had 
acted  as  cashier  of  the  First  National  Bank,  of  which  H. 
J.  Hammond  was  president,  and  that  it  was  the  custom 
of  the  bank  to  pay  out  money  on  "open"  telegrams,  and 
that  such  custom  had  always  been  followed,  up  to  the 
time  of  the  particular  case  of  the  appellee  bank  paying 
out  money  on  "this  open  telegram,"  meaning  the  telegram 
in  question  in  this  case.  To  this  evidence  the  appellant 
objected,  on  the  ground  that  it  went  to  the  custom  of  a 
particular  bank.  The  evidence  was  admitted  by  the  court, 
probably  on  the  theory  that  it  went  to  rebut  the  testimony 
of  Mr.  Hammond  that  he  never  paid  out  sums  ex- 

11  ceeding  $50.00  on  open  telegrams,  which  probably 
was  incompetent,  but  having  been  offered  by  the  ap- 
pellant, it  can  not  complain  because  the  court  permitted 
it  to  be  rebutted.   Wigmore  on  Evidence,  Vol.  1,  Sec.  15. 

Appellant  assigns  error,  upon  the  action  of  the  court 
sustaining  the  motion  of  appellee  to  strike  out  a  portion 
of  the  agreed  statement  of  facts  to  which  one  G.  G.  Gran- 
ville, would  testify,  were  he  present  as  a  witness.  Appel- 
lant failed  to  preserve  the  error,  however,  if  such  inter- 
vened, as  it  did  not  set  out  the  same  in  its  motion  for  a 
new  trial.     The  rule  is  well  established  in  this  juris - 

12  diction,  that  no  alleged  errors,  unless  they  are  juris- 
dictional, will  be  considered  on  appeal  or  error,  except 

those  which  are  set  out  in  the  motion  for  a  new  trial. 
U.  S.  vs.  Cook,  15  N.  M.  124. 

Error  is  predicated  upon  certain  instructions  given  by 
the  court.  The  court  instructed  the  jury  upon  the  theory 
of  the  law,  which  we  have  discussed  and  approved  in  this 
opinion,  which  of  course  is  at  variajace  with  appellant's 
views.  Having  fully  stated  our  conclusions,  which  accord 
with  the  instructions  given,  further  consideration  .is  un- 
necessary. 

The  only  remaining  question,  which  need  be  considered, 
is,  that  the  verdict  was  the  result  of  passion  and  preju- 
dice. To  support  this  claim,  appellant  relies  upon  the 
fact  that  the  verdict  was  returned  by  the  jury  for  $512.50. 
when  under  the  instructions  of  the  court  a  verdict  in  ex- 
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cess  of  $422.50  could  not  have  been  returned.  The  trial 
court,  however,  required  the  appellee  to  file  a  remittitur 
of  $90.00,  and  the  judgment  as  entered  was  only  for 
$422.50,  which  is  amply  sustained  by  the  evidence. 

Where  a  plaintiff  enters  a  remittimur  as  to  a  part  of 
his  recovery  in  the  lower  court,  and  there  is  sufficient 
13  evidence  to  sustain  the  balance  of  his  recovery,  and 
such  balance  is  approved  by  the  trial  court,  a  judg- 
ment for  such  balance  will  not  be  disturbed,  unless  it  is 
apparent  to  the  reviewing  court,  from  the  flagrant  ex- 
cessiveness  of  the  verdict,  that  the  jury  was  influenced  by 
prejudice  or  passion.  3  Cyc.  382.  The  verdict  rendered 
was  not  so  flagrantly  excessive,  as  to  compel  the  conclu- 
sion that  it  was  rendered  as  a  result  of  passion  or  preju- 
dice. 

Finding  no  available  error  in  the  record,  the  judgment 
of  the  trial  court  will  be  affirmed,  and,  it  is  so  ordered. 


(No.  1645,  July  16.  1914) 

WILLIAM  M:URRAH  and  R.  MURRAn,  Appellants,  vs. 
W.  B.  ACREY  AND  B.  L.  ACREY,  Appellees. 

SYLLABUS  BY  THE  COURT. 
1.  Where  one  is  in  quiet  and  paceable  possession  of  land 
belonging  to  the  United  States  Government,  and  he  is  ousted 
by  an  intruder,  he  may  maintain  an  action  of  forcible  entry 
and  detainer,  under  the  provisions  of  Section  3345,  C.  L. 
1897,  even  though  his  possession  and  occupancy  of  the  land 
may  have  been  in  violation  of  law  and  without  right,  as  the 
inquiry  in  such  cases  is  confined  to  the  question  of  the  actual 
peaceable  possession  of  the  plaintiff,  irrespective  of  whether 
rightful  or  wrongful,  and  the  ouster  of  plaintiff  by  defendant 

P.  232 

Appeal  from  District  Court,  Eddy  County;  Colin  Xeb- 
lett.  Presiding  Judge.    Affirmed. 
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BujAC  &  Brice,  Carlsbad,  N.  M.,  Attorneys  for  Ap- 
pellants. 

Third  and  fourth  assignments  of  error  considered  to- 
gether. 96  U.  S.  513;  104  U.  S.  287;  31  N.  W.  637;  83 
Pac.  730;  81  Pac.  71;  17  Pac.  705;  20  Pae.  680;  63 
€al.  514. 

Pre-emption,  Trespass,  Improvements.  1  L.  D.  423; 
Sec.  2289,  U.  S.  Comp.  Stat.  1901,  p.  1388;  13  L.  D. 
702 ;  29  L.  D.  363 ;  12  L.  D.  382 ;  Sec.  3753  L.  of  N.  M., 
1897;  17  Pac.  705;  Act  May  14,  1880,  21st  Stat.,  L.  140; 
4  L.  D.  9;  Act  June  16,  1880,  21st  Stat.,  L.  287;  5  L.  D. 
643 ;  6  L.  D.  362 ;  28  Cal.  402 ;  23  Cal.  442 ;  20  Sup.  Court 
Sep.  429 ;  Sec.  7,  C.  L.  1897 ;  73  Pac.  562 ;  18  S.  W.  41, 
43;  23  Mo.  App.  604,  606;  31  Pac.  434;  36  Barb.  242, 
244;  59  Am.  Dec.  536;  3  Cyc.  515;  Words  and  Phrases, 
Vol.  4;  Act  Feb.  25,  1885,  c.  149;  Vol.  2,  C.  S.  U.  S., 
1901. 

Grantham  &  Stenxis,  Carlsbad,  X.  M.,  Attorneys  for 
Appellee. 

One  who  has  taken  possession  of  part  of  the  public  do- 
main, marking  same  for  identification,  and  acknowledges 
and  files  such  notice,  can  hold  same  against  every  one  ex- 
cept the  United  States.    Sec.  3753,  C.  L.  1897. 

Any  person  in  lawful  and 'peaceable  possession  of  land 
who  shall  have  occupied  or  used  same  or  any  part  thereof, 
in  any  one  year,  shall  not  be  deemed  to  have  abandoned 
same  when  absent  therefrom  unless  he  fails  to  re-enter 
same  on  15th  day  of  April  next  following  last  year  in 
which  he  used  same.    Sec.  3356,  C.  L.  1897. 

Bight  to  public  lands  cannot  be  initiated  by  forcible 
entry  and  detainer.  59  Pac.  1111;  111  Fed.  277;  96  U.  S. 
513 ;  87th  Fed. ;  100  U.  S.  251. 

Though  appellant  owned  premises  in  fee  simple,  he 
could  not  dispossess  appellee  by  forcible  entry  and  de- 
tainer.   8  L.  K.  A.  426;  32  L.  K.  A.  51;  119  IJ.  S..  608. 

Alien  can  hold  public  lands  as  against  trespassers.  12th 
Xev.  345;  32nd  3  Y.  C.  823;  32nd  C.  Y.  C.  323. 
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Right  to  public  lands  cannot  be  acquired  by  trespass. 
106  Pac.  673;  96  Pac.  1060;  33  Pac.  865. 

Appellant  cannot  defend  his  possession  by  showing  that 
appellee  was  not  a  qualified  homesteader.  117  Pac.  296; 
Sec.  3753,  C.  L.  1897. 

Fifth  assignment  of  error.    Fed.  Cas.  Xo.  5454. 

State  Courts  have  jurisdiction  as  to  possession  of  public 
lands.  41  Pac.  397;  69  Pac.  682;  41  Pac.  353  (  357,  82; 
32  la.  540;  110  TJ.  S.  473. 

A  state  or  territory  can  enact  a  law  regulating  use  of 
public  domain  by  citizens.  80  Am.  Dec.  410;  2  Mont. 
124;  6  Fla.  422;  70  U.  S.  97;  85  U.  S.  313;  32  Cyc,  p. 
788,  Sec.  8;  18  Fed.  753;  32  la.  584;  106  Pac.  388. 

State  can  pass  laws.  51  111.  277;  77  111.  640;  74  N.  C. 
714;  76  K  C.  297;  113  U.  S.  27;  97  U.  S.  501. 

Law.  106  Pac.  342;  Fed.  Cas.  No.  17634;  65  Am.  Dec. 
374;  31  U.  S.  691;  34  U.  S.  711,  410. 

Possessory  rights  of  settlers.    85  U.  S.  313. 

Appellant's  entry  and  trespass  upon  prior  possession  of 
appellee  initiates  no  homestead  right.  96  U.  S.  513;  104 
U.  S.  423;  97  U.  S.  575;  100  U.  S.  251;  87  Fed.  377; 
98  Cal.  291;  21  Fed.  200;  95  Pac.  164;  96  Pac.  1060^ 
160  Fed.  531;  224  U.  S.  182;  228  U.  S.  211. 

Possession.   59  Pac.  252 ;  53  Pac.  192 ;  25  Barb.  54,  58 ; 

15  S.  W.  170;  1  Cal.  254-265;  92  K  C.  623-632;  30  S.  E. 
21-23;  Words  and  Phrases,  Vol.  6,  pp.  5463,  5464;  Cyc. 
Vol.  31,  p.  923. 

Person  can  have  or  may  be  in  possession  without  per- 
sonal or  actual  residence  thereon.  34  Cal.  90;  Mr.  Dec. 
169;  15  Pac.  431;  16  Cal.  573. 

Occupancy.  Id.  29  Cyc.  1341 ;  75  Pac.  729 ;  34  Ky.  479, 
484;  2  Q.  B.  705,  711;  20  Pac.  619,  620;  Fed.  Cas.  No. 
5454,  8015;  24  Am.  Dec.  766;  6  Cal.  548;  10  Cal.  90; 

16  Cal.  567;  49  Cal.  523;  1  Eob.  142;  1  Id.  459;  29  Cyc. 
pp.  1346-47-48;  75  Pac.  729. 

STATEMENT  OF  FACTS. 

On  or  about  the  30th  day  of  November,  1903,  the  ap« 
pellee,  W.  B.  Acrey,  took  possession  of  the  lands  involved 
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in  this  suit,  which  at  that  time  were,  and  still  are,  unsur- 
veyed  government  lands,  and  filed  with  the  probate  clerk 
of  said  county  and  caused  to  be  recorded  in  the  proper 
records  a  possessory  notice  provided  for  by  Sec.  3753,  C. 
L.  1897.  He  drilled  a  well  on  the  lands  and  enclosed 
about  100  acres  with  a  wire  fence,  and  made  some  other 
improvements.  He  never  resided  upon  the  land,  with  his 
family,  but  did  have  peaceable  possession  thereof  at  the 
time  he  was  ousted  by  appellants,  as  shown  by  the  evi- 
dence and  findings  of  the  court.  Appellants  upon  the  as- 
sumpticm  that  appellee  had  no  right  to  the  possession  of 
the  land,  because  (a)  he  had  not  maintained  his  residence 
thereon,  and  (b)  he  had  forfeited  his  right  to  file  on  the 
same,  as  a  homestead,  by  reason  of  having  made  a  filing 
on  other  surveyed  government  land  as  such,  after  filing 
his  possessory  notice  as  aforesaid,  entered  upon  said  land, 
in  the  absence  of  appellee,  and  while  said  land  was  in  pos- 
ession  of  appellee's  employees,  and  his  sheep  and  goats 
were  pasturing  thereon,  and  by  force  retained  possession, 
thereof.  Upon  appellant's  refusal  to  surrender  possession, 
and  the  exhibition  of  force  to  retain  possession,  appellees 
instituted  action  of  forcible  entry  and  detainer,  under  the 
provisions  of  Sec.  3345,  C.  L.  1897.  The  trial  court  found 
the  facts,  in  harmony  with  the  above  statement,  and  rend- 
ered judgment  thereon  in  favor  of  the  appellees.  From 
such  judgment  this  appeal  is  prosecuted. 

OPINION. 

ROBERTS,  C.  J. — Appellants'  counsel  have  discussed 
many  questions  which  are  wholly  immaterial,  because  not 
involved  in  an  action  of  forcible  entry  and  detainer.  For 
example,  it  is  their  contention  that  appellee,  Acrey,  for- 
feited all  his  rights  under  his  possessory  notice  filed  under 
Sec.  3753,  C.  L.  1897,  when  he  filed  a  homestead  applica- 
tion for  other  lands,  thereafter.  This  may  be  true  and 
still  it  would  not  militate  against  his  right  of  recovery 
in  this  case.  It  may  be,  as  argued,  that  his  maintenance 
of  a  fence  on  government  land  was  contrary  to  law,  or 
that  it  was  necessary  for  him  to  maintain  his  actual  resi- 
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dence  upon  the  land,  in  order  to  preserve  his  legal  right 
to  the  possession  of  the  same,  however,  if  he  was  in  the 
peaceable  possession  of  the  land  at  the  time  he  was  ousted 
by  the  appellants  he  was  entitled  to  restitution  of  the 
premises,  even  if  the  above  facts  were  true.  The  purpose 
of  the  statute  is,  regardless  of  the  actual  condition  of  the 
title  to  the  property,  to  prevent  parties  from  taking  the 
law  into  their  own  hands,  and  ousting  one  in  the  quiet 
and  peaceable  possession  of  lands  and  tenements,  whether 

his  possession  is  rightful  or  wrongful.  The  policy  of 
1    the  law  in  this  class  of  cases  is  to  prevent  breaches  of 

the  peace,  to  forbid  any  person  righting  himself  by  his 
own  hand  and  by  violence,  etc.,  and  to  require  that  the 
party,  who  has  obtained  possession  in  contravention  of 
the  law,  to  restore  it  to  the  party  from  whom  it  has  been 
so  obtained.  When  parties  are  in  STATU  QUO,  or  in 
the  same  position  as  they  were  before  the  use  of  such  pro- 
hibited means,  the  party  out  of  possession  must  resort  to 
legal  means  to  obtain  his  possession,  as  he  should  have 
done  in  the  first  instance. 

"This  is  the  philosophy  which  lies  at  the  foundation  of 
all  these  actions  of  forcible  entry  and  detainer,  which  are 
declared  not  to  have  relation  to  the  condition  of  the  title, 
or  to  the  absolute  right  of  possession,  but  to  compelling  the 
party  out  of  possession,  who  desires  to  recover  it  of  a  per- 
son in  the  peaceable  possession,  to  respect  and  resort  to 
the  law  alone  to  obtain  what  he  claims.'^  Iron  Mountain, 
etc.,  Co.  vs.  Johnson,  119  U.  S.  608.  And  this  rule,  we 
believe,  is  in  harmony  with  practically  all  the  English 
and  American  decisions.  The  inquiry,  as  stated  by  the 
author  of  an  extended  note  to  the  case  of  Wilson  vs.  Camp- 
bell, 8  L.  E.  A.  (N.  S.)  426,  in  a  forcible  entry  and  de- 
tainer proceeding,  "is  confined  to  the  question  of  the 
actual,  peaceable  possession  of  the  plaintiff  irrespective 
of  wliether  rightful  or  wrongful,  and  the  forcible  ouster 
of  plaintiff  by  the  defendant."  A  great  many  authorities 
are  cited  in  support  of  the  text,  and  we  believe  there  are 
none  to  the  contrary,  under  statutes  similar  to  our  own. 
See  also  note  to  the  same  case,  reported  in  12  Am.  &  Eng. 
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Ann.  Cases  767.  And  the  question  was  settled  by  the  Terri- 
torial Supreme  Court  in  two  eases,  Romero  vs.  Gonzales,  3 
N.  M.  (Gild)  5,  1  Pac.  171;  Patton  vs.  Baleh,  15  N.  M. 
276,  106  Pae.  388.     In  the  former  case  the  Court  said: 

'The  legal  title  to  land,  or  even  the  right  to  the  pos- 
session of  land,  can  not  be  determined  in  this  form  of 
action.  The  main  point  on  which  every  forcible  entry  and 
detainer  suit  must  be  maintained,  if  at  all,  is  the  fact 
that  the  defendant  by  the  mode  of  his  entry  or  detention 
has  committed  a  wrong  in  the  nature  of  a  public  ofiEense, 
and  the  object  of  the  statute  is  to  punish  the  wrongdoer 
by  a  restitution  of  the  premises  to  the  plaintiff  without 
inquiry  as  to  which  has  the  legal  right  of  possession." 
This  being  true,  and  appellee,  Acrey,  being  in  the  quiet 
and  peaceable  possession  of  the  land,  at  the  time  he  was 
ousted  by  appellants,  would  be  entitled  to  recover  the  pos- 
ession  of  the  land,  even  though  such  land  was  unsurveyed 
government  land,  which  appellee  had  no  right  to  retain 
or  possess.  A  somewhat  similar  case  came  before  the  Su- 
preme Court  of  Virginia,  in  the  case  of  dinger  vs.  Shep- 
ard,  12  Gratt,  462.    The  Court  said: 

"That  the  defendant,  in  an  action  of  forcible  entry, 
cannot  defend  himself  by  showing  that  the  land  in  con- 
troversy is  a  part  of  the  public  domain,  has  been  decided 
in  Alabama,  Cunningham  vs.  Greene,  3  Ala.  R.  127,  and 
in  Tennessee,  Pettyjohn  vs.  Akers,  6  Yerg  R.  448,  and  I 
am  not  aware  that  the  contrary  has  been  decided  any- 
where. I  can  see  no  reason  for  a  different  rule  in  regard 
to  public  and  private  lands.  There  is  the  same  reason 
for  the  protection  of  the  actual  possession  against  unlawful 
invasion  in  both  cases.  The  plaintiff  in  the  action  is  not 
suing  for  damages,  but  to  have  the  possession  restored  to 
him;  and  when  he  shows  that  he  has  been  turned  out  of 
possession  forcibly,  or  by  one  having  no  right  to  do  so, 
he  has  made  out  his  right  to  restitution,  which  can  not  bo 
defeated  by  any  evidence  in  regard  to  the  title  or  riglit 
of  possession." 

The  judgment  has  only  the  effect  of  placing  the  parties 
in  their  original  positions,  prior  to  the  unlawful  entry. 
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It  settles  nothing,  even  between  them,  in  regard  to  the 
title  or  the  right  of  possession. 

Finding  no  error  in  the  judgment  of  the  trial  court,  it 
will  be  aflBrmed,  and,  it  is  so  ordered. 


(No.  1659,  July  16,  1914) 

THOMAS  P.  JAMES,  Appellant,  vs.  BOONE  HOOD, 
Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  Neither  the  verdict  of  the  Jury,  nor  the  findings  of  a 
trial  court  will  be  di8turl>ed  in  the  appellate  court,  when 
they  are  supported  by  any  substantial  evidence. 

P.  236 

2.  The  trial  court  should  set  the  verdict  aside  and  grant 
a  new  trial,  where  it  clearly  appears  that  the  Jury  have 
failed  to  respond  truly  to  the  real  merits  of  the  controversy 
and  Justice  has  not  been  done. 

P.  237 

3.  Objections  not  made  in  the  trial  court  to  a  question 
propounded  to  a  witness  will  not  be  considered  on  appeal. 

P.  23» 

4.  A  ruling  on  the  admissibility  of  evidence,  to  which 
no  exception  has  been  taken  will  not  be  considered  on  appeal. 

•  P.  239 

6.  If,  when  evidence  is  offered  it  is  apparently  admissible 
but  subsequently  it  is  shown  to  be  inadmissible  on  account 
of  reasons  not  known  or  stated  at  the  time  it  was  offered, 
counsel  should  ask  to  have  it  stricken  out,  and,  where  no 
request  is  made  to  have  such  evidence  withdrawn  from  the 
Jury,  error  can  not  be  predicated  upon  its  admission. 

P.  23» 

6.   No  alleged  errors,  unless  Jurisdictional,   will  be  con> 
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Bidered  on  appeal,  except  those  which  are  set  out  in  the 
motion  for  a  new  trial. 

P.  240 

7.  Error  in  admitting  incompetent  evidence  of  agency,  is 
cm^  by  the  objecting  party's  subsequent  admission  of  such 
agency. 

P.  240 

8.  No  assignment  of  error,  based  upon  an  exception  to 
the  charge  of  the  court  to  the  Jury  will  be  considered,  when 
the  exception  taken  is  "to  the  giving  of  each  and  every  one 
of  such  instructions"  for  specified  reasons,  where  the  al- 
leged vice  does  not  inhere  in  all  of  such  instructions.  It  is 
the  duty  of  counsel  to  point  out  specifically  the  instruction 
excepted  to,  and  the  grounds  upon  which  the  exception  is 
based. 

P.  241 

9.  In  ordei*  that  proper  exceptions  may  be  preserved,  it 
is  the  duty  of  the  trial  court  to  timely  submit  to  counsel, 
copies  of  the  proposed  instruetions,  so  that  they  may  intel- 
ligently interpose  their  objections  thereto,  before  the  in> 
struction  are  given. 

P.  241 

Appeal  from  District  Court,  Union  County,  Thomas  D. 
Leib,  Presiding  Judge.    Affirmed. 

0.  P.  Eastekwood,  Clayton,  N.  M.,  for  Appellant. 

Evidence  in  Record.    14  X.  M.  432,  117. 

Joseph  Gill,  Clayton,  X.  M.,  for  Appellee. 

Question  for  Jury.  1  A.  &  E.  Enc.  L.,  2nd  Ed.,  1195; 
8  Stand.  Proc.  704. 

Objection  and  Exception  of  Appellant  Do  Xot  Avail. 
2  N.  M.  Rep.,  p.  448;  8  Enc.  P.  &  P.  262,  263;  21  Enc. 
P.  &  P.,  pp.  1007,  1018 ;  31  Cyc.  1452 ;  101  X.  W.  950 ; 
23  Am.  Rep.  184. 
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OPINION. 

ROBERTS,  C.  J.— Appellant  instituted  this  action  to 
recover  from  appellee  an  alleged  balance  of  $1,800,  in- 
terest and  attorneys'  fees  claimed  to  be  due  on  a  prom- 
issory note,  executed  and  delivered  to  him  by  appellee. 
Appellee  filed  an  answer,  setting  up  a  lack  of  consideration 
AS  to  $1,375.43  of  the  indebtedness  represented  by  the 
note,  and  also  set  up  a  counter  claim  against  the  appel- 
lant for  approximately  $16,000,  made  up  of  various  items. 
One  of  these  items,  amounting  to  $1,172.97,  was  based 
upon  a  claim  that  appellant  had  delivered  to  appellee  6,400 
head  of  sheep  on  a  "partido"  contract,  together  with  cer- 
tain lands,  described  in  the  contract  only  as  the  Corrumpa 
Sheep  Company  Lands,  and,  that  appellant,  in  violation 
of  the  contract,  had  appropriated  to  his  own  use  a  portion 
of  said  lands  and  six  lakes  of  water  thereon.  The  re- 
mainder of  the  counter-claim  was  based  upon  twelve  or 
thirteen  different  items,  principally  growing  out  of  the 
transactions  between  the  parties  under  the  "partido"  con- 
tract. The  case  was  tried  to  a  jury,  and  a  verdict  for  ap- 
pellee in  the  sum  of  $400.00  was  returned.  A  motion  for 
new  trial  was  filed  and  overruled,  and  appellant  appealed. 

His  first  two  assignments  of  error  are  addressed  to  the 
sufficiency  of  the  evidence  to  sustain  the  verdict.  Appel- 
lant contends  that  there  is  no  substantial  evidence  to  sup- 
port the  verdict  and  that  the  record  discloses  it  was  re- 
turned through  prejudice  on  the  part  of  the  jury.  There 
was  a  sharp  conflict  in  the  evidence,  and,  from  the  record 
before  us,  it  seemingly  preponderated  in  appellant's  favor. 

However,  under  the  well  established  rule,  neither  the 
1    verdict  of  the  jury  nor  the  findings  of  a  trial  court 

will  be  disturbed  in  the  appellate  court,  when  they  are 
supported  by  any  substantial  evidence.  (Goldenberg  vs. 
Law,  17  N.  M.  546.)  We  cannot  weigh  conflicting  evi- 
dence, and  will  only  examine  it  for  the  purpose  of  deter- 
mining whether  there  was  substantial  evidence,  which  it 
believed  by  the  jury  warranted  the  verdict.  In  this  court, 
we  have  only  the  written  transcript  of  the  evidence  be- 
fore us,  and,  therefore,  do  not  have  the  advantage  nor 
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opportunity  of  seeing  the  witnesses,  hearing  them  testify,, 
observing  their  manner  and  demeanor  on  the  witness 
stand,  and  the  many  other  indescribable  aids  in  sifting 
out  truth  from  falsehood,  possessed  by  the  jury  and  the 
trial  judge.  Here  the  verdict  not  only  has  the  approval 
of  the  jury,  but  the  trial  court  has,  after  carefully  con- 
sidering all  the  evidence,  with  every  opportunity  which 
the  jury  had,  of,determining  its  weight  and  credence,  giv- 
en its  approval  to  the  same.  The  weight  of  the  evidence 
may  properly  be  considered  by  the  trial  judge  in  passing 
on  the  motion  for  a  new  trial,  where  it  is  properly  called 
to  his  attention,  and,  if  his  judgment  tells  him  that  the 
verdict  is  wrong,  that  the  jury  have  erred,  either  through 
mistake,  prejudice  or  other  cause,  and  have  found  against 
the  fair  preponderance  of  the  evidence,  he  should  not  hes- 
itate to  set  it  aside,  and  remand  the  question  to  another 
jury.  The  trial  judge  is  more  than  a  mere  moderator, 
passing  upon  the  admissibility  of  evidence,  and  instruct- 
ing the  jury  as  to  the  law  of  the  case.  He,  as  well  as  the 
jury,  must  approve  of  the  verdict.  The  object  of  trials 
in  the  courts  is  to  mete  out  justice  to  litigants,  and  unless 
substantial  justice  is  meted  out  by  the  verdict  of  the 
jury,  the  judge  should  not  permit  the  verdict  to  stand. 
We  do  not  mean  to  say  that  he  should  substitute  his  judg- 
ment for  the  judgment  of  the  jury,  and  in  all  cases  where 
he  might  have  reached  a  different  conclusion  upon  the 

evidence,  that  he  should  grant  a  new  trial;  but  where 
2    it  clearly  appears  that  the  jury  have  failed  to  respond 

truly  to  the  real  merits  of  the  controversy,  and  justice 
has  not  been  done,  he  should  unhesitatingly  set  the  ver- 
dict aside.  This  has  always  been  the  guide,  for  trial 
judges,  both  in  this  country  and  England.  In  an  early 
English  case,  (Bright  vs.  Eynon,  1  Burr.  390,  97  Eng. 
Reprint,  365)  Lord  Mansfield  discussed  the  question  as 
to  when  a  new  trial  should  be  granted  on  the  weight  of 
the  evidence,  and  says: 

"And  the  rule  laid  down  by  Lord  Parker,  in  the  case 
of  the  Queen  against  the  Corporation  of  Helston  H.,  12 
Ann.  B.  R.  seems  to  be  the  best  general  rule  that  can  be 
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laid  down  upon  this  subject,  viz:  'Doing  justice  to  the 
party/  or  in  other  words  'attaining  the  justice  of  the 
case."'  See  also  the  case  of  Wood  vs.  Gunston,  Style 
446,  a  case  decided  in  1655. 

In  the  case  of  Kansas  Pacific  B.  Co.  vs.  Kunkle,  17 
Kans.  172,  Justice  Brewer,  speaking  of  the  functions  of 
the  trial  court,  as  distinguished  from  the  court  of  last  re- 
sort, said: 

"The  functions  of  the  two  are  widely  dissimilar.  The 
one  has  the  same  opportunity  as  the  jury  for  forming  a 
just  estimate  of  the  credence  to  be  placed  in  the  various 
witnesses,  and  if  it  appears  to  him  that  the  jury  have 
found  against  the  weight  of  the  evidence  it  is  his  imper- 
ative duty  to  set  thfe  verdict  aside.  We  do  not  mean  that 
he  is  to  substitute  his  own  judgment  in  all  cases  for  the 
judgment  of  the  jury,  for  it  is  their  province  to  settle 
questions  of  fact;  and  when  the  evidence  is  nearly  bal- 
anced, or  is  such  that  different  minds  would  naturally 
and  fairly  come  to  different  conclusions  thereon,  he  has 
no  right  to  disturb  the -findings  of  the  jury,  although  his 
own  judgment  might  incline  him  the  other  way.  In  other 
words,  the  finding  of  the  jury  is  to  be  upheld  by  him  as 
against  any  mere  doubts  of  its  correctness.  But  when  HIS 
JUDGMENT  tells  him  that  it  is  wrong,  that  whether 
from  mistake,  or  prejudice,  or  other  cause,  the  jury  have 
erred,  and  found  against  the  fair  preponderance  of  the 
evidence,  then  no  duty  is  more  imperative  than  that  of 
setting  aside  the  verdict,  and  remanding  the  question  to 
another  jury." 

The  ca^es  discussing  the  rule  will  be  found  collected 
in  case  notes,  accompanying  the  cases  of  Clark  vs.  Great 
Northern  R.  Co.,  2  Am.  &  Eng.  Ann.  Cases,  760,  and  Mc- 
Mahon  vs.  Ehode  Island  Co.  Ann.  Cas.  1912  D.  1223. 
The  rule  stated  is  supported  by  practically  all  the  report- 
ed cases. 

The  verdict  is  supported  by  substantial  evidence,  and 
having  been  approved  by  the  trial  court,  it  will  not  be 
disturbed  here,  although  as  the  facts  appear  in  the  tran- 
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script  of  the  evidence,  we  might  have  reached  a  diflferent 
conclusion. 

Assignment  number  three  is  that  the  court  erred  in 
permitting  the  witness,  Charles  Carter,  to  testify  that  the 
lands  of  the  Corrumpa  Sheep  Company  lie  south  of  the 
Colorado  &  Southern  Tracks,  in  that  such  testimony  was 
hearsay,  secondary,  irrelevant  and  immaterial.  There  is 
no  merit  in  this  assignment  for  three  reasons.  Firsts  the 
objection  interposed  was  upon  other  grounds;  Second,  no 
exception  was  taken  to  the  overruling  of  the  objection; 
and,  third,  it  did  not  appear  at  the  time  the  question  was 
answered,  that  the  witness  was  giving  hearsay  testimony; 
such  fact  appearing  only  upon  cross-examination,  at  which 
time  appellant  failed  to  move  to  strike  out  the  answer, 
or  to  in  any  manner  indicate  that  he  desired  its  with- 
drawal from  the  consideration  of  the  jury. 

Objections  not  made  in  the  court  below  to  a  ques- 

3  tion  propounded  to  a  witness  will  not  be  considered 
on  appeal.  A.  T.  &  S.  P.  Ky.  Co.  vs.  Rogers,  16  N.  M. 

120;  113  Pac.  805. 

A  ruling  on  the  admissibility  of  evidence,  to  which 

4  no  exception  has  been  taken,  will  not  be  considered 
on  appeal. 

If,  when  evidence  is  offered  it  is  apparently  admissible, 
but  subsequently  it  is  shown  to  be  inadmissible  on  ac- 
count of  reasons  not  known  or  not  stated  at  the  time  it 
was  offered,  counsel  should  ask  to  have  it  stricken  out, 

5  and,  where  no  request  is  made  to  have  such  evidence 
withdrawn  from  the  jury,  error  cannot  be  predicated 

upon  its  admission. 

The  next  assignment  is  predicated  upon  the  overruling 
of  appellant's  objection  to  the  following  questions  asked 
the  witness.  Carter: 

*^Do  you  know  whether  or  not  Boone  Hood  was  dam- 
aged by  Mr.  James'  sheep  pasturing  on  his  range  during 
those  years?" 

^*What  damage  was  done  by  Mr.  James'  sheep  ranging  or 
pasturing  on  land  which  he  had  rented  to  Mr.  Hood?" 
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"About  how  much  per  head  do  you  think  it  damaged 
those  sheep?" 

If  there  was  error  in  overruling  the  objection  to 

6  these  questions,  appellant  failed  to  preserve  the  same 
for  review,  because  he  did  not  set  out  the  alleged  er- 
rors in  his  motion  for  a  new  trial. 

"The  court  has  often  held  that  no  alleged  errors,  unless 
they  are  jurisdictional,  will  be  considered,  except  those 
which  are  set  out  in  the  motion  for  a  new  trial/'  XT.  S. 
vs.  Cook,  15  N.  M.  124. 

The  same  is  true  of  his  assignments  numbered  6,  7 
and  8. 

Assignment  number  five  was  predicated  upon  the  over- 
ruling of  an  objection  to  a  question  asked  the  witness. 
Carter,  as  follows: 

"Do  you  know  what  the  use  of  it  was  worth  as  winter 
pasturage  for  the  winters  of  1909  and  1910?'' 

The  ground  of  the  objection  was  that  the  witness  had 
not  qualified.  The  objection  was  not  well  taken,  as  the 
witness  had  theretofore  stated  that  he  knew  the  value  of 
the  lands  and  what  they  were  worth  for  pasturage  during 
those  years.  It  is  true,  on  cross-examination  the  witness 
admitted  that  he  did  not  know  the  value  of  land  during 
these  same  years,  but  no  motion  was  then  made  to  strike 
out  his  former  testimony  or  withdraw  it  from  the  con- 
sideration of  the  jury. 

Assignment  number  8  is  not  discussed  and  will  not  be 
considered. 

Assignment  number  9  is  addressed  to  the  action  of  the 

court  in  refusing  to  strike  out  the  evidence  of  a  witness 

named  Hood,  who  stated  that  George  Mohr  said  that  he 

was  acting  as  the  agent  for  appellant  in  receiving  cfer- 

7  tain  sheep.    If  there  was  error  in  not  striking  out  this 
evidence,  it  was  cured  by  appellant's  subsequent  tes- 
timony, wherein  he  stated  that  Mohr  was  acting  as  his 
agent  at  that  time. 

The  court,  upon  its  own  motion,  and  at  the  request  of 
the  appellee,  instructed  the  jury  at  considerable  length. 
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The  only  objection  or  exception  to  the  instructions  thus 
given  is  as  follows: 

"Plaintiff  excepts  to  each  and  every  instruction  given 
by  the  court  of  its  own  motion,  and  to  each  and  all  of  the 
instructions  given  on  request  of  the  defendant,  for  the 
reason  that  each  and  all  of  said  instructions  are  contrary 
to  the  law  governing  this  cause,  in  that  same,  and  each 
and  all  thereof  are  confusing,  misleading  and  upon  the 
weight  of  the  testimony." 

Tn  this  court  appellant  assigns  error  upon  6th  and  7th 
paragraphs  of  such  instructions,  and  appellee  objects  to 
our  considering  the  assignments,  on  the  ground,  that  the 
exception  taken  in  the  trial  court  is  not  sufficiently  specific 
to  warrant  this  court  in  scrutinizing  the  instructions.  The 
current  of  authority  supports  appellee's  contention.  The 
exception  taken  amounted  to  no  more  than  a  general  ex- 
ception to  the  whole  charge,  and  did  not  serve  to  direct 
the  attention  of  the  trial  court  to  any  specific  instruction. 
It  is  what  is  known  as  a  "broadside  exception,"  and 

8  is  almost  universally  condemned  by  the  courts.     Cer- 
tainly all  of  the  instructions  were  not  objectionable, 

and  appellant  owed  the  duty  to  the  trial  court,  of  calling 
particular  attention  to  the  specific  portion  of  the  charge 
which  was  objectionable,  so  that  it  could  be  corrected.  It 
is  onlv  fair  to  the  court  that  this  should  be  done.  If  the 
attention  of  the  court  is  directed  to  the  specific  instruc- 
tion claimed  to  be  objectionable,  and  its  vice  pointed  out, 
the  error  can  be  corrected  before  the  instructions  are  read 
to  the  jury,  and  thereby  the  expense  and  trouble  of  a 
second  trial  mav  be  avoided.  In  order  that  this  mav  be 
done,  the  court  should  timely  submit  to  counsel,  copies 

9  of  the  proposed  instructions,  so  that  they  may  in- 
telligently interpose  their  objections  thereto,  before  such 
instructions  are  given. 

As  sustaining  the  rule  that  the  exceptions  were  not  suf- 
ficiently specific,  we  cite  the  following  cases:  Ter.  vs. 
Leslie,  15  N.  M.  240;  Block  vs.  Darling,  140  IT.  S.  234,  35 
Law.  Ed.  476;  Kansas  Pac.  Ry.  Co.  vs.  Ward,  4  Col.  30; 
Kennedy  vs.  Falde,  4  Dak.  319;  Edgell  vs.  Francis,  86 
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Mich.  232;  Walsh  vs.  Kelly,  40  N.  Y.  556;  Woods  vs. 
Berry,  7  Montana  195;  Scoville  vs.  Salt  Lake  City,  11 
Utah  60;  Hamlin  vs*  Haight,  32  Wis.  237;  and  see  other 
eases  cited  in  note  56,  p.  1802,  32  Cyc. 

Finding  no  available  error  in  the  record,  the  judgment 
of  the  trial  court  will  be  affirmed,  and,  it  is  so  ordered. 


*  (No.   1661.  July  16,  1914; 

ROZETTA  CEDELIA  LAW,  Executrix  of  the  Estate  of 
ROBERT  LAW,  Deceased,  Appellant,  vs.  THE  NEW 
MEXICO  CENTRAL  RAILROAD  COMPANY,  and 
CHARLES  C.  MURRAY,  Receiver,  Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  L.  brought  suit  against  N.»  a  corporation,  to  recover 
the  Bum  of  |20,000.00»  on  a  contract,  and  $3,000.00  on  quan- 
tum meruit.  The  trial  court  found  for  the  defendant.  Held: 
that  the  evidence  failed  to  eBtablish  L.'s  right  to  recover 
upon  the  contract,  but  that  his  right  to  recover  the  $3,000.00 
upon  a  quantum  meruit  was  clearly  established,  for  which 
amount  Judgment  should  have  been  rendered. 

P.  246 

Appeal  from  District  Court,  Santa  Fe  County,  Edmund 
C.  Abbott,  Presiding  Judge.    Reversed  and  Remanded. 

George  W.  Prichaed,  for  Appellant. 

Court  erred  in  not  holding  that  there  was  an  express 
contract  in  parol.  A.  &  E.  Enc,  Vol.  7,  99;  Vol.  7,  p. 
129;  Am.  Dec,  Vol.  21,  272;  10  Ind.  App.  503;  160  N.  Y. 
291 ;  139  Pa.  St.  207 ;  62  111.  493 ;  6  Kan.  App.  718 ;  22 
Wis.  194;  A.  &  E.  Enc,  Vol.  21,  850;  18  111.  297;  17  III. 
40;  33  Cal.  193;  30  N.  Y.  83;  Am.  St.  Rep.,  Vol  61,  436; 
68  Am.  Dec  545;  17  111.  40;  49  111.  416;  33  Cal.  183; 
139  Mo.  1;  104  Mo.  531;  104  TJ.  S.  192;  110  IT.  S.  7; 
86  Mo.  125. 

When  employment  is  made  b}'  president  of  corporation 
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and  no  objections  are  made  thereto.  30  N.  Y.  83 ;  6  N.  Y. 
168;  34  Am.  Dec.  317,  216. 

Corporations  may  be  liable  on  contract  not  formally 
ratified  by  them.  51  Am.  Dec.  59;  86  Am.  Dec.  355;  5 
Cush.  158. 

Board  may  ratify  acts.  A.  &  E.  Enc,  Vol.  21,  853,  854. 

Authorities  cited  by  appellee.  55  la.  104;  49  Pa.  St. 
118;  57  Mo.  564;  137  111.  509;  23  Pac.  849;  13  Col.  4: 
45  Ga.  34;  121  Ala.  505;  Sec.  2685,  Sub-Sec.  68,  C.  L.; 
149  Mo.  135  134  Mo.  App.  282;  16  Wyo.  403;  64  Kan. 
578. 

Court  erred  in  ignoring  admissions  made  by  directors 
of  defendant  company  as  to  salary.  3  Smed.  M.  (Miss. 
443.) 

Court  erred  in  refusing  to  allow  plaintiff  for  money 
actually  expended.    Sec.  89,  Chap.  79,  S.  L.  1905. 

E.  W.  DoBSON,  Attorney  for  Appellee. 

President  of  corporation  has  no  autliority  to  appoint 
and  designate  one  an  officer  of  corporation  nor  to  fix  salary 
for  services  to  be  rendered  by  such  person.  71  Am.  Dec. 
491;  66  N.  H.  581;  20  Cal.  602;  115  Wis.  583;  57  Atl. 
417. 

In  order  to  constitute  valid  ratification  by  board  of  di- 
rectors of  corporation  of  unauthorized  acts  of  some  one 
attempting  to  act  in  its  behalf,  board  must  have  full  knowl- 
edge of  all  material  facts  and  circumstances  surrounding 
action  sought  to  be  ratified.  7  Cal.  171;  81  Am.  Dec.  133; 
16  Md.  456;  10  Cal.  354;  8  Cal.  227. 

Appellant  is  not  entitled  to  compensation  for  any  serv- 
ices rendered  from  September,  1908,  until  time  he  re- 
signed and  quitted  service  of  appellee  company.  3  A.  &  E. 
Ann.  Cas.  731;  6  Met.  64;  91  111.  63;  46  X.E.  504;  137 
U.  S.  98;  25  N.  E.  98;  166  Mo.  28;  71  111.  106;  93  Cal. 
17;  27  Cal.  630;  17  Col.  421;  27  Conn.  170;  87  111.  446; 
167  111.  549;  186  111.  183;  40  Ind.  361;  130  Mass.  391; 
75  Mich.  568;  61  X.  H.  632;  48  Hun.  524;  118  N.  Y. 
629;  23  Oreg.  20;  207  Pa.  St.  217;  117  111.  525;  137  111. 
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509;  55  la.  104;  128  Mich.  518;  4  Mo.  App.  59;  166 

Mo.  28. 

OPINION. 

ROBERTS,  C.  J.— Robert  Law  brought  suit  against 
the  New  Mexico  Central  Railroad  Company  to  recover 
the  sum  of  $23,000.00.  A  part  of  the  amount,  viz :  $20,000, 
was  for  balance  of  salary  alleged  to  be  due,  under  a  con- 
tract of  employment  which  appellant  alleged  was  made 
with  him  on  behalf  of  the  company  by  Francis  J.  Torrance, 
as  vice-president  of  the  defendant  corporation.  This  item 
was  based  upon  the  alleged  contract.  The  second  item, 
for  which  recovery  was  sought,  was  upon  a  quantum  meruit 
for  the  sum  of  $3,000,  for  special  services  rendered  in 
making  an  examination  of  a  written  report  on  the  condi- 
tion of  the  appellee  railroad,  its  rolling  stock,  coal  mines, 
proposed  extensions  of  the  road,  etc.,  and  money  actually 
expended  in  connection  therewitli,  amounting  to  the  sum 
of  $400.00.  The  case  was  tried  by  the  court,  without  the 
intervention  of  a  jury,  and  the  facts  were  found  as  fol- 
lows. 

"1.  That  there  was  no  contract  existing  between  plain- 
tiff and  defendant  whereby  plaintiff  was  to  receive  ten 
to  twelve  thousand  dollars  per  annum  as  president  of  the 
Santa  Fe  Central  Railway  Company  or  its  successor. 

2.  That  plaintiff  did,  however,  enter  the  employment 
of  the  defendant  and  served  as  President  of  the  company 
from  June,  1908,  until  July,  1909,  acting  in  some  other 
capacity  prior  thereto. 

3.  That  there  was  an  understanding  between  plaintiff 
and  Torrance  prior  to  such  employment,  the  conditions 
of  which  understanding  are  not  at  this  time  clear  to  the 
court. 

4.  That  plaintiff  voluntarily  resigned  as  President  of 
the  New  Mexico  .Central  Railroad  Company. 

5.  That  plaintiff  drew,  as  salary,  while  he  was  acting 
as  President,  the  sum  of  $7,302.35  for  his  services. 

6.  That  plaintiff  is  not  entitled  to  payment  from  the 
defendant  company  of  $3,000.00  or  any  other  sum  for 
special  services. 
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7.  That  there  is  nothing  due  plaintiff  from  the  de- 
fendant on  account  of  his  alleged  contract  or  for  services 
rendered  as  President  of  said  Company.'' 

Upon  the  facts  so  found,  judgment  was  rendered  in 
favor  of  appellee,  from  which  judgment  this  appeal  is 
prosecuted  by  the  executrix  of  the  estate  of  Robert  Law, 
who  died  since  the  rendition  of  the  judgment  in  the  trial 
court. 

We  have  carefully  read  the  transcript  of  the  evidence 
and  are  of  the  opinion  that  the  appellant  failed  to  estab- 
lish by  a  preponderance  of  the  evidence,  the  existence  of 
a  contract  with  appellee,  or  with  any  one  on  its  behalf, 
by  which  he  was  to  receive  a  salary  of  ten  or  twelve  thou- 
sand dollars  per  annum.  It  is  true,  he  testified  there  was 
such  a  contract,  but  this  fact  is  denied  by  Mr.  Torrance, 
the  vice-president,  with  whom  he  alleged  the  contract  was 
made.  The  court,  by  its  fifth  finding,  found  that  ap- 
pellant drew,  as  salary,  while  he  was  a<*ting  ns  president, 
the  sum  of  $7,302.35  for  his  services.  The  evidence  tended 
to  establish  that  this  amount  was  reasonable  compensation, 
for  the  services  rendered  by  appellant,  under  his  general 
employment. 

By  its  sixth  finding,  the  court  found  that  the  plaintiff 
was  not  entitled  to  payment  from  the  defendant  company 
of  the  sum  of  $3,000,  or  any  other  sum  for  special  serv- 
ices. We  cannot  understand  upon  what  theory  of  the  evi- 
dence this  finding  was  predicated.  Appellant  testified  that 
he  was  employed  by  General  Torrance,  the  vice-president 
of  the  defendant  company,  to  visit  the  company's  proper- 
ties in  New  Mexico,  including  a  coal  mine  to  which  it 
was  extending  its  road,  and  proposing  to  later  operate, 
for  the  purpose  of  preparing  a  detailed  report  of  the  con- 
dition of  the  properties  of  the  company;  its  prospect  for 
business  upon  the  completion  of  its  lines;  an  estimate  of 
the  probable  revenues,  etc.  That  he  was  an  experienced 
railroad  man,  and  had  frequently  engaged  in  similar  work 
for  other  roads  and  coal  companies.  In  other  words,  that 
he  was  employed  as  an  expert,  for  the  purposes  mentioned. 
Nothing  was  said  as  to  the  compensation  he  was  to  re- 
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ceive.  He  paid  out  the  sum  of  $400  for  expense  incurred 
in  railroad  fare,  etc.,  and  made  three  trips,  upon  each  of 
which  ten  days'  time  was  spent.  He  testified  that  his 
services  were  reasonably  worth  $3,000,  including  the  $400, 
which  he  had  expended.  General  Torrance,  who  employed 
him,  did  not  dispute  the  justness  of  this  claim.  He  testi- 
fied that  the  item  of  expense  was  a  modest  charge,  in  his 
judgment,  and  that  he  had  no  knowledge  as  to  the^value 
of  the  services  rendered.  The  only  evidence,  disputing 
the  justness  of  the  charge,  was  given  by  Arthur  Kennedy, 
a  witness  for  appellee,  who  testified  as  follows: 

"I  do  not  know  about  the  expense  account  of  $400,  but 
for  his  charge  as  an  expert  the  sum  of  $3,000  is  exorbi- 
tant; $500  would  be  ample.^' 

This  witness,  however,  did  not  show  that  he  knew  any- 
thing about  the  value  of  the  services  rendered,  or  the  charge 
usually  made  by  others.  All  the  evidence  bearing  upon 
this  issue  was  in  the  form  of  depositions,  consequently 
this  court  has  the  same  opportunity  of  weighing  its  credi- 
bility, and  ascertaining  the  truth  as  did  the  trial  court. 
Gallup  Electric  Light  Co.  vs.  Pac.  Improvement  Co.,  16  N. 
M.  86.  From  a  review  of  the  evidence,  we  are  convinced 
that  appellant  established  his  right  to  recover  the  sum  of 
$3,000  for  such  special  services,  and  expenses  incurred, 
by  a  preponderance  of  the  evidence. 

Tt  is  evident  that  the  trial  court  did  not  consider  that 
this  item  had  been  paid,  by  the  $7,303.35  which  appellant 
had  drawn  from  the  company,  while  acting  as  president, 
for  he  found  that  such  sum  was  drawn  "as  salary,  while 
he  was  acting  as  president.^'  This  being  true,  it  is  ap- 
parent that  appellant  was  entitled  to  recover  the  sum 
1  $3,000,  for  such  special  services  rendered,  for  which 
judgment  should  have  been  rendered.  The  cause  is 
therefore  reversed,  with  instructions  to  the  trial  court  to 
enter  judgment  for  appellant  for  the  sum  of  $3,000,  and 
to  award  such  other  and  further  relief  in  the  premises 
not  inconsistent  with  this  opinion,  as  the  facts  and  the 
law  warrant,  and,  it  is  so  ordered. 


: 
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(No.  1649,  July  17,  1914) 

D.  K.  SMITH,  Appellee,  vs.  ATCHISON,  TOPEKA  & 
SANTA  FE  RAILWAY  COMPANY,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  On  appeal  to  this  court,  where  the  only  asBignment  of 
error  is  that  the  court  below  refused  to  sustain  a  motion  for 
Judgment  upon  the  special  findings  of  the  jury,  this  court 
under  Section  2993,  C.  L.  1897,  is  limited  to  a  determination 
of  whether  or  not  such  special  findings  are  inconsistent  with 
the  general  verdict.  The  special  findings  override  the  gen- 
eral verdict  only  when  both  cannot  stand  together,  the  an- 
tagonism being  such,  upon  the  face  of  the  record,  as  is  be- 
yond the  possibility  of  being  removed  by  any  evidence  legiti- 
mately admissible  under  the  issues  in  the  cause. 

P.  251 

Appeal  from  District  Court,  Roosevelt  County;  John 
T.  MeClure,  Presiding  Judge.    Affirmed. 

W.  C.  Reid,  Roswell,  N.  M.,  for  Appellant. 

Common  Law  Rule.  13  N.  M.,  p.  131;  Elliot  on  Rail- 
roads, Vol.  3,  Sec.  1203;  45  Mo.,  p.  22;  115  S.  W.  Rep. 
1039;  Elliot  on  Railroads,  Vol.  3,  Sec.  1204. 

W.  R.  McGiLL,  La  Lande,  N.  M.,  for  Appellee. 

Common  Law.  13  N.  M.  131;  49  Fed.  798;  16  A.  &  E. 
L.  472. 

General  Verdict  of  Jury.    11  N.  M.  162;  103  Pae.  980. 

OPINION. 

MEDLER,  D.  J. — The  record  in  this  case  discloses  that 
the  cause  of  action  of  plaintiff  grows  out  of  the  killing 
of  a  Jersey  milch  cow  by  a  passenger  train  of  the  defend- 
ant Railway  Company,  at  or  near  the  station  of  La  Lande, 
on  the  30th  of  October,  1911.  Suit  was  originally  brought 
before  a  justice  of  the  peace,  and  after  a  trial  by  jury. 
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a  verdict  of  $60  damages  was  awarded  plaintiff,  Smith. 
The  Railway  Company  appealed  to  the  District  Court, 
and  the  cause  coming  on  for  trial  there  the  plaintiff 
amended  his  complaint  by  setting  up  an  additional  cause 
of  action  for  the  value  of  the  hide  of  the  cow,  amounting 
to  $3.00  which  was  converted  by  the  defendant  com- 
pany. After  evidence  taken,  on  a  trial  by  jury  in  the 
District  Court,  the  jury  returned  a  verdict  in  favor  of 
the  plaintiff,  Smith,  for  $63.  Motion  for  new  trial  being 
filed,  the  plaintiff  remitted  the  $3,  claimed  for  the  hide, 
and  judgment  was  entered  in  his  favor  for  $60,  and  from 
this  judgment  the  Railway  Company  has  appealed  to  this 
court.  The  record  before  us  contains  a  full  transcript  of 
the  evidence  taken  upon  the  trial,  the  instructions  asked 
and  refused  by  the  respective  parties,  the  instructions 
given  by  the  court,  special  findings,  exceptions  to  instruc- 
tions, and  in  fact  all  the  proceedings  in  the  case.  The 
defendant  Railway  Company  asked  the  court  to  submit 
special  findings,  which  were  answered  by  the  jury  as  fol- 
lows : 

"1.  Was  the  cow  struck  by  the  defendant's  engine  on 
a  public  crossing  or  on  some  other  part  of  the  defendant's 
right  of  way?" 

"Ans.    Public  crossing.'' 

"2.  How  far  was  the  cow  in  question  from  the  defend- 
ant's engine  when  first  discovered  by  the  engineer?" 

"Ans.    Don't  kniow." 

During  the  trial  and  proceedings  in  the  court  below 
many  exceptions  were  taken  to  alleged  errors  committed 
by  tlie  court  in  the  course  of  the  trial,  but  only  one  assign- 
ment of  error  is  assigned  in  this  court,  viz : 

"The  court  below  erred  in  refusing  to  sustain  and  grant 
the  motion  of  defendant  for  judgment  on  the  special  ver- 
dict of  the  jury,  found  at  Page  32  of  the  Transcript  of 
Record,  it  appearing  from  said  special  findings,  found 
on  Page  19  of  the  Transcript  of  Record,  that  the  cow  in 
question  was  struck  at  a  public  crossing  and  that  there 
was  no  evidence  in  the  record  showing  any  negligence 
whatever  upon  the  part  of  the  defendant  or  any  of  its 
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employes  in  the  operation  of  its  trains  which  struck  said 

<K)W." 

An  examination  of  the  evidence  shows  that  the  cow 
in  question  was  killed  about  a  quarter  of  a  mile  east  of 
the  station  of  La  Lande,  at  a  public  crossing.  It  is  con- 
tended by  the  appellant  Railway  Company  that  no  negli- 
gence was  shown  upon  the  part  of  the  engineer  or  train- 
men, and  that  in  the  absence  of  such  showing  of  negli- 
gence the  court  should  have  sustained  the  motion  of  the 
defendant  Railway  Company  for  judgment  upon  the  spe- 
cial findings. 

Sec.  2993  of  the  Compiled  Laws  (1897),  provides:  "In 
all  trials  by  jury  in  the  district  courts,  the  court  shall  at 
the  request  of  the  parties,  or  either  of  them,  or  their 
counsel,  in  addition  to  the  general  verdict,  direct  the  jury 
to  find  upon  particular  questions  of  fact,  to  be  stated  in 
writing  by  the  party  or  parties  requesting  the  same.  When 
the  special  finding  of  fact  is  inconsistent  with  the  general 
verdict,  the  former  shall  control  the  latter,  and  the  court 
«hall  give  judgment  accordingly.'' 

The  only  question  to  be  determined  by  this  court,  upon 
the  assignment  of  error  filed,  is  whether  the  special  find- 
ing of  facts  as  found  by  the  jury  is  inconsistent  with  the 
general  verdict  returned  by  the  jury.  The  court  below, 
in  its  7th  instruction  to  the  jury,  gave  the  following  in- 
•struction :  "If  you  find  from  a  preponderance  of  the  evi- 
dence, that  plaintiff's  said  cow  was  killed  by  a  train  of 
the  defendant's,  on  or  about  the  30th  day  of  October,  1911, 
at  a  point  or  place  on  the  defendant's  line  of  railroad 
where  a  public  road  or  highway  crossed  the  same,  then 
and  in  that  event  you  are  instructed  that  the  burden  of 
proof  is  on  the  plaintiff  and  he  is  required  to  satisfy  you 
by  a  preponderance  of  the  evidence  that  the  defendant,  its 
agents^  servants  or  employes,  were  negligent  in  the  man- 
agement of  its  said  train  which  killed  plaintiff's  said  cow, 
and  that  the  killing  of  said  cow  was  the  result  of  such 
negligence."  As  indicated  by  the  first  finding,  tlie  jury 
determined  that  the  killing  of  the  cow  took  place  at  a 
.public  crossing,  and  this  special  finding  is  not  inconsistent 
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with  the  general  verdict,  if  the  jury,  in  following  the  above 
instruction  of  the  court  was  satisfied  that  the  killing  of 
the  cow  was  caused  by  the  negligence  of  the  defendant's 
employes.  To  have  rendered  the  general  verdict  under 
the  7th  instruction,  the  jury  must  have  found  negligence 
on  the  part  of  appellant,  and  the  presumption  will  be 
indulged  that  they  followed  the  court's  instructions  in  ar- 
riving at  their  verdict. 

It  is  contended  by  the  appellant  Railway  Company  that 
the  answer  to  the  second  finding  concerning  the  distance 
of  the  cow  from  the  engine  when  first  discovered  by  the 
engineer,  implies  that  the  jury  found  there  was  no  negli- 
gence, when  it  answered  the  question  to  the  effect  that  it 
didn't  know.  The  only  evidence  upon  this  question  was 
that  given  by  the  engineer  of  the  train  that  killed  the  * 
cow.  He  states  that  the  cow  "couldn't  have  been  but  a 
very  short  distance,  100  feet,  more  or  less,  right  close  by^' 
when  he  first  saw  it.  "Q.  Was  it  more  than  100  feet? 
A.  Xo,  sir;  couldn't  have  been.''  On  cross-examination 
he  said:  "Q.  You  say  when  you  got  up  within  100  feet 
or  less  you  observed  the  cow  on  the  track?  A.  Yes,  sir. 
Q.  Right  on  the  track,  standing  on  the  track,  was  she? 
A.  Yes,  I  suppose  on  the  track,  must  have  been  because 
I  hit  it."  It  may  well  be  inferred  from  this  testimony 
that  the  jury  could  not  answer  the  special  finding  by  de- 
termining just  how  far  away  the  cow  was  when  first  dis- 
covered by  the  engineer.  This  answer  to  this  finding, 
"Don't  Know,"  can  be  easily  supported  by  this  evidence, 
nor  do  we  think  the  naked  answer  to  this  question,  in  view 
of  the  other  instruction  of  the  court,  raises  any  presump- 
tion that  the  jury  found  there  was  no  negligence. 

On  this  appeal,  in  view  of  the  assignment  of  error,  we 
are  not  at  liberty  to  go  into  the  evidence  and  determine 
for  ourselves  whether  or  not  negligence  is  shown;  and  if 
not  shown,  whether  the  general  verdict  is  supported  by 
the  evidence.  We  are  limited  to  the  sole  question  of 
whether  or  not  the  general  verdict  is  contrary  to  the  spe- 
cial findings.  The  special  findings  override  the  general 
verdict  only  when  both  cannot  stand  togetlier,  the  antago- 
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nism  being  such,  upon  the  face  of  the  record,  as  is  beyond 
the  possibility  of  being  removed  by  any  evidence  legiti- 
mately admissible  under  the  issues  in  the  cause.  The  ap- 
pellant has  directed  his  argument  and  brief  to  the  ques- 
tion of  this  court's  determining  the  law  as  to  whether  a 
railroad  company  is  liable  for  damages  for  the  killing  of 
stock  at  public  crossings,  in  the  absence  of  a  showing  of 
negligence.  We  think  the  7th  instruction  of  the  court 
fully  covers  this  ground,  nor  is  it  necessary  for  us  to 
decide  this  proposition  of  law  in  determining  this  appeal. 
The  appellant  had  the  benefit  of  his  contention  before  the 
jury  and  under  this  7th  instruction  of  the  court.  The 
jury,  in  view  of  this  7th  instruction  of  the  court  above 
quoted,  having  found  that  the  killing  of  tlie  cow  took  place 
at  a  public  crossing,  in  its  verdict  in  favor  of  the  plain- 
tiff, must  have  found  that  there  was  negligence  upon  the 
part  of  the  Railway  Company.    This  was  a  matter  for  the 

determination  of  the  jury,  in  view  of  all  the  facts  and 
1    circumstances  of  the  case.   Taking  the  issue  in  the  case 

this  7th  instruction  and  the  general  verdict  of  the  jury 
together,  we  do  not  think  the  special  finding  of  the  jury 
that  the  killing  of  the  cow  took  place  at  a  public  crossing, 
or  that  the  jury  wasn't  able  tb  determine  and  therefore 
said  they  didn't  know  how  far  the  cow  was  away  when 
first  discovered  by  the  engineer,  is  a  finding  that  there 
was  no  negligence  upon  the  part  of  the  defendant  com- 
pany's employes,  nor  are  the  special  findings  inconsistent 
with  the  general  verdict  sufficient  to  control  the  latter, 
in  accordance  with  Section  2993  of  the  Compiled  Laws 
of  1897. 

Being  limited  in  this  case,  under  the  assignment  of 
error,  to  a  determination  of  whether  the  special  findings 
are  inconsistent  with  the  general  verdict,  and  finding  that 
they  are  not,  the  judgment  of  the  lower  court  will  be  af- 
firmed, and,  it  is  so  ordered. 


I 
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(No.  1695,  July  18.  1914) 

STATE  OF  NEW  MEXICO,  ex  rel.  ALBERT  H.  HAR- 
VEY, County  Clerk  of  Lincoln  County,  Relator,  vs. 
EDWARD  L.  MEDLER,  Judge  of  the  District  Court 
of  the  Tliird  Judicial  District  of  the  State  of  New 
Mexico,  within  and  for  the  County  of  Lincoln,  Re- 
spondent. 

SYLLABUS  BY  THE  COURT. 

1.  A  writ  of  prohibition  is  an  extraordinary  writ,  issued 
by  a  superior  court  to  an  inferior  court  to  prevent  the  latter 
from  exceeding  its  jurisdiction,  either  by  prohibiting  It  from 
assuming  Jurisdiction  in  a  matter  which  it  has  no  control, 
•or  from  going  beyond  its  legitimate  powers  in  a  matter  of 
which  it  has  jurisdiction. 

P.  268 

2.  A  court  is  inferior  to  another  when  it  is  placed  under 
the  supervisory  or  appellate  control  of  such  other  court. 

P.  269 

3.  The  writ  of  prohibition  is  not  a  writ  of  right,  granted 
-ex  debito  juttitiae,  but  rather  one  of  the  sound  Judicial  dis- 
cretion, to  be  granted  or  withheld  according  to  the  circum- 
stances of  each  particular  case,  to  be  used  with  great  caution 
for  the  furtherance  of  Justice  when  none  of  the  ordinary 
remedies  provided  by  law  are  applicable. 

P.  269 

4.  The  writ  of  prohibition  cannot  be  used  to  correct  mere 
irregularities  or  to  perform  the  functions  •  of  an  appeal  or 
writ  of  error. 

P.  260 

6.  If  it  is  manifest  that  an  appeal  would  afford  an  inade- 
quate remedy,  the  right  of  appeal  does  not,  of  itself,  afford 
-sufficient  ground  for  refusing  relief  by  prohibition. 

P.  260 
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6.  In  creating  a  legislative  deiMirtment  and  conferring 
upon  it  the  legislative  power,  the  people  must  be  understood 
to  have  conferred  the  full  and  complete  power  as  it  rests  in, 
and  may  be  exercised  by,  the  sovereign  power  of  any  coun- 
try, subject  only  to  such  restrictions  as  they  may  have  seen 
fit  to  impose,  and  to  the  limitations  which  are  contained  in 
the  Constitution  of  the  United  States. 

P.  262. 

7.  There  being  no  constitutional  inhibition  against  legis- 
lative action  in  the  matter  of  suspension  of  public  officers, 
which  is  properly  to  be  considered  as  included  within  the 
broader  term  removal,  the  provisions  of  Chapter  36«  of  the 
Session  Laws  of  1909,  do  not  constitute  a  violation  of  the 
constitutional  provisions  of  Section  2,  of  Article  XX. 

P.  262 

8.  Sec.  26  of  Chapter  36,  S.  L.  1909^  confers  Jurisdiction 
upon  the  district  courts  to  make  preliminary  investigations 
and  suspend  the  officer  pending  the  final  adjudication  of 
the  matters  alleged  in  an  accusation,  before  the  case  shall 
be  continued  upon  application  of  defendant,  beyond  the  term 
of  court  at  which  the  accusation  is  presented,  or  if  presented 
in  vacation,  beyond  the  first  term  of  court  after  presentment 
thereof. 

P.  266 

9.  Held:  That  Jurisdiction  to  entertain  preliminary  in- 
vestigations other  than  as  limited  and  prescribed  in  Sec- 
tions 26  and  21  of  the  Act,  does  not  exist  in  the  district 
courts  and  the  present  case  not  falling  within  either  sec- 
tion of  the  Act,  the  district  court  was  assuming  a  Jurisdic- 
tion in  excess  of  that  conferred  upon  it  by  the  statute  and 
is,  therefore,  subject  to  the  restraint  imposed  by  a  writ  of 
prohibition  issuing  out  of  this  court. 

P.  266 
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ORIGINAL  PETITION  FOR  WRIT  OF  PROHIBITION. 

G.  W.  Priciiard  and  G.  B.  Barber,  Attorneys  for 
Relator. 

Constitutional  Provision  Applicable  to  Case.  Sec.  2, 
Art.  20,  Const. 

Statutory  Provisions.    Pp.  82-85,  L.  1909. 

Power.    29  Cyc.  1405 ;  L.  R.  A.  845 ;  54  Ala.  226. 

Legislature  cannot  provide  methods  of  removal  incon- 
sistent with  plain  provisions  of  Constitution.  3rd  Metcalf 
(Ky.)  237;  11  La.  439. 

General  Application.  85  Minn.  41;  13.  Am.  S.  E.  269; 
16  Col.  187;  99  Mich  352. 

Statutory  Provisions.  2  Ala.  150 ;  10  Kan.  199 ;  1  Pin- 
ney   (Wis.)   630. 

Frank  W.  Clancy,  Attorney  General,  for  Respondent. 

Has  court  power  to  issue  writ  of  prohibition  to  District 
Court?  Sees.  2,  3,  Art.  6  Const.;  109  111.  204;  32  Cyc. 
623;  7  N.  M.  486. 

Possible  Suspension  From  OfRce.  Sec.  2,  Art.  20,  Sec. 
17,  Art.  16  Const.;  Chap.  36,  L.  1909;  Sec.  24,  Art.  5 
Tex.  Const. ;  Chap.  2,  Title  98,  Rev.  Civ.  Stat.  1911,  Art. 
6028 ;  10  S.  W.  737 ;  84  Tex.  48 ;  32  Ark.  241. 

STATEMENT  OP  FACTS. 

This  is  an  original  petition  for  a  writ  of  prohibition. 
Relator  is  the  County  Clerk  of  Lincoln  County,  and  re- 
spondent is  the  presiding  Judge  of  the  Third  Judicial 
District  Court  which  is  composed  of  the  Counties  of  Dona 
Ana,  Otero,  Lincoln  and  Torrance. 

On  March  20th,  1914,  a  certain  presentment  was  found 
by  the  Grand  Jury  of  Lincoln  County  against  relator,  as 
County  Clerk  of  said  county,  which  was  duly  served  upon 
relator,  who,  subsequently,  on  March  31st,  1914,  filed  ob- 
jections thereto  which  were  overruled  in  part  and  sus- 
tained in  part.    On  April  11th,  relator  filed  his  aflSdavit 
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and  motion  for  a  change  of  venue  upon  the  ground  of 
alleged  interest  of  the  trial  judge  in  the  prosecution  of 
said  cause^  which  was  overruled;  on  April  11th,  relator 
filed  a  challenge  to  the  array  of  the  regular  panel  and 
moved  to  quash  said  panel  for  the  reason  that  the  panel 
was  improperly  drawn  in  that  the  notice  of  the  time  and 
place  of  the  drawing  of  the  jury  was  not  posted  for  a 
period  of  ten  days,  required  by  law,  which  motion  was 
granted  by  the  trial  court,  the  cause  being  thereupon  con- 
tinued by  the  trial  court,  upon  its  own  motion,  until  the 
next  regular  or  special  term  of  said  court;  thereafter,  to- 
wit,  on  the  14th  day  of  April  and  during  the  said  March, 
1914,  term  of  said  Court,  the  District  Attorney  afore- 
said, moved  the  Court  to  forthwith  make  a  preliminary 
investigation  as  to  whether  or  not  this  relator  should  be 
suspended  from  the  office  of  County  Clerk  of  said  Lincoln 
County,  under  said  presentment,  pending  the  final  adjudi- 
cation of  said  cause  by  jury;  and  over  the  objections  of 
counsel  for  relator,  said  court  sustained  the  motion  of  said 
District  Attorney  to  make  a  preliminary  investigation  as 
asked  for  by  said  District  Attorney,  and  then  and  there 
designated  the  2nd  day  of  May,  A.  D.  1914,  at  the  hour 
of  10  a.  m.,  at  the  court  house  in  the  town  of  Carrizozo, 
New  Mexico,  as  the  time  and  place  for  such  investigation 
without  a  jury,  and  the  relator  was  then  and  there  ordered 
to  be  and  appear  at  said  time  and  place  to  show  cause 
why  he  should  not  be  suspended  from  said  office  of  County 
Clerk  of  said  Countv  of  Lincoln,  until  the  matters  and 
things  alleged  in  the  said  presentment  have  been  judicially 
determined  by  the  court.  ^ 

The  relator  further  showing  by  his  application  for  the 
writ  that  the  accusations  against  him  were  presented  by 
a  grand  jury  of  said  county  and  that  relator  was  entitled 
to  a  trial  by  jury  at  said  March,  1914,  term  of  said  Lin- 
coln District  Court;  that  at  no  time  during  the  session 
of  said  court  did  the  relator  ask  for  a  continuance  of  said 
cause;  that  said  cause  was  on  the  said  11th  day  of  April, 
1914,  without  the  consent  of  relator,  continued  by  the 
court  until  the  next  regular  or  special  term  of  said  court ; 
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that  the  regular  term  of  said  court  commences  on  the 
first  Monday  in  October,  1914,  and  no  special  term  of 
said  court  has  been  called;  and,  that  until  there  is  a  regu- 
lar or  special  term  of  said  court  as  provided  by  law  at 
which  this  relator  can  be  tried  by  a  jury,  the  said  judge  of 
said  court  cannot  hear  said  presentment  in  vacation  and 
that  he  is  without  jurisdiction  under  the  Constitution  of 
this  State,  and  the  act  entitled  "An  Act  providing  for 
the  removal  of  officers,  establishing  the  procedure  there- 
for and  for  other  purposes,''  approved  March  15th,  1909, 
to  investigate  the  accusations  against  relator  contained  in 
said  presentment,  and  that  said  court  is  without  jurisdic- 
tion to  suspend  relator  from  the  office  of  County  Clerk 
of  said  County  of  Lincoln  during  a  vacation  of  said  court. 

That  the  relator  has  no  plain,  speedy  and  adequate- 
remedy  in  the  premises  to  prevent  the  respondent  herein 
from  proceeding  to  make  a  preliminary  investigation  in 
the  said  cause.  No.  2229,  at  the  term  time  of  said  court, 
for  the  purpose  of  ascertaining  whether  or  not  this  re- 
lator should  be  suspended  from  his  said  office  pending 
the  trial  of  said  cause  by  a  jury  and  that  if  the  respond- 
ent herein  is  not  prohibited  from  proceeding  to  make  the 
preliminary  investigation  aforesaid  on  the  said  2nd  day 
of  May,  1914,  and  during  a  vacation  of  said  court,  this 
relator  will  be  subject  to  a  great  disgrace  and  will  have 
no  remedy  in  the  premises  and  he  further  states  that  the 
proceedings  proposed  in  said  investigation  on  the  day 
named  are  in  excess  of  the  jurisdictioin  and  authority  of 
said  district  judge. 

Based  upon  the  foregoing  facts,  the  prayer  of  the  appli- 
cation for  the  writ  is  that  respondent  be  restrained  and 
prohibited  from  conducting  a  preliminary  investigation 
for  the  purpose  of  ascertaining  whether  or  not  relator 
should  be  suspended  from  his  office  as  County  Clerk,  pend- 
ing his  trial. 

To  the  application  for  the  writ  a  demurrer  is  inter- 
posed raising  several  questions,  which  are  considered  in 
the  order  presented  in  respondent's  brief. 
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OPINION. 

HANNA,  J.  The  first  question  presented  for  our 
consideration  is:  Has  this  Court  power  to  issue  a  writ 
of  prohibition  to  a  District  Court? 

The  jurisdiction  of  this  court,  in  the  premises,  must 
be  found  in  Sections  2  and  3  of  Art.  VI  of  our  Consti- 
tution, which  are  as  follows: 

"Sec.  2.  The  appellate  jurisdiction  of  the  Supreme 
Court  shall  be  co-extensive  with  the  state,  and  shall  ex- 
tend to  all  final  judgments  and  decisions  of  the  district 
courts,  and  said  court  shall  have  such  appellate  jurisdic- 
tion of  interlocutory  orders  and  decisions  of  the  district 
courts  as  may  be  conferred  by  law." 

'*Sec.  3.  The  Supreme  Court  shall  have  original  juris- 
diction in  quo- warranto  and  mandamus  against  all  state 
officers,  boards  and  commissions,  and  shall  have  a  super- 
intending control  over  all  inferior  courts;  it  shall  also 
have  power  to  issue  writs  of  mandamus,  error,  prohibi- 
tion, habeas  corpus,  certiorari,  injunction  and  all  other 
writs  necessary  or  proper  for  the  complete  exercise  of  its 
jurisdiction  and  to  hear  and  determine  the  same.  Such 
writs  may  be  issued  by  direction  of  the  court,  or  by  any 
justice  thereof.  Each  justice  shall  have  power  to  issue 
writs  of  habeas  corpus  upon  petition  by  or  on  behalf  of  a 
person  held  iji  actual  custody,  and  to  make  such  writs 
returnable  before  himself  or  before  the  Supreme  Court, 
or  before  any  of  the  district  courts  or  any  judge  thereof." 

By  the  learned  Attorney  General  it  is  argued  that  the 
common  law  writ  of  prohibition  could  be  issued  only  to 
a  tribunal  of  inferior  or  limited  jurisdiction  for  the  pur- 
pose of  restraining  any  excess  of  that  jurisdiction,  and 
that,  therefore,  it  could  never  go  to  a  superior  court  of 
jreneral  and  unlimited  jurisdiction. 

The  Attorney  General  directs  our  attention  to  the 
powers  of  the  District  Court  which  is  given  '^original 
jurisdiction  in  all  matters  and  causes  not  excepted  by  the 
ronstitution."  (Sec.  13,  Art.  VI,  Const.  K  M.)  The  only 
exceptions  in  the  matter  of  jurisdiction  of  district  courts, 
it  is  urged,  being  that  conferred . upon    Probate    Courts 


258  SUPREME  COURT  OF  NEW  MEXICO 

State  ex  rel.  Harvey  v.  Medler,  District  Judge,  19  N.  M.  262 

(Sec.  23,  Art.  VI)  and  possibly  that  implied  from  tlie 
language  of  Sec.  3,  supra,  giving  this  court  original  juris- 
diction in  quo  warranto  and  mandamus  against  all  state 
officers. 

It  is  conceded  that  this  court  has  power  to  issue  the  writ 
in  aid  of  its  appellate  jurisdiction,  or  when  necessary 
or  proper  for  the  complete  exercise  of  its  jurisdiction. 

The  contention  of  the  Attorney  General  in  this  respect, 
is  that  Sec.  2,  supra,  gives  to  this  court  appellate  juris- 
diction over  all  final  judgments  and  decisions  of  the  dis- 
trict courts,  and  of  such  interlocutory  orders  as  future 
legislation  may  confer  upon  the  court. 

We  fully  agree  with  the  Attorney  General  that  in  this 
matter  there  is  no  question  of  appellate  jurisdiction  to 
the  complete  exercise  of  which  the  writ  of  prohibition  is 
necessary  or  proper. 

The  proposed  investigation  of  the  relator  could  only 
result  in  dn  interlocutory  order  of  suspension,  over  which 
this  court  has  no  appellate  jurisdiction. 

It  therefore  clearly  appears  that  if  this  court  possesses 
jurisdiction  in  the  premises  it  is  dependent  upon  the 
power  conferred  by  Sec.  3  (supra),  where  the  Supreme 
Court  is  given  a  "superintending  control  over  all  inferior 
courts."  If  the  district  court  is  an  inferior  court  in  the 
sense  in  which  the  term  is  there  used. 

It  is  ably  contended  by  respondent  that  our  district 
courts  are  not  inferior  courts  in  this  sense,  looking  to  the 
common  law  meaning  of  the  term  "inferior"  as  applied 
to  the  courts. 

The  writ  of  prohibition  has  been  defined  times  without 
number,  and  in  our  opinion  is  best  defined  as  an  ex- 
1  traordinary  writ,  issued  by  a  superior  court  to  an  in- 
ferior court  to  prevent  the  latter  from  exceeding  its 
jurisdiction,  either  by  prohibiting  it  from  assuming  juris- 
diction in  a  matter  over  which  it  has  no  control,  or  from 
going  beyond  its  legitimate  powers  in  a  matter  of  which 
it  has  jurisdiction.  People  ex  rel.  vs.  Circuit  Court,  160 
Til.  201:  High's  Ex.  Leg.  Rem.,  Sec.  762;  Spelling's  Inj. 
and  other  Ex.  Eem.,  Sec.  1716. 
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While  it  is  true  that    the    term    "Inferior    Court"    is 
usually  applied  to  courts  of  limited  or  special  jurisdic- 
tion, yet  it  is  used  in  different  senses  and  frequently  re- 
fers to  relative  rank  and  authoritv,  and  not  to  intrinsic 
quality.    So  it  has  been  held  that  a  court  is  inferior 

2  to  another  when  it  is  placed  under  the  supervisory  or 
appellate  control  of  such  other  court.    State  vs.  Dan- 
iels, 66  Mo.  192-201;  Bailey  vs.  Winn  et  al.,  113  Mo.  155. 

It  was  in  this  sense,  in  our  opinion,  that  the  term  in- 
ferior courts  is  used  in  our  Constitution,  and  in  this  sense 
the  district  courts  are  inferior  to  this  court,  although  not 
courts  of  limited  jurisdiction  in  the  ordinary  meaning  of 
the  term. 

Our  Territorial  Supreme  Court  adopted  this  view  of  the 
relative  rank  of  the  District  and  Supreme  Court  of  the 
Territory  in  the  case  of  Mining  Co.  vs.  District  Court,  7 
X.  M.  486,  and  there  is  greater  force  in  the  argument 
there  used,  as  applied  to  this  case,  by  \nrtue  of  the  provi- 
sions of  our  State  Constitution. 

It  is  well  contended  by  the  Attorney  General  that  there 
is  serious  objection  to  this  court  exercising  a  superintend- 
ing control  over  district  courts,  in  addition  to  appel- 
late jurisdiction,  in  that  at  almost  every  stage  of  proceed- 
ings in  the  district  court  application  might  be  made  to 
this  court  for  one  or  more  of  the  various  writs  in  order 
to  control  the  action  of  the  district  court,  or  superintend 
the  exercise  of  its  functions. 

We  concede  the  force  of  this  argument,  but  do  not  ap- 
prehend any  serious  difficulty  in  the  application  of  the 
remedy  by  reason  of  the  well  defined  rules,  applied  by 
the  courts,  with  respect  to  this  and  the  other  writs  enu- 
merated in  Sec.  3,  supra. 

Considering  the  objection  of  the  Attorney  General  as 
applied  to  the  writ  under  consideration,  it  is  well  estab- 
lished that  it  is  not  a  writ  of  right,  granted  ex  dehifo 

3  justitiae,  but  rather  one  of  sound  judicial  discretion, 
to  be  granted  or  withheld  according  to  the  circum- 
stances of  each  particular  case,  to  be  used  with  great  cau- 
tion for  the  furtherance  of  justice  when  none  of  the  ordi- 
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nary  remedies  provided  by  law  are  applicable.   High's  Ex. 
Leg.  Bern.,  Sec.  766. 

Therefore,  as  a  general  rule,  the  writ  of  prohibition 
cannot  be  used  to  correct  mere  irregularities,  or  to 

4  perform  the  functions  of  an  appeal  or  writ  of  error. 
High's  Ex.  Leg.  Bem.,  Sees.  770  and  771. 

The  last  statement  of  the  general  principle,  controlling 

in  such  cases,  is  subject  to  the  qualification  that  if  it  is 

manifest  that  an  appeal  would  afford  an  inadequate 

5  remedy,  the  right  of  appeal  does  not,  of  itself,  aflEord 
sufficient  ground   for   refusing  relief   by   prohibition. 

High's  Ex.  Leg.  Bem.,  Sec.  771A. 

We  are  of  the  opinion  that  the  writ  is  an  appropriate 
remedy  in  the  present  case,  provided,  the  objections  to 
the  jurisdiction  of  the  district  court  are  well  taken.  The 
first  objection  going  to  the  jurisdiction  is  that  the  pos- 
sible suspension  of  the  relator  from  office  would  constitute 
a  violation  of  Sec.  2  of  Art.  XX  of  the  State  Constitution. 
The  constitutional  provision  is  as  follows: 

"Sec.  2.  Every  officer,  unless  reinoved,  shall  hold  his 
office  until  his  successor  has  duly  qualified.'^ 

By  Chapter  36,  S.  L.  1909,  authority  is  conferred  upon 
district  courts  to  suspend  a  public  official  pending  the 
investigation  of  the  accusation  looking  to  his  removal 
from  office. 

The  contention  of  relator  in  this  respect  being  that  the 
constitutional  provision  destroyed  all  power  to  suspend 
an  officer  as  it  authorized  every  officer  to  hold  his  office 
until  his  successor  is  duly  Qualified,  unless  he  should  be 
removed,  suspension  not  being  a  removal  in  any  proper 
sense  of  the  term. 

"We  cannot  agree  with  this  contention.  It  is  our  opinion 
that  the  framers  of  our  Constitution  intended  to  provide 
against  any  suspension  of  executive  authority  arising 
through  a  change  of  administration,  or  by  reason  of  other 
circumstances  which  might  bring  about  such  a  result. 

In  other  words  the  sole  purpose  of  the  Sec.  2,  of  Art. 
XX,  is  to  provide  for  the  expiration  of  the  term  of  office 
of  public  officials  and  extend  same,  if  necessary,  until  such 
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time  as  a  successor  is  qualilSed  to  take  over  the  office.  Can 
it  be  said  that  the  legislature  is  limited  in  its  power  to 
provide  for  suspension  of  public  officers  because  the  Con- 
stitution provides  that  the  term  of  office  shall  continue 
until  a  successor  qualifies  unless  the  incumbent  be  re- 
moved? We  think  not.  While  there  is  a  difference  be- 
tween suspension  and  removal  as  is  argued  by  relator,  we 
are  of  opinion  that  in  this  connection  the  terra  suspension 
<?an  well  be  considered  as  but  a  temporary  removal.  So, 
too,  we  may  consider  that  although  suspended  from  office 
the  incumbent  yet  holds  the  office  until  finallv  removed 
within  the  intent  and  meaning  of  the  constitutional  pro- 
vision under  consideration.  The  Constitution  is  not  at- 
tempting to  define  or  limit  the  term  removal,  but  is  simply 
recognizing  that  the  official's  term  of  office  may  be  termi- 
nated by  removal,  leaving  to  the  legislature  to  provide 
therefor  by  specific  and  comprehensive  legislation.  The 
legislature  has  provided  fully  with  respect  to  removal  of 
public  officers  and  in  the  same  act  (Chapter  36,  Laws 
1909),  has  provided  for  suspension  pending  a  final  ad- 
judication in  the  matter. 

As  previously  stated,  we  consider  this  in  the  nature  of 
a  temporary  removal  from  office  and  not  contrary  to  the 
spirit  and  purpose  of  the  constitutional  provision. 

To  argue  that  the  legislature  is  inhibited  from  provid- 
ing for  the  termination  of  a  public  official's  term  of  office 
because  a  suspension  is  not  a  removal  in  any  proper  sense 
of  the  term,  is  to  contend  that  constitutional  provisions 
are  a  grant  of  power  to  the  legislature  rather  than  a  limi- 
tation of  power  in  the  legislature,  which  is  the  long  estab- 
lished rule  of  construction. 

It  is  only  upon  the  theory  that  the  power  to  suspend 
is  withheld  because  not  conferred  that  relator's  position 
can  be  justified.  Upon  the  theory  that  the  leifit^lature  i< 
limited  by  the  provision  all  things  included  within  the 
term  "removal"  wouhl  constitute  a  legitimate  exercise  of 
legislative  power,  and  in  this  sense  a  suspension  is  in- 
cluded within  the  term  removal  as  used  in  this  section. 
In  this  connection  we  quote  Mr.  Cooley,  with  approval: 
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"In  creating  a  legislative  department  and    conferring 
upon  it  the  legislative  power,  the  people  must  be  under- 
stood to  have  conferred  the  full  and  complete  power  as 
it  rests  in,  and  may  be  exercised  by,  the  sovereign  power 
of  any  country,  subject  only  to  such  restrictions  as 

6  they  may  have  seen  fit  to  impose,  and  to  the  limitations 
which  are  contained  in  the  Constitution  of  the  United 

States/'    Cooley's  Cojist.  Lim.  (7th  Ed.)   196. 

The  legislative  power  is,  therefore,  plenary  in  its  scope, 
except  as  limited  by  constitutional  provision  and  is  not 
to  be  construed  as  a  grant  of  power  to  be  measured  by  the 
Constitution  with  the  result  that  those  powers  not  ex- 
pressly conferred  are  to  be  considered  withheld.  There- 

7  fore,  there  being  no  constitutional  inhibition  against 
legislative  action  in  the  matter  of  suspension  of  public 

oflficers,  which  is  properly  to  be  considered  as  included 
within  the  broader  term  removal,  we  are  of  the  opinion 
that  the  provisions  of  Chapter  36,  of  the  Session  Laws  of 
1909,  do  not  constitute  a  violation  of  the  constitutional 
provisions  of  Sec.  2  of  Art.  XX. 

The  Constitution  of  the  State  of  Texas  provides: 

"All  officers  within  this  state  shall  continue  to  perform 
the  duties  of  their  offices  until  their  successors  shall  be  duly 
qualified."  (Sec.  17,  Art.  XVI.)  And  by  Sec.  24  of  Art. 
V,  further  provides  for  the  removal  of  county  officers  by 
the  judges  of  the  district  courts  "for  incompetency,  offi- 
cial misconduct,  habitual  drunkenness,  or  other  causes  de- 
fined by  law,  upon  the  cause  therefor  being  set  forth  in 
writing  and  the  finding  of  its  truth  by  a  jury."  The  legis- 
lature, by  Chapter  2  of  Title  98  of  the  Rev.  Civil  Stat, 
of  1911,  enacted  an  elaborate 'statute  on  the  subject  of 
removal  of  county  officers,  and  provided,  by  Article  6049, 
that: 

"At  any  time  after  the  issuance  of  tlie  order  for  the 
citation  As  herein  provided,  the  district  judge  may,  if  he 
sees  ^t,  suspejid  temporarily  from  office  the  officer  against 
whom  the  petition  is  filed." 

Article  6029  provided  that  an  appeal  should  bperate  as 
a  supersedeas  unless  the  court   "should  deem   it   to  the 
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public  interest  to  suspend  such  oflScer  from  tlie  office  pend- 
ing such  appeal." 

This  legislation  was  upheld  by  the  Supreme  Court  of 
Texas  in  the  case  of  Poe  vs.  State,  10  S.  W.  737,  that 
court  saying,  among  other  things,  "The  legislature  find- 
ing the  power  to  suspend  undefined  by  the  Constitution, 
has  regulated  its  exercise  with  due  regards  to  the  rights 
of  the  oflScer/* 

Similar  legislation  providing  for  suspension  of  public 
officers  was  upheld  by  the  Supreme  Court  of  Arkansas. 
Allen  vs.  State,  32  Ark.  241. 

For  the  reasons  given,  we  do  not  agree  with  this  con- 
tention of  relator. 

The  remaining  point  urged  by  relator  is  that- the  dis- 
trict court  is  without  jurisdiction  to  proceed  with  the 
proposed  investigation  while  there  remains  on  its  record 
an  order  of  continuance  to  another  term. 

The  relator  made  application  for  tlie  quashing  of  the 
entire  panel  of  petit  jurors  on  the  ground  that  proper 
notice  had  not  been  posted  for  ten  days,  the  notice  having 
been  posted  for  nine  days  only  instead  of  ten,  as  required 
by  the  statute.  The  motion  having  been  sustained  it  was 
necessarv  to  continue  the  cause  for  the  term.  Three  davs 
after  the  continuance  of  the  cause,  as  aforesaid,  the  dis- 
trict attorney  made  application  to  the  court  for  a  rule 
upon  the  defendant  to  show  cause  why  he  should  not  be 
suspended  from  his  office,  until  the  matters  and  things 
alleged  in  the  said  presentment  and  accusation  have  been 
judicially  determined  by  the  couH. 

Notice  was  given  to  the  relator  and  the  second  day  of 
May,  1914,  was  fixed  for  the  hearing.  Thereupon  the  re- 
lator made  application  to  this  court  for  the  present  writ. 

It  is  insisted  on  behalf  of  relator  that  the  presentment 
having  been  made  by  the  grand  jury  and  defendant  not 
having  applied  for  a  continuance,  the  court  is  without 
jurisdiction  to  issue  the  rule  upon  defendant  to  show 
cause  why  he  should  not  be  suspended  from  office,  and 
that,  in  any  event,  the  preliminary  investigation  must  he 
had  ])efore  a  continuance  of  the  cause. 
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Sec.  21  of  the  act  in  question,  provides  for  the  prelim- 
inary investigation  looking  to  the  suspension  of  the  oflScer 
when  an  accusation  is  presented  by  the  district  attorney 
at  a  time  when  there  is  no  jury  in  attendance  or  when 
presented  to  the  court  in  vacation.  Sec.  26  of  the  same 
Act  further  provides  as  follows: 

"Nothing  in  this  act  shall  operate  to  deprive  any  de- 
fendant of  the  right  to  a  continuance  in  any  case  in  which 
such  right  would  attach  in  any  criminal  case  as  provided 
by  law,  but  before  any  case  shall  be  continued,  upon  ap- 
plicatio^  of  the  defendant,  beyond  the  term  of  court  at 
which  the  accusation  is  presented,  or  if  such  accusation 
is  presented  in  vacation  beyond  the  first  term  of  court 
after  presentment  thereof  the  court  may,  upon  applica- 
tion of  the  District  Attorney,  make  a  preliminary  investi- 
gation as  hereinbefore  provided  and  suspend  the  oflScer, 
pending  a  final  adjudication  of  the  matters  alleged  in 
the  accusation." 

It  is  thus  to  be  observed  that  the  defendant  is  not  en- 
titled to  a  continuance  without  subjecting  himself  to  the 
possibility  of  an  investigation  looking  to  his  suspension 
if  the  district  attorney  applies  for  same. 

The  framers  of  the  Act  have  evidentlv  considered  that 
in  the  cases  of  accusation  by  a  grand  jury  no  necessity  for 
a  preliminary'  investigation  looking  to  the  suspension 
would  exist,  inasmuch  as  a  speedy  trial  of  the  issue  would 
follow  at  tlie  same  term  of  court.  The  act  has  imposed 
terms  upon  the  defendant  seeking  to  delay  by  ap- 
plying for  a  continuance. 

A  condition  of  affairs  such  as  here  presented  is  not 
within  the  purview  of  the  Act.  We  cannot  agree  that  de- 
fendant in  effect  applied  for  a  continuance  when  he  moved 
to  quash  the  venire  containing  the  regular  panel  of  petit 
jurors.  It  is  true  that  the  action  set  in  motion  by  defend- 
ant resulted  in  a  continuance  of  the  cause,  but  we  cannot 
presume  that  defendant  sought  to  bring  about  a  contin- 
uance and  in  effect  applied  tlierefor.  Any  presumptions 
in  the  matter  must  necessarilv  be  in  favor  of  the  accused. 

Section  26  of  Chapter  36,  S.  L.  1909,  confers  jurisdic- 
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lion  upon  the  district  courts  to  make  preliminary  invej*- 
tigations  and  suspend  the  officer  pending  the  final   ad- 
judication of  the  matters  alleged  in   an   accusation, 

8  before  the  case  shall  be  continued  upon  the  applica- 
tion of  defendant,  beyond  the  term  of  court  at  which 

the  accusation  is  presented,  or  if  presented  in  vacation, 
beyond  the  first  term  of  court  after  presentment.    Juris- 
diction to  entertain  preliminary  investigations  other  than 
as  limited  and  prescribed  in  Sees.  26,  and  21  of  the 

9  Act,  does  not  exist  in  the  district  courts  and  the  pres- 
ent case  not  falling  within  either  section  of  the  act, 

the  district  court  was  assuming  a  jurisdiction  in  excess 
of  that  conferred  upon  it  by  the  statute,  and  is,  therefore, 
subject  to  the  restraint  imposed  by  a  writ  of  prohibition 
issuing  out  of  this  court. 

To  come  within  the  purview  of  the  statute,  the  contin- 
uance must  be  applied  for  by  the  defendant  and  a  motion 
to  quash,  or  for  a  change  of  venue,  while  necessarily  re- 
sulting in  a  continuance,  would  not  be  an  application,  by 
defendant,  for  a  continuance  within  tlie  intent  of  the  Act, 

It  is  suggested  by  the  Attorney  General  that  if  the  dis- 
trict court  has  parted  with  jurisdiction  by  its  order  of 
continuance,  nevertheless  so  long  as  the  term  continues  it 
is  within  the  power  of  that  court  to  set  aside  such  order. 

While  this  is  true,  we  feel  constrained  to  consider  the 
case  solely  from  the  standpoint  of  the  record  as  we  find 
it,  which  shows  a  continuance  of  the  ease  for  ^ho  term 
prior  to  the  application  of  the  district  attorney  for  a  pre- 
liminary investigation. 

For  the  reasons  indicated,  the  permanent  writ  will  issue, 
and,  it  is  so  ordered. 
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(No.  1625,  June  10,  1914) 

STATE  ex  reL  ISAAC  B.  BEACH,  Appellee,  vs.  BOABD 
OF  LOAN  COMMISSIONERS  of  the  State  of  New 
Mexico. 

SYLLABUS  BY  THE  COURT. 

1.  Claims  for  the  payment  of  wild  animal  bounty  from 
counties  are  not  such  debts  and  liabilities  of  counties  as  were 
contemplated  to  be  assumed  and  paid  by  the  state  by  the 
Enabling  Act,  under  which  the  state  was  admitted  into  the 
Union,  or  by  Section  1  of  Article  IX,  and  Section  3  of  Article 
XXI  of  the  State  Constitution,  or  by  Chapter  16,  of  the  Laws 
of  1912. 

P.  272 

2.  Chapter  16,  Laws  1912,  authorized  the  refunding  and 
payment  by  the  State  of  only  such  debts  and  liabilities  of 
the  respective  counties  as  are  evidenced  by  bonds  or  obli- 
gations of  like  nature. 

P.  27T 

Appeal  from  District  Court,  Santa  Fe  County ;  Edmund 
C.  Abbott,  Presiding  Judge.    Reversed  and  Remanded. 

Ira  L.  Grimsiiaw,  for  appellant. 

Claim  of  appellee  is  not  a  valid  and  legal  debt  or  liability, 
evidenced  by  bonds,  coupons  and  other  obligations.  The 
Enabling  Act,  Sec.  2;  Art  21,  Sec.  3  of  the  Constitution; 
27  Enc.  L.,  p.  6:  36  Cyc,  pp.  1119,  1120;  Chap.  16,  L. 
1912. 

W.  E.  Kelley,  for  Appellee. 

State  and  County  Municipal  Indebtedness.  Sec.  1,  Art. 
9  of  the  Constitution;  Sec.  3,  Art.  26,  Constitution;  Sec. 
16,  Art.  4,  Constitution;  Sec.  1,  Chap.  16,  L.  1912;  2 
Cur.  L.,  p.  1726,  Xotes  10  and  11;  205  111.  464;  46  S.  E. 
222;  2  Cur.  L.,  p.  1727;  204  Pa.,  p.  300. 

Context  and  Relating  Clauses.    36  Cyc.  1131,  1132;  48 
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Ohio  St.  671 ;  90  S.  W.  319 ;  Black  on  Interpretation  of 
Laws,  p.  3;  Chap.  16,  L.  1912;  Sec.  3,  Art.  21,  Compact 
with  the  U.  S. 

Enabling  Act.  143  Fed.  793;  36  Cyc.  1130;  39  Fla. 
637;  18  Fla.  557;  108  111.  App.  612;  1  Green  325;  108 
Cal.  113;  28  S.  W.  930;  10  So.  96;  104  la.  350;  72  la. 
386;  78  Pac.  270;  106  Cal.  113;  16  Cal.  28;  Chap.  16, 
L.  1912. 

General  Terms  Following  Special  Terms.  Sutherland 
Stat.  Constr.,  Sec.  279. 

Obligation.  36  Cyc,  pp.  1120-21-22;  143  Fed.  783; 
3  Current  Laws,  p.  958. 

OPINION. 

PARKER,  J.— The  plaintiff  filed  his  claim  with  the 
Board  of  County  Commissioners  of  Socorro  County,  for 
wild  animal  bounty,  in  the  sum  of  $895.10,  which  was 
duly  approyed  and  allowed  by  said  board  and  was  a  yalid 
claim  against  said  county  prior  to  June  20,  1910.  The 
claim  was  duly  presented  to  the  Board  of  Loan  Commis- 
sioners, but  said  board  failed  and  refused  to  take  any 
action,  either  to  allow  or  disallow  the  same  or  to  issue  the 
bonds  of  the  state  in  payment  of  the  same.  Thereupon 
plaintiff  brought  mandamus  and  was  awarded  a  peremp- 
tory writ  by  the  district  court  of  Santa  Fe  County,  from 
which  judgment  the  Board  of  T/)an  Commissioners  ap- 
pealed. 

The  sole  question  is  one  of  statutory  construction.  The 
statutes  inyolved  are  the  Enabling  Act,  the  Constitution 
of  the  State,  and  Chapter  16,  Laws  of  1912. .  The  act  of 
congress  to  enable  the  people  of  New  Mexico  to  form  a 
state  government  was  approved  June  20,  1910.  Section  2 
of  that  Act  provides: 

"That  the  debts  and  liabilities  of  said  Territory  of  Xow 
Mexico  and  the  debts  of  the  counties  thereof  which  shall 
be  yalid  and  subsisting  at  the  time  of  the  passage  of  this 
act  shall  be  assumed  and  paid  by  said  proposed  State,  and 
that  said  State  shall,  as  to  all  such  debts  and  liabilities, 
be  subrogated  to  all   the  rights,  including  rights  of  in- 
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demnity  and  reimbursement,  existing  in  favor  of  said  Ter- 
ritory or  of  any  of  the  several  counties  thereof  at  the 
time  of  the  passage  of  this  Act :  Provided,  That  nothing  in 
this  Act  shall  be  construed  as  validating  or  in  any  manner 
legalizing  any  territorial,  county,  municipal,  or  other 
bonds,  obligations,  or  evidences  of  indebtedness  of  said 
Territory  or  the  counties  or  municipalities  thereof  which 
now  are  or  may  be  invalid  or  illegal  at  the  time  said  pro- 
posed State  is  admitted,  nor  shall  the  legislature  of  said 
proposed  State  pass  any  law  in  any  manner  validating 
or  legalizing  the  same." 

In  accordance  with  the  terms  of  the  Enabling  Act,  it 
is  provided  in  Section  3  of  Article  21  of  the  Constitution, 
as  follows: 

"The  debts  and  liabilities  of  the  Territory  of  Xew  Mex- 
ico, and  the  debts  of  the  counties  thereof,  which  were  valid 
and  subsisting  on  the  twentieth  day  of  June,  nineteen  hun- 
dred and  ten,  are  hereby  assumed  and  shall  be  paid  by 
this  state;  and  this  state  shall,  as  to  all  such  debts  and 
liabilities,  be  subrogated  to  all  the  rights,  including  rights 
of  indemnity  and  reimbursement,  existing  in  favor  of  said 
territory  or  of  any  of  the  several  counties  thereof  on  said 
date.  Nothing  in  this  article  shall  be  construed  as  vali- 
dating or  in  any  manner  leg*ilizing  any  territorial,  county, 
municipal  or  other  bonds,  warrants,  obligations,  or  evi- 
dences of  indebtedness  of,  or  claims  against,  said  terri- 
tory or  any  of  the  counties  or  municipalities  thereof  which 
now  are  or  may  be  at  the  time  this  state  is  admitted,  in- 
valid and  illegal;  nor  shall  the  legislature  of  this  state 
pass  any  law  in  any  manner  validating  or  legalizing  the 


same." 


Section  1  of  Article  IX  of  the  Constitution  uses  the 
same  language. 

Chapter  16  of  the  Laws  of  1912,  was  passed  by  the  state 
legislature  in  pursuance  of  the  provisions  of  the  Enabling 
Act  and  Constitution,  above  set  out. 

The  act  is  entitled  "An  act  entitled  an  act  in  relation 
to  the  debts  and  liabilities  of  the  territory  of  New  Mexico 
and  the  debts  of  the  counties  thereof  assumed  by  the  state 
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of  New  Mexico  under  its  constitution  and  to  provide  for 
the  payment  or  refunding  thereof  by  the  issue  and  sale 
of  the  bonds  of  the  state  of  Xew  Miexico  and  to  create 
and  define  the  powers  of  a  board  of  loan  commissioners  to 
carry  the  provisions  of  this  act  into  effect,  and  excluding 
militia  warrants  from  consideration  by  said  board." 

Section  1  of  the  Act  creates  the  "Board  of  Loan  Com- 
missioners of  the  State  of  New  Mexico." 

Sections  2  and  3  of  the  Act  refer  principally  to  the- 
organization  and  duties  of  the  board. 

Section  4  of  the  Act  provides  for  the  giving  of  notice 
of  its  organization  to  the  State  Auditor  by  said  Board, 
and  the  State  Auditor  is  required  to  thereupon  certify 
to  said  board  all  of  the  debts  and  liabilities  of  the  Terri-^ 
tory  of  New  Mexico  assumed  by  the  State  of  New  Mexico,, 
under  and  pursuant  to  the  constitutional  provisions  here- 
tofore set  out. 

Section  5  of  the  Act  is  as  follows: 

"Immediately  upon  its  organization,  said  Board  shall, 
by  its  Secretary,  give  notice  thereof  to  the  Board  of 
County  Commissioners  of  each  county  of  New  Mexico- 
and  within  thirtv  davs  after  the  receipt  of  such  notice  the 
Board  of  Coimtv  Commissioners  of  the  several  counties  in 
Xew  Mexico  are  hereby  directed  to  and  shall  report  to 
the  said  Board  of  Loan  Commissioners,  the  indebtedness 
of  their  several  counties  evidenced  by  bonds,  coupons  and 
other  obligations  which  was  valid  and  subsisting  on  June 
20,  1910,  and  is  still  outstanding  and  unpaid,  together  with 
the  amount  of  all  accrued  and  unpaid  interest  thereon, 
and  shall  certify  and  report  to  the  said  Board  of  Loan 
Commissioners  the  nature,  form  and  character  of  the  re- 
spective obligations  evidencing  the  said  indebtedness  made 
and  executed  bv  the  said  counties  or  bv  the  officers  thereof, 
all  judgments  rendered  against  the  said  counties  or  anr 
of  them  for  the  principal  or  interest  of  the  said  indebt- 
edness, and  also  the  date  of  issue,  tenor,  denomination, 
date  of  maturit\%  optional  date  of  pa>Tnent  of  all  bonds 
and  obligations,  and  all  other  facts  necessary  and  proper- 
to  enable  the  said  Board  of  Loan  Commissioners  to  ascer- 
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tain  the  amount  thereof  and  the  extent  of  the  liability  of 
the  State  of  Xew  Mexico  by  reason  of  its  assumption  of 
the  debts  of  the  said  counties  under  the  provisions  of  the 
Constitution  thereof." 

Section  6  of  the  Act  authorizes  the  Board  of  Loan  Com- 
missioners to  examine  and  inspect  all  books  and  records 
of  the  Territory  of  Xew  Mexico,  and  of  the  several  coun- 
ties thereof  in  relation  to  "the  authorization,  issuance,  sale, 
delivery  and  payment  of  the  debts  and  liabilities  of  the 
Territory  of  Xew  Mexico  and  of  the  debts  of  the  counties 
thereof.'' 

Section  7  of  the  Act  provides  that  "persons,  counties 
and  municipalities  having  any  claim  or  demand  against 
the  Territory  of  Xew  Mexico  or  against  any  of  the  coun- 
ties thereof  in  respect  of  debts  which  were  valid  and  sub- 
sisting on  June  20,  1910,  and  so  assumed  by  said  state, 
mav  submit  the  same  to  the  State  Board  of  Loan  Com- 
missioners  and  may  produce  before  the  said  Board  of  Loan 
Commissioners  the  evidences  of  said  indebtedness." 

Section  8  authorizes  the  Board  of  Loan  Commissioners 
to  issue  bonds  of  the  state  to  provide  tor  the  payment 
or  refunding  of  "all  debts  and  liabilities  of  the  Territor}' 
of  Xew  Mexico  and  the  debts  and  liabilities  of  the  coun- 
ties thereof  which  were  valid  and  subsisting  on  June  20, 
1910,  as  evidenced  by  the  bonds  or  obligations  of  said 
Territory  of  Xew  Mexico,  or  by  any  act  of  the  Legislative 
Assembly  thereof,  and  the  bonds  and  obligations  of  the 
said  counties  thereof  and  past  due  and  matured  and  un- 
paid interest  coupons  thereof  and  by  the  unpaid,  valid 
and  subsisting  judgments  recovered  for  past  due  coupons 
on  the  said  bonds  and  obligations." 

Sections  9  to  15,  inclusive,  of  the  Act  refer  to  the  form, 
date  of  maturity,  rate  of  interest  and  issue  of  the  said 
bonds. 

The  remainder  of  the  Act  has  no  application  to  the 
question  in  hand. 

The  Attorney  General  argues  that  the  claim  of  plaintiff 
is  not  of  the  character  of  claim  contemplated  to  be  paid 
by  the  State  under  Chapter  16,  Laws  of  1912.    The  argu- 
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ment  is  founded  upon  the  language  of  the  Act,  as  con- 
tained in  Section  8,  above  quoted,  wherein  it  is  provided 
that  the  State  shall  issue  its  bonds  in  payment  or  refund- 
ing of  ^*the  bonds  and  obligations  of  the  said  counties 
thereof."  The  Attornev  General  invokes  the  rule  of  eon- 
stniction  of  ejusdem  generis,  and  we  do  not  understand 
counsel  for  plaintiff  that  this  doctrine  would  be  inappli- 
cable if  Section  8  stood  alone  for  construction.  His  ar- 
gument, as  we  understand  it,  is  based  upon  the  proposi- 
tion that  the  doctrine  of  ejusdem  geneiis  is  not  an  inflex- 
ible rule  of  interpretation,  and  it  will  yield  where  other 
parts  of  the  Act  show  a  different  legislative  intent  which 
he  argues  is  shown  by  the  legislation  in  this  case.  His 
argument  along  this  line  will  be  more  fully  considered 
hereafter. 

It  would  seem  clear  that  the  words,  "bonds  and  obli- 
gations," occurring  in  a  statute  as  the  subject  matter  of 
pa}Tnent,  would  be  confined  to  obligations  of  the  same 
general  nature  as  bonds.  The  doctrine  is  too  well  under- 
stood to  require  the  citation  of  any  authority.  The  appli- 
cation of  it  sometimes  is  quite  difficult,  but  in  this  case 
it  seems  to  be  clearly  applicable.  Other  parts  of  Chapter 
16,  Laws  of  1912,  would  seem  to  require  the  application 
of  the  doctrine  of  ejusdem  generis.  Section  5  of  the  Act. 
above  quoted,  requires  the  boards  of  county  commissioners 
of  the  several  counties  to  "report  to  said  Board  of  Loan 
Commissioners  the  nature,  form  and  character  of  the  re- 
spective obligations  evidencing  the  said  indebtedness  made 
and  executed  by  the  said  counties  or  by  the  officers  thereof, 
of  judgments  rendered  against  the  said  counties  or  any 
of  them  for  principal  or  interest  of  the  said  indebtedness, 
and  also  the  date  of  issue,  tenor,  denomination,  date  of 
maturity,  optional  date  of  payment  of  all  bonds  and  obli- 
gations." 

This  section  clearly  imports  that  the  character  of  the 
indebtedness  which  the  state  was  attempting  to  assume, 
und  which  the  Board  of  Loan  Commissioners  were  author- 
ized to  pay,  was  an  obligation  the  evidence  of  which  was 
made  and  executed  bv  the  counties  or  the  officers  thereof. 
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This  clearly  indicates  some  form  of  obligation  in  the  na- 
ture of  a  bond.  The  County  of  Socorro  never  made  and 
executed  any  obligation  to  the  plaintiff.  It  simply  ap- 
proved on  the  minutes  of  its  board  of  county  commission- 
ers his  claim  for  wild  animal  bounty.  To  ignore,  these 
words  would  be  to  extend  the  Act  beyond  what  is  the  evi- 
dent legislative  intent  as  expressed.  The  language  of 
Section  8  itself  limits  the  definition  of  the  word  **obliga- 
tion"  to  obligations  of  the  character  of  bonds.  It  is  therein 
provided,  as  above  seen,  that  the  Board  of  Loan  Commis- 
sioners are  authorized  to  pay  only  such  debts  and  liabili- 
ties of  thfi  counties  thereof  as  are  evidenced  by  "the  bonds 
and  obligations  of  the  said  counties  thereof  and  past  due 
and  matured  and  unpaid  interest  coupons  thereof  and  by 
the  unpaid  valid  subsisting  judgments  recovered  for  past 
due  coupons  on  the  said  bonds  and  obligations.^'  Herein  it 
is  clearly  manifested  that  only  such  obligations  as  are  of 
the  nature  of  bonds  bearing  coupons  are  to  be  paid  by  the 
state.    Section  6  of  the  Act  is  to  the  same  effect. 

We  must,  therefore,  conclude  that  the  debt  or  obli- 

1    gation  of  the  County  of  Socorro  to  the  plaintiff  is  not 

of  such  character  as  was  contemplated  to  be  paid  by 

the  state  under  the  provisions  of  Chapter  16,  Laws  of 

1912. 

In  this  connection  it  is  to  be  observed  that  a  distinction 
is  maintained  throughout  this  legislation  between  the  ob- 
ligations of  the  territory  and  those  of  the  several  coun- 
ties. The  Enabling  Act  provides  that  the  "debts  and 
liabilities''  of  the  Territory  shall  be  assumed  and  paid  by 
the  state,  and  provides  that  the  "debts"  of  the  several 
counties,  only,  shall  be  assumed  and  paid.  It  would  ap- 
pear, therefore,  that  some  distinction  between  the  obliga- 
tions of  the  territory  and  those  of  the  counties  was  in- 
tended by  congress.  The  provision  in  our  Enabling  Act 
in  regard  to  the  "debts  and  liabilities"  of  the  territory  is 
common  to  those  of  the  states  of  North  Dakota,  South 
Dakota,  Montana,  Washington,  Utah  (7  Fed.  Stat.  Ann. 
121),  and  Oklahoma  (Supp.  Fed.  Stat.  Ann.  636).  But 
the  provision  in  regard  to  the  assumption  and  payment 
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of  the  debts  of  the  counties  was,  so  far  as  we  are  advised, 
enacted  for  New  Mexico  and  Arizona  alone.  1  Fed.  Stat. 
Ann.   (Snpp.  1912)  358,  369. 

The  Enabling  Act,  commonly  known  as  the  Hamilton 
Bill,  originated  in  the  House  of  Bepresentatives,  and  was 
House  Joint  Resolution  Xo.  18166.  This  bill  granted 
three  million  acres  of  land  to  Arizona  and  New  Mexico, 
each,  for  the  payment  of  all  the  territorial,  county  and 
municipal  indebtedness  of  said  territory.  When  the  bill 
was  brought  into  the  Senate,  it  was  amended  in  several 
parts  and,  as  amended,  was  passed  by  the  Senate,  in  which 
amendment  the  House  concurred.  The  amendment  with 
which  we  are  concerned  was  the  striking  out  of  the  three 
million  acre  grant  to  each  territory,  and  the  insertion 
of  one  million  acres  to  each  territory  for  the  payment  of 
railroad  aid  bonds  of  Yavapai  and  Maricopa  Counties  in 
Arizona,  and  of  Grant  and  Santa  Fe  counties  in  New  Mex- 
ico. Senator  Beveridge,  after  tracing  the  history  of  these 
bonds,  and  showing  that  they  were  void,  but  were  after- 
wards validated  by  Congress,  in  explaining  the  amendment 
to  the  Senate,  said: 

"So,  while  the  House  bill  appropriated  3,000,000  acres 
of  land  in  each  of  the  Territories  to  pay  all  indebtedness, 
the  Senate  bill  appropriates  1,000,000  acres  of  land  in 
each  of  the  Territories  for  the  payment  of  the  particular 
bonds  upon  which  Congress  by  its  act  has  set  its  seal  of 
approval. 

**The  people  would  not  have  had  to  pay  them  but  for 
the  act  of  Congress.  As  a  matter  of  fact,  in  the  case  of 
the  Arizona  bonds  the  people  never  got  any  benefit  what- 
ever from  the  bonds  that  were  issued,  absolutely  none. 
The  road  was  never  built.  But  because  Congress  has  mor- 
ally pledged  the  United  States  the  Senate  bill  appropri- 
atefi  land  to  redeem  that  pledge. 

''But  as  to  all  the  other  millions  of  indebtedness,  we  see 
no  reason  why  the  Nation  should  pay  it.  Many  of  these 
other  bonds  were  unwisely  issued,  to  say  the  least.  Many 
wen*  wi«elv  issued,  too;  but  even  in  the  latter  case  there 
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has  been  a  curious  indisposition,  which  has  not  been  ex- 
plained, to  pay  some  of  them. 

^Tor  example,  there  are  the  court  house  bonds  of  Santa 
Pe  county,  issued  forty  years  ago.  There  is  not  any  ques- 
tion at  all  but  that  the  money,  $40,000,  for  those  bonds 
was  received  by  the  authorities.  The  court  house  was  built 
with  that  money,  and  that  court  house  is  being  used  now. 
Everybody  admits  their  legalit}';  it  has  never  been  ques- 
tioned. 

"Yet,  Mr.  President,  the  authorities  have  refused  to  pay 
even  the  interest  upon  them.  And  when  Judge  Laughlin 
of  Santa  Pe,  New  Mexico,  appeared  before  our  committee 
he  said — I  can  not  turn  to  his  statement  now,  but  I  guess 
■everybody  will  remember  it  who  heard  it — that  ^there  is 
no  excuse  for  it;  they  simply  refused  to  pay  them.' 

"As  I  said,  the  total  county  and  territorial  indebtedness 
amounts  to  over  $7,000,000  all  told ;  something  more  than 
that.  The  bonds  which  the  Senate  Committee  bill  ap- 
propriates lands  to  pay  for,  amounts,  I  think,  all  told  to 
about  one  million  and  one-half  dollars.  We  think  that 
those  people  should  go  ahead  and  pay  their  just  debts. 
We  see  no  reason  for  the  Nation  paying  those  debts;  but 
we  do  provide  for  the  Nation  paying  that  part  of  those 
debts  which  Congress  has  morally  assumed.  That  is  the 
difference  between  the  two  bills  in  that  respect." — Con- 
gressional Record,  Vol.  45,  pages  8226-8227,  61st  Con- 
gress, 2nd  Session. 

No  discussion  of  the  reasons  for  requiring  the  state  to 
assume  and  pay  the  debts  of  the  counties  has  been  found 
in  the  Congressional  Record,  other  than  the  above. 

The  Hamilton  Bill,  as  before  mentioned,  granted  three 
million  acres  of  land  to  each  territory  to  pay  the  terri- 
torial and  county  debt.  This  bill  had  no  requirement  of 
the  assumption  of  county  debts,  but  granted  three  million 
acres  "for  the  payment  of  thiB  valid  and  subsisting  debts 
of  said  Territorv  and  the  debts  of  the  counties  thereof 
which  are  valid  and  subsisting  at  the  date  of  the  approval 
of  this  Act  and  which  said  Territory'  mav  have  assumed  or 
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shall  assume/' — Congressional  Record,  Vol.   45,   Part   1, 
Page  702,  61st  Congress,  Second  Session. 

It  thus  appears  that  the  Senate  and,  necessarily,  the 
House  by  its  concurrence,  understood  the  words  "debts  of 
the  several  counties''  to  refer  to  bonded  debts  and  not  to 
current  obligations. 

Section  3  of  Article  XXI  ,and  Section  1  of  Article  IX, 
of  the  Constitution,  followed  exactly  the  language  of  the 
Enabling  Act  and  maintained  the  same  distinction  be- 
tween the  obligations  of  the  territory  and  those  of  the 
counties. 

As  before  seen,  the  legislature,  in  Chapter  16,  Laws  of 
1912,  evinces  no  disposition  to  depart  from  the  Enabling 
Act  or  the  Constitution  by  enlarging  the  class  of  obliga- 
tions of  counties  which  were  to  be  assumed  by  the  state,* 
but  on  the  other  hand  rather  limited  and  defined  the 
class  of  such  obligations  to  bonds  and  coupons  and  judg- 
ments for  past  due  interest  coupons.  In  this  we  do  not 
deem  the  legislature  to  have  violated  either  the  letter  or 
the  spirit  of  .the  iCnabling  Act  and  Constitution. 

In  the  first  place,  aside  from  the  supposed  reasons  as- 
serted in  the  Senate  by  Senator  Beveridge,  there  can  be 
no  reason  for  compelling  the  assumption  by  the  state  of 
the  obligations  of  the  counties.  It  had  never  before  been 
required  of  other  states  upon  admission,  so  far  as  we  are 
advised.  The  creditors  of  the  respective  counties  still  re- 
tain the  same  rights,  remedies  and  securities  against  the 
counties  after  statehood  as  before. 

There  is  no  reason,  therefore,  to  expand  the  term  "debt" 
beyond  its  original  legal  meaning.  Blackstone  defines  a 
debt  as  follows: 

"The  legal  acceptation  of  debt  is  a  sum  of  money  due 
by  certain  and  express  agreement;  as,  by  a  bond  for  a  de- 
terminate sum;  a  bill  or  note;  a  special  bargain;  or  a 
rent  reserved  on  a  lease;  where  the  quantity  is  fixed  and 
specific,  and  does  not  depend  upon  any  subsequent  valua- 
tion to  settle  it."   Blackstone's  Commentaries,  154. 

He  says  further,  on  page  158,  as  to  implied  agreements: 

^'Whatever  therefore  the  laws  order  any  one  to  pay  that 
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becomes  instantly  a  debt,  which  he  hath  beforehand  con- 
tracted to  discharge." 

See  Cyc.  393 ;  2  Words  &  Phrases,  1864,  where  the  cases 
are  collected^  and  many  of  which  rely  upon  BlackBtone'& 
definition  of  the  word  debt. 

In  the  case  at  bar,  the  statute  provides  for  the  payment 
by  the  several  counties  of  bounties  on  wild  animals,  out 
of  a  certain  fund  to  be  raised  by  the  levy  of  a  tax  of  not 
to  exceed  one  mill  on  the  dollar,  on  all  taxable  property 
in  the  county.  Chapter  104,  Laws  1909.  The  legislation 
clearly  imposes  upon  the  counties  the  statutory  duty  to 
levy  a  tax  and  to  pay  wild  animal  bounties  out  of  the 
same. 

It  may  be  that  this  obligation  is  a  debt  within  Black- 
stone's  definition.  But  the  trouble  with  relator^s  case  is, 
as  we  have  seen  heretofore,  that  the  word  ^^debt''  as  used 
in  Chapter  16,  Laws  of  1912,  is  controlled  and  limited 
in  its  meaning  by  the  very  terms  of  that  Act,  and  refers 
to  bonded  debts,  or  debts  of  that  nature. 

Another  consideration,  not  menti(med  in  the  briefs,  is 
the  fact  that  there  is  no  unqualified  obligation  on  the 
part  of  counties  to  pay  wild  animal  bounties.  They  are 
required  to  levy  a  tax  of  not  to  exceed  one  mill  on  the 
taxable  property  of  the  county,  but  they  are  prohibited 
from  paying  the  bounty  unless  the  funds  are  available 
in  the  Wild  Animal  Bounty  Pimd.  See  Chap.  104,  Laws 
1909. 

It  thus  appears  that  there  is  not  only  no  contractual 
obligation,  but  no  statutory  obligation,  on  the  part  of 
counties  to  pay  wild  animal  bounties,  unless  the  fund  shall 
have  been  raised  by  taxation,  wherewith  to  pay  the  same. 
The  amount  of  the  levy,  up  to  one  mill,  rests  in*  the  discre- 
tion of  the  Board  of  County  Commissioners.  This  con- 
sideration alone  would  seem  to  be  sufficient  to  defeat  re- 
lator. He  can  maintain  no  action  against  the  county  upon 
his  claim,  and  must  wait  for  the  collection  of  the  money 
by  taxation.  He  may  have  the  right  to  compel  the  levy 
of  a  tax,  but  the  county  owes  him  no  debt  until  it  has  the 
money  to  pay  it. 
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We  have  carefully  examined  the  briefs  of  counsel  for 
relator.  It  consists  of  the  attempted  application  of  well 
known  rules  of  statutory  construction.  Most  of  these  rules 
have  no  application,  we  think,  to  this  case.  The  argu- 
ment is  made  that  there  is  no  subject  matter  to  which 
the  word  "obligations"  can  be  applied,  as  used  in  Sec.  8 
of  Chap.  16,  Laws  of  1912,  unless  its  meaning  be  expanded 
so  as  to  include  liabilities  other  than  bonds  or  debts  of  like 
oharact^r ;  that  there  are  no  other  obligations  of  counties  of 
like  nature  to  bonds.  This  is  a  mistaken  view.  A  single 
instance  may  be  cited.  Chapter  4,  Section  1,  Laws  of  1874, 
compiled  as  Section  186,  C.  L.  1884,  authorizes  the  issu- 
ance of  interest-bearing  warrants  for  the  erection  of  court 
houses  and  jails.  These  would  be  obligations  of  the  coun- 
ties of  the  nature  of  bonds.  Whether  there  are  any  such 
warrants  still  outstanding,  we  are  not  advised,  but  that 
some  were  issued  is  a  matter  of  the  common  history  of  the 
Territory.  There  may  be  other  obligations  of  the  counties 
of  this  nature  still  outstanding,  and,  if  so,  they  are  what 
the  legislature  intended  by  the  use  of  the  word  "obliga- 
tions." 

It  follows  from  what  has  been  said  that  the  claim 
2  of  relator  is  not  of  the  character  contemplated  by  the 
Act  of  1912,  and  the  judgment  of  the  District  Court 
will  be  reversed,  and  the  cause  remanded  with  instructions 
to  discharge  the  writ  of  mandamus,  and  dismiss  the  case, 
and,  it  is  so  ordered. 

(No.  1625,  July  29,  1914) 

STATE  ex.  rel.  ISAAC  B.  BEACH,  Appellee,  vs.  BOARD 
OF  LOAN  COMMISSIONERS  OF  THE  STATE  OF 
NEW  MEXICO,  Appellant. 

Appeal  from  District  Court,  Socorro  County. 

ON  MOTION  FOR  REHEARING. 

PARKER,  J. — Counsel  for  relator  calls  the  court's  at- 
tention to  the  fact  that  the  claims  for  wild  animal  bountv 
preferred  by  relator  against  the  County  of  Socorro  and  al- 
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lowed  by  the  Board  of  County  Commissioners  of  that  coun- 
ty, were  filed  under  the  provisions  of  Chapter  77,  Laws  of 
1905,  instead  of  Chapter  104,  Laws  of  1909,  as  was  as- 
sumed in  the  opinion  in  this  case.  The  fact  is  wholly  imma- 
terial, and  has  no  effect  whatever  upon  the  result  reached 
by  the  court.  Chapter  77,  Laws  1905,  provided  for  the  levy 
of  an  eight-mill  tax  for  the  years  1905  a^d  1906,  and  of  not 
to  exceed  four  mills  per  anjium  thereafter,  and  contained 
the  same  proviso  that  the  Act  of  1909  contained,  viz: 
that  no  application  for  wild  animal  bounty  should  be  ap- 
proved or  paid  unless  there  were  funds  in  the  wild  animal 
bounty  fund  with  which  to  pay  the  same. 

The  motion  for  rehearing  is,  otherwise  than  ais  stated 
above,  devoted  entirely  to  questions  which  Were  thoroughly 
considered  in  the  opinion  already  handed  down. 

There  is  therefore,  no  merit  in  the  motion  and  it  will 
be  denied,  and  it  is  so  ordered. 


(No.  1673,  July  29,  1914) 

Ex-parte  HENRY  C.  MYLIUS,  Petitioner,  on  behalf  of 
CORA  MYLIUS  and  VERA  INEZ  MYLIUS,  Minors, 
Appellant,  vs.   MRS.   HATTIE   CARGILL,   Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  A  Judgment  of  a  court  of  a  Sister  State  awarding  the 
custody  of  minor  children  in  a  divorce  proceeding  is  not 
res  judicata  in  a  proceeding  before  a  court  of  this  State  ex- 
cept as  to  facts  and  conditions  before  the  court  upon  the 
rendition  of  the  foreign  decree.  As  to  facts  and  conditions 
arising  subsequent  to  the  foreign  decree,  it  has  no  controlling 
force,  and  our  courts  are  not  bound  thereby  in  awarding 
such  custody. 

P.  282 

2.  Findings  and  evidence  briefly  examined  and  held  suf- 
ficient to  warrant  the  action  taken  in  awarding  the  custody 
of  two  infant  daughters  to  the  mother. 

P.  284 
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Appeal  from  District  Court,  Chavez  County;  Granville 

A.  Bichardson,  Presiding  Judge.    Affirmed. 

0.  0.  AsKRBN  AND  J.  C.  GILBERT,  for  Appellant. 

Law  Refers  to  Minors  Over  14  Years  of  Age.  C.  L. 
1897,  Sec.  1461 ;  1st  New  Mexico,  p.  255. 

No  Violation  of  Decree.    69  X.  M.  798. 

Custody  of  Children  and  Wards.  2  Bish  on  Marriage 
&  Divorce,  2nd  Ed.,  1189 ;  96  Ind.  6 ;  27  111.  App.  375 ; 
56  la.  288;  37  Minn.  360;  75  la.  218;  56  la.  608;  88 
Ind.  494;  25  Wend.  64;  33  Ga.  195;  299  Fed.  Cas.  No. 
1318  37  Pac.  Bep.  660;  20  L.  B.  A.  171;  75  la.  125;  39 
Wis.  167;  33  Wis.  534;  29  Neb.  457;  57  Neb.  158. 

Ward  Has  No  Bight  to  Choose  Guardian.  Vol.  2,  Nel- 
son on  Divorce  and  Separation,  Sec.  975;  Church  on  Ha- 
l)ea8  Corpus,  Sec.  447;  C.  L.  1897,  Sec.  1461;  1st  New 
Mexico,  p.  255. 

Minors  Brought  From  Jurisdiction  of  Court.  Vol.  1, 
Whart.  on  Conflict  of  Laws,  Sec.  239-F;  Church  on  Ha- 
beas Corpus,  Sec.  451;  15  la.  Bep.  238. 

W.  C.  Bbid  and  J.  M.  Hervey,  George  S.  Dowker 
AND  A.  G.  Pierrot,  for  Appellee. 

Decree  of  Divorce  Conclusive.  157  S.  W.  254;  40  Hun 
611;  73  S.  E.  126;  55  L.  B.  A.  930;  96  Tex.  417. 

Coudrts  Should  Have  for  Tlieir  Main  Guide,  General 
Welfare  of  Children.  3  N.  E.  289 ;  6  S.  W.  878 ;  3  N.  E. 
880:  33  Wis.  534;  45  N.  W.  466;  82  Pac.  177;  110  Am. 
St.  Bep.  800;  14  Cal.  513;  26  Mo.  91;  55  L.  B.  A.  930; 
40  L.  B.  A.  623 ;  97  Am.  St.  Bep.  399 ;  16  L.  B.  A.  681 ; 
45  N.  J.  Eq.  283 ;  14  Cal.  513 ;  72  N.  Y.  Supp.  456 ;  77 
N.  Y.  Supp.  912 ;  55  L.  B.  A.  930 ;  26  Kan.  653 ;  20  L. 

B.  A.  199;  42  Mich.  509;  5  L.  B.  A.  781;  Church  Habeas 
Corpus,  Par.  442;  Schouler,  Domestic  Belations,  Par.  248; 
Hurd  Habeas  Corpus,  Par.  461 ;  75  la.  105 ;  73  Am.  St. 
Bep.  500;  20  L.  B.  A..  176;  30  Ga.  195;  10  N.  M.  98. 

Court  May  Consult  Wishes  of  Children.   14  Cyc.  808 ;  2 


280  SUPREME  COURT  OF  NEW  MEXICO 

Ex  Parte  Mylius  v.  Cargill^  19  N.  M.  278 

So.  768 ;  21  N.  E.  600 ;  65  X.  W.  555 ;  32  N.  J.  Eq.  738 ; 
77  N.  Y.  Supp.  912;  82  Pac.  177;  29  Cyc.  1596. 

Bight  of  Determining  Status  of  Persons.  7  L.  R.  A. 
306;  4  Allen  321. 

Guardian,  Custody  of  Child  Against  its  Best  Interests. 
142  Ind.  113;  160  Pa.  399;  13  Wyo.  79;  42  Mich.  528; 
71  Mich.  180;  7  Allen  321,  8uyra\  105  N.  Y.  628;  86  111. 
App.  20;  4  Minn.  412. 

Court  should  not  modify  or  reverse  an  award  of  custody 
of  children  made  hy  lower  court  unless  evidence  shows 
that  there  has  been  abuse  of  discretion.  90  Ind.  107;  26 
N.  E.  768;  33  Wis.  534;  11  X.  E.  143;  14  Cyc.  808;  Dec. 
Digest,  Vol.  7,  Par.  312;  5  N.  M.  148;  6  X.  M.  239; 
14  N.  M.  271;  10  X.  M.  38;  138  Pac.  207. 

OPINION. 

PARKER,  J. — This  is  a  habeas  corpus  proceeding  to 
obtain  the  custody  of  two  minor  children.  Petitioner,  the 
father,  is  a  resident  of  San  Antonio,  Texas.  The  respond- 
ent, the  mother,  was  domiciled  at  Toyah,  Texas,  and  re- 
moved to  Roswell,  Xew  Mexico,  bringing  with  her  the 
two  minors.  Petitioner  and  respondent  were  divorced  in 
Texas,  and  respondent  remarried  in  1911.  Shortly  there- 
after respondent  and  her  husband  applied  to  the  Texas 
court  for  a  modification  of  a  former  decree  awarding  the 
custody  of  the  minors.  Petitioner  appeared  and  a  consent 
decree  was  entered  by  the  Court,  fixing  the  rights  of  the 
parties  as  to  the  custody  of  the  children,  and  providing, 
also,  that  the  children  should  not  be  removed  from  the 
State  of  Texas  without  the  consent  of  the  court.  On  June 
12th,  1913,  the  children  were  delivered  to  the  respondent 
as  a  result  of  her  application  to  the  Texas  court  for  an 
order  on  the  petitioner  to  deliver  them  to  her.  About  ten 
days  prior  to  September  1st,  1913,  the  day  upon  which 
the  children  were  to  Idc  returned  to  the  petitioner,  the  re- 
spondent removed  with  them  to  Roswell,  Xew  Mexico, 
without  the  consent  of  the  Texas  Court,  and  was  keeping 
them  there  when  this  proceeding  was  instituted.  A  hear- 
ing was  had  and  the  court  made  the  following  findings: 
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*'l.  That  after  the  decree  of  the  District  Court  of  the 
Fifty-seventh  Judicial  District  Bexar  County,  Texas, 
in  the  case  of  Hattie  Mylius  vs.  H.  C.  Mylius,  No.  29239, 
the  said  decree  was  violated  by  each  the  petitioner  and 
respondent. 

First,  by  said  petitioner,  Henry  C.  Mylius,  not  keeping 
said  children  in  his  personal  custody  but  in  the  custody 
of  an  aunt,  about  one  hundred  and  twenty  miles  distant 
from  San  Antonio. 

Second,  by  petitioner  interfering  with  said  children  in 
writing  to  their  mother,  the  respondent  herein; 

Third,  by  failure  of  petitioner  to  deliver  said  children 
to  respondent  when  the  time  came,  under  the  said  decree, 
for  respondent  to  have  the  custody  of  said  children,  neces- 
sitating court  proceedings  upon  behalf  of  respondent  to 
obtain  said  children; 

Fourth,  that  the  respondent  has  violated  said  decree  by 
bringing  said  children  out  of  the  State  of  Texas  into  the 
State  of  New  Mexico,  but  the  court  further  finds  that  re- 
spondent did  this  upon  the  entreaties  of  said  children  not 
to  be  taken  back  to  the  petitioner; 

2.  The  Court  further  finds  that,  since  said  decree  was 
entered,  new  conditions  have  arisen  that  make  it  to  the 
interest  of  said  children  to  be  in  the  custodv  of  the  re- 
spondent,  their  mother,  to-wit: 

First,  that  since  said  time,  the  petitioner  has  threat- 
ened said  children  and  threatened  the  respondent,  their 
mother,  to  said  children,  bodily  injury  if  said  children 
should  insist  upon  staying  with  their  mother; 

Second,  that  petitioner  has  frequently  attempted  to 
prejudice  said  minor  children  against  their  said  mother 
by  speaking  of  her  in  derogatory  terms; 

3.  That  the  court  interrogated  said  minor  children 
and  found  that  thej^  were  intelligent  girls,  fully  capable 
of  judging  as  to  whether  they  were  being  treated  properly 
or  not  and  that  said  children  expressed  a  great  desire  to 
remain  with  their  mother  and  to  not  be  returned  to  their 
father ; 

4.  The  Court  further  finds  that  the  age  and  sex  of  said 
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children,  make  it,  in  the  judgment  of  the  Court,  to  the 
interest  of  said  children  that  they  remain  with  their 
mother,  whom  the  Court  finds  to  be  of  good  character 
and  capable  and  desirous  of  taking  the  proper  care  of  said 
children ; 

5.  The  Court  further  finds  that  the  step-father  of  said 
minor  children  is  desirous  of  having  them  remain  in  his 
family  and  that  he  is  a  man  of  such  character  that  he 
can,  and  in  the  mind  of  the  Court  will,  give  said  minors 
proper  support  and  care." 

The  Court  awarded  the  custodv  of  the  children  to  tlie 
respondent. 

It  clearly  appears  from  the  foregoing  that  the  district 
court  founded  its  judgment  upon  the  proposition  that  the 
conditions  surrounding  the  parties  had  so  changed  since 
the  rendition  of  the  Texas  decree,  that  that  decree 
1  was  not  controlling  under  the  full  faith  and  credit 
cLause  of  the  Federal  Constitution.  In  this  the  court 
was  clearly  correct. 

The  general  doctrine  on  this  subject  is  stated  by  Mr. 
Bishop  as  follows. 

"Under  our  national  constitution,  this  order  is  plainly 
a  record  to  which,  if  the  court  has  jurisdiction,  the  same 
faith  and  effect  permitted  it  in  the  state  of  its  rendition 
must  be  given  in  every  other  state.  And  the  true  rule 
in  the  state  of  its  rendition  is  that  it  is  res  judicata  con- 
cluding the  question.  But  it  does  not  conclude  the  ques- 
tion for  all  time,  since  new  facts  may  create  new  issues. 
Xor,  since  the  relation  of  parent  and  child  is  a  status,, 
rightfully,  like  marriage,  regulated  by  any  state  in  wliich 
the  parties  are  domiciled,  does  the  order  in  one  state  o])- 
erate  as  an  estoppel  of  all  future  inquiry  in  the  courts 
of  another  state  wherein  the  child  has  acquired  a  domi- 
cile."  2  Bishop  on  Marriage  and  Divorce,  2nd  Ed.  1189. 

The  author  cites  the  following  cases: 

Dubois  vs.  Johnson,  96  Ind.  6;  Umlauf  vs.  Umlauf. 
27  111.  App.  375;  Jennings  vs.  Jennings,  56  Iowa  288,  9 
X.  W.  222;  State  vs.  Bechdel,  37  Minn.  360;  5  Am.  St. 
Rep.  854,  34  X.  W.  334;  White  vs.  White,  75  Iowa  218.. 


JANUARY  TERM.  A.  D.  1914  283 

fix  Parte  Mylius  v.  CargilU  19  N.  M.  278 

39  X.  W.  277;  Sherwood  vs.  Sherwood,  56  Iowa  608,  10 
X.  W.  98 ;  Teter  vs.  Teter,  88  Ind.  494 ;  Mercein  vs.  Peo- 
ple, 25  Wend.  64,  35  Am.  Dee.  653;  Taylor  vs.  Jeter,  33 
Ga.  195,  81  Am.  Dee.  302;  Bennett  vs.  Bennett,  Deady, 
299  Fed.  Cas.  No.  1318. 

lu  Wilson  vs.  Elliott,  96  Tex.  472,  73  S.  W.  946,  97 
A.  S.  B.  928,  the  identical  question  which  is  involved  in 
this  case  was  considered.  In  that  case  the  custody  of  the 
child  had  been  awarded  to  the  father  and  the  mother  had 
removed  with  the  child  to  El  Paso,  Texas.  The  Supreme 
Court  of  Texas  in  that  case  said : 

'^It  follows  that,  in  our  opinion,  the  status  of  the  father 
as  a  proper  person  to  have  the  custody  of  the  child  at  the 
time  the  decree  of  the  territorial  court  of  New  Mexico  was 
rendered  was  fixed  by  that  decree,  and  that  the  judgment 
that  he  was  entitled  to  such  custody  is  res  ad  judicata; 
but  that  the  order  is  not  a  bar  to  a  subsequent  proceeding 
to  modify  it  upon  the  proof  that  the  situation  and  char- 
acter of  the  respective  parties  has  so  changed  as  to  render 
it  to  the  interest  of  the  infant  that  it  be  committed  to 
the  care  of  the  mother."    See  also, 

Ex-parte  Boyd,  157  S.  W.  254;  People  ex  rel.  Allen 
vs.  Allen,  40  Hun  611;  Ex-Parte  Alderman,   73   S.   E 
126;  Seeley  vs.  Seeley,  30  App.   Cas.    (D.  C.)    191;   12 
A.  &  E.  Ann.  Cases,  1058. 

The  soundness  of  this  doctrine  is  apparent.  The  rela- 
tion of  parent  and  child  is  a  status  and  may  be  changed 
with  changing  circumstances.  The  welfare  of  the  child 
is  always  the  paramount  consideration  for  the  court  in 
awarding  the  custody  of  children  to  one  parent  or  the 
other  in  cases  of  divorce  or  separation.  The  welfare  of 
the  child  mav  be  best  subserved  at  one  time  bv  awardinji: 
its  custody  to  one  parent,  and  at  another  time  just  the 
opposite  course  should  be  taken.  These  judgments  are, 
necessarily,  provisional  and  temporary  in  character  and 
are,  ordinarily,  not  res  judicata,  cither  in  the  same  court 
or  that  of  a  foreign  jurisdiction,  except  as  to  facts  before 
the  court  at  the  time  of  the  judgment. 

The  petitioner   urgi^s   that,   even   admitting   the   prop- 
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osition  above  stated,  no  sufficient  showing  of  changed  con- 
ditions was  made  which  would  authorize  the  court  to 
•change  the  custody  of  the  children  to  the  mother.  We 
^o  not  so  understand  the  record.  It  is  first  claimed  that 
the  proofs  do  not  support  the  findings  of  the  court.  With- 
out discussing  the  evidence  in  detail  we  ma)^  say  that  we 
regard  the  proofs  as  amply  to  sustain  the  findings. 

It  is  next  urged  that  the  findings,  even  if  supported  by 
ihe  proofs,  do  not  authorize  the  action  taken. 

These  minors  are  females  aged  fourteen  and  eleven, 
respectively.  They  were  kept  by  the  father  in  Texas  with 
Tiis  sister,  about  one  hundred  twenty  miles  from  where 
he  lived.  He  could  have  given  them,  necessarily,  little 
or  none  of  his  personal  society  or  supervision.  They  ex- 
pressed an  earnest  desire  to  be  with  their  mother,  and 
not  to  be  returned  to  their  father.  He  objected  to  any 
•correspondence  between  them  and  the  mother,  and  threAt- 
•ened  personal  violence  to  them  and  the  mother  if  they 
persisted  in  going  to  her  and  sought  to  prejudice  their 
minds  against  her.  These  things  the  father  had  no  right 
to  do,  because  they  tended  to  injure  the  eliildren.  And  a 
•child  cannot  be  benefited,  must  be  injured,  if  he  becomes 
-estranged  from  his  good  mother.  The  force  being  ap- 
plied in  that  direction  should  be  removed.  The 
conduct  of  the  father,  as  shown  by  the  record, 
indicates  a  deep  feeling  of  hatred  and  resent- 
ment towards  the  mother  of  his  children.  Even  if 
justified  on  his  part,  he  should  not  be  permitted  to  com- 
municate it  to  the  children,  when  the  mother,  as  shown 
by  this  record,  is  a  good  woman  and  capable  of  doing  so 
much  for  her  two  young  daughters. 

Without  further  commenting  on  the  evidence  it  will 
be  sufficient  to  say  that  the  trial  judge  saw  and  heard 
the  parties  and  talked  freely  with  the  little  girls,  and 
necessarily,  is  in  much  better  position  than  we  are  to  de- 
termine what  is  best  for  the  immediate  future  of  these 
2  minors.  Only  the  grossest  error  could  move  this  court 
to  overturn  the  careful  judgment  of  a  district  judge 
in  such  cases. 
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It  is  to  be  further  remarked  that  the  decree  entered 
in  the  case  fully  protects  the  rights  of  the  father  by  pro- 
viding that  he  may  visit  the  children  without  restriction 
at  all  proper  times,  and  may  write  to  them  and  that  said 
children  shall  without  restriction  be  permitted  at  all  times 
to  write  to  the  father.  That  he  may  further  keep  in  touch 
with  them;  it  is  also  provided  that  he  may  contribute  to- 
their  support  and  educatio^. 

For  the  reasons  stated,  the  judgment  of  the  lower  court 
will  be  affirmed,  and,  it  is  so  ordered. 


(No.  1711.  July  31,  1914) 

J.  W.  PALMER,  for  himself  and  other  taxpayers  of  Al- 
buquerque, Appellant,  vs.  THE  CITY  OP  ALBTI- 
QXTERQUE,  THE  AMERICAN  TRUST  &  SAVINGS 
BANK,  et  al..  Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Municipal  corporationB  possess  the  incidental  or  im- 
pUed  right  to  alienate  or  dispose  of  the  property,  real  or- 
personal,  of  the  corporation  of  a  private  nature,  unless  re- 
strained by  charter  or  statute;  they  cannot,  of  course,  dis- 
pose of  property  of  a  public  nature,  in  violation  of  the  trusts 
upon  which  it  is  held. 

P.  296 

2.  Property  which  has  ceased  to  be  used,  or  is  not  used, 
by  the  public,  may  be  sold  or  leased  as  the  public  welfare 
may  demand. 

P.  295 

3.  Municipal  property  is  not  impressed  with  a  public 
trust  until  it  has  been  given  over,  appropriated  or  devoted 
to  a  public  use. 

P.  295- 

4.  A  deed  of  conveyance  of  land,  absolute  and  uncondi- 
tional on  its  face,  but  intended  and  understood  by  the  par- 
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ties  to  be  merely  a  security  for  the  payment  of  a  debt  or 
the  performance  of  some  other  condition,  will  be  regarded 
and  treated  in  equity  as  a  mortgage,  giving  to  the  parties 
the  relative  rights  and  remedies  of  mortgagor  and  mortgagee 
and  nothing  more. 

P.   298 

5.  Where  land  is  conveyed  by  warranty  deed,  and  as  a 
part  of  the  same  transaction  the  grantee  leases  the  prem- 
ises ^o  the  grantor,  with  the  privilege  of  redeeming  or  of 
purchasing  the  same  during  the  term  for  an  amount  equal 
to  a  sum  loaned  by  the  grantee  to  the  grantor,  the  transac- 
tion is  regarded  as  a  mortgage  especially  when  it  appears 
that  the  rent  was  to  be  applied  in  reduction  of  the  debt  or 
to  keep  down  interest. 

P.   298 

6.  The  borrowing  of  money  on  the  security  of  property 
already  belonging  to  the  municipality,  without  giving  the 
lender  any  recourse  against  the  body  corporate  or  its  prop- 
erty other  than  the  particular  property  pledged  to  secure 

« 

the  money  advanced,  if  the  constitutional  limitation  of  mu- 
nicipal indebtedness  be  thereby  exceeded,  is  the  creation  of 
indebtedness  within  the '  prohibition  of  the  Constitution. 

P.  300 

Appeal  from  the  District  Court,  Bernallillo  Coxinty; 
Herbert  F.  Eaynolds,  Presiding  Judge.  Reversed  and 
Bemanded. 

George  S.  Klock,  for  Appellant. 

Does  not  contract  Exhibit  "A"  between  the  defendant 
city  and  defendant  bank  provide  for  sale  of  real  property 
of  defendant  city  for  payment  of  its  debts?  102  IT.  S. 
472;  McQuillin  Mun.  Corp.,  Vol.  3,  Sec.  1141;  16  Wall. 
U.  S.  452,  644. 

Indebtedness  Which  May  be  Incurred  by  Cities.  Sec. 
13,  Art.  9,  Const.  State  of  New  Mexico;  1  Bouvier's  L. 
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Diet.,  Title  Debt;  34  la.  208,  213;  Words  &  Phrases, 
YVol.  2,  p.  1864;  117  Ga.  263;  17  Idaho  251;  196  N.  Y. 
178;  91  Pa.  St.  Rep.  398;  36  la.  396;  49  N.  J.  L.  Rep., 
p.  558;  84  111.  626;  105  111.  138;  59  Mich.  312;  7  Ohio 
St.  523;  5  Oreg.  29;  6  Mont.  502;  58  Minn.  418;  35  W. 
VVa.  605 ;  200  111.  541 ;  68  Ga.  272 ;  46  Oreg.  77. 

Marron  &  WoiK),  for  Appellees. 

In  absence  of  statutory  restriction  municipal  corpora- 
tion has -same  power  to  dispose  of  real  property,  which  is 
unaccompanied  by  trust  or  easement  for  benefit  of  public, 
that  may  be  exercised  by  directors  of  private  corporations. 
Sees.  2400,  2402,  2403,  2462,  C.  L.  1897;  Dillon  Munc. 
Corp.,  4th  Ed.,  Sees.  563,  575 ;  1  V.  &  B.  226 ;  4  Kent's 
Commentaries  281;  12  Vt  15;  70  Wis.  492;  132  Ind. 
558 ;  51  Ind.  565 ;  1  Washburn  Real  Property,  3  Ed.,  64 ; 
5  Ohio  204;  43  Mo.  565;  56  111.  Ill;  67  Md.  489. 

Contract  in  question  does  not  create  any  indebtedness 
of  city,  within  scope  and  meaning  of  tlie  constitutional 
prohibition.  36  la.  396 ;  91  Pa.  St.  398 ;  .53  Pac.  365 ; 
78  Pac.  175;  49  L.  R.  A.  795;  118  la.  161;  63  Minn. 
135;  107  Ind.  106;  42  la.  614;  99  Wis.  1;  63  Minn. 
125;  102  N.  Y.  313;  172  U.  S.  1;  17  X.  Y.  110;  102 
X.  Y.  313 ;  27  L.  R.  A.  769 ;  9  X.  M.  70. 

Proposed  contract  is  not  an  evasion  but  an  honest  effort 
to  comply  with  the  Constitution.  101  S.  W.  99;  176  111. 
404;  105  111.  138;  6  Wash.  315;  38  la.  414;  9  Col.  404; 
188  Mo.  148. 

STATEMENT  OP  FACTS. 

The  appellant  brought  this  action  in  the  District  Court 
of  Bernalillo  County,  seeking  to  enjoin  the  defendants 
from  carrying  out  a  certain  contract,  which  had  been  en- 
tered into  between  the  parties  defendant. 

Appellant  asserted  in  his  complaint  that  he  is  a  tax- 
payer of  the  City  of  Albuquerque,  a  municipal  corpora- 
tion :  that  the  defendant  city  had  acquired  a  tract  of  land 
and  had  been  annually  raising  by  taxation  a  certain  sum 
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each  year,  for  a  number  of  years,  for  the  purpose  of  erect- 
ing on  said  tract  of  land  a  city  hall,  and  had  raised  by 
taxation  a  fund  of  $29,000,  which  entire  sum  had  been 
expended  in  the  erection  of  a  city  hall,  which  at  the  time 
is  incomplete,  the  walls,  partitions  and  roof  having  been 
erected,  and  the  cit}'  finding  itself  without  sufficient  funds 
to  complete  the  building.  ^ 

Appellant  further  alleged  that  at  a  meeting  of  the  City 
Council  of  the  City  of  Albuquerque,  held  on  the  4th  day 
of  June,  1914,  the  American  Trust  &  Savings  Bank  pro- 
posed to  the  city  that  the  city  should  convey  to  said  bank 
the  tract  of  land  referred  to,  upon  which  the  city  hall 
building  was  in  the  course  of  construction,  whereupon  a 
resolution  was  passed  authorizing  and  directing  the  mayor 
of  said  city  to  enter  into  a  contract  with  the  defendant, 
the  American  Trust  &  Savings  Bank,  pursuant  to  which 
the  mayor  has  executed  and  delivered  on  behalf  of  the 
city  the  said  contract  referred  to  in  said  resolution  of  the 
city  council. 

Appellant  further  alleging  in  his  complaint  that  the 
defendant  members  of  the  council  intend  to  fulfill  said 
contract  and  execute  to  the  defendant  bank  a  warranty 
deed  of  the  premises  with  its  improvements  without  proper 
and  adequate  consideration  therefor  beling  received  by 
the  city  from  the  grantee;  that  the  value  of  the  lots  and 
improvements  thereon  is  $35,000  and  upwards;  that  said 
transfer,  if  made,  will  amount  to  a  gift  by  the  defendant 
city  to  the  defendant  bajik  of  the  said  property ;  that  the 
defendant  city  is,  without  power  or  authority  in  law  to 
convey  said  property  acquired  by  it  for  a  specific  purpose 
of  building  and  erecting  thereon  a  city  hall;  that  said 
defendant  city  is  without  right,  power  or  legal  authority 
to  make  a  gift  of  its  said  real  property,  notwithstanding 
the  lease  and  option  provided  for  in  said  contract  to  pos- 
sess and  later  re-purchase  said  property;  that  said  con- 
tract, if  carried  out,  will  amount  to  a  waste  of  property 
of  defendant  city. 

The  material  provisions  of  the  contract  between  the 
defendant  city  and  the  defendant  bank,  are  as  follows: 
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The  defendant  city  covenants  and  agrees  with  defendant 
bank  that  it  will,  on  July  Ist,  1914,  execute  and  deliver 
to  the  bank  a  good  and  sufficient  deed  with  covenants  of 
warranty  conveying  the  said  premises  and  improvements 
thereon  to  the  defendant  bank;  that  the  said  defendant 
bank  will  permit  the  defendant  city  through  its  council 
and  engineer  to  take  charge  of  the  completion  of  said 
building  in  accordance  with  the  plans  and  specifications 
theretofore  adopted  and  approved,  with  such  corrections 
and  modifications  thereof  as  the  defendant  city  shall  deem 
just  and  proper ;  that  the  defendant  bank  will  furnish  and 
supply  all  moneys  that  may  be  necessary  to  complete  the 
erection  of  said  building,  and  after  said  building  is  com- 
pleted and  erected,  the  furnishings  of    the    same.     The 
moneys  to  be  furnished  and  supplied  by  the  defendant 
bank  for  such  purposes  not  Jo  exceed  in  the  aggregate  the 
sum  of  $25,000;  that  the%iefendant  bank  will  advance 
and  pay  said  sums  from  time  to  time  upon  the  certificate 
of  the  city  engineer  of  the  defendant  city,  showing  that 
the  amounts  have  been  expended  or  necessarily  incurred 
foj  the  purposes  aforesaid;  that  the  defendant  city  shall 
have   an   irrevocable   right,   privilege   and   option   to   re- 
purchase from  the  defendant  bank  the  said  premises  at 
any  time  within  the  period  of  ten  years  from  the  date  of 
the  conveyance  thereof,  for  the  amount  and  purchase  price 
of  the  sum  actually  paid  and  expended  in  the  completion 
and  furnishing  of  said  building;  that  the  defendant  city 
may  make  and  advance  payments  on  account  of  said  option 
and   purchase   price,   at  the  end   of  each  period   of   six 
months  commencing  with  the  conveyance  of  said  prem- 
ises, and  at  such  periods  may  pay  the  whole  balance  of 
said  option  or  any  part  thereof  at  their  option  and  elec- 
tion ;  that  when  the  whole  amount  of  said  option  and  pur- 
chase price  is  paid  to  the  defendant  bank,  its  successors 
or  assigns,  then,  the  defendant  bank  agrees  to  re-convey 
to  the  defendant  city  or  its  assigns  the  said  premises  free 
from  any  defect  of  title,  lien  or  incumbrance  caused  or 
produced  or  suffered  by  said  defendant  bank;  that  the  de- 
fendant bank  will  forthwith,  upon  receiving  said  deed  of 
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conveyance,  execute  and  deliver  to  the  defendant  city  a 
lease  of  said  premises  for  the  period  of  ten  years  from 
said  date,  at  a  rental  and  compensation  to  be  paid  quar- 
terly, beginning  three  months  from  the  date  thereof,  the 
rent  and  compensation  to  be  determined  and  computed 
upon  the  amount  remaining  unpaid  upon  the  said  option 
to  purchase  as  it  existed  at  the  last  preceding  date  for  the 
payment  of  rent,  which  amount  shall  be  determined  and 
interest  at  the  rate  of  eight  per  cent  per  ajmum  computed 
thereon  for  the  said  three  months ;  that  the  said  defendant 
city  shall  siso  pay  to  the  said  defendant  bank  any  sums 
which  the  latter  may  have  been  required  to  pay  for  in- 
surance or  assessments  levied  upon  said  property  pur- 
suant to  law  or  which  shall  have  been  paid  during  the 
like  period;  which  sum  for  interest  and  expenditures,  as 
aforesaid,  shall  be  and  constitute  the  amount  of  rental 
payable  to  the  defendant  balk  for  the  said  quarterly 
period;  that  the  defendant  city  will  keep  the  premises 
insured  for  an  amount  equal  to  the  amount  remaining 
unpaid  upon  said  option  to  purchase  durijog  the  period, 
for  the  benefit  of  said  defendant  bank,  and  in  the  event 
of  the  failure  of  said  defendant  city  to  insure  said  prem- 
ises the  defendant  bank  may  cause  such  insurance  to  be 
secured  and  the  amount  it  may  pay  therefor  shall  be 
added  to  the  rental  for  the  quarter  during  which  the 
same  shall  be  paid;  that  should  the  defendant  city  at  any 
time  fail  to  make  when  due  and  payable,  the  payments 
of  rental,  then  the  rental  so  due  and  payable  at  the  end 
of  any  quarter  shall  bear  interest  at  the  rate  of  eight 
per  cent  per  annum  until  the  same  shall  be  paid;  that 
should  the  defendant  city  fail  to  make  such  payment  of' 
rental  and  remain  in  default  of  such  payments  for  a  full 
period  of  two  years  thereafter,  then,  and  at  the  expiration 
of  such  period  of  two  years,  the  right  of  the  said  defendant 
city  imder  the  lease  and  option  provided  for  shall  cease 
and  terminate :  that  the  defendant  1)ank  mav  associate 
with  itself  other  parties  in  the  performance  of  said  con- 
tract upon  condition  that  such  other  parties  shall  furnish 
and  supply  any  portion  of  the  moneys  provided  therein, 
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and  the  party  or  parties  so  supplying  and  furnishing  said 
moneys  shall  be  deemed  interested  in  the  property  con- 
veyed, and  in  said  contract  to  the  amount  and 'extent  so 
supplied  by  them  through  the  said  defendant  bank  ajid  to 
the  extent  of  the  moneys  so  supplied  by  such  other  par- 
ties the  defendant  bank  shall  hold  the  title  to  said  prem- 
ises in  the  capacity  of  trustees  for  said  other  parties. 

The  defendants  joined  in  their  answer  and  alleged: 
That  the  assessed  valuation  of  the  property  within  the 
defendant  city,  as  shown  by  the  last  assessment  for  state 
and  county  purposes,  was  less  than  $4,500,000,  and  that 
the  existing  indebtedness  of  the  defendant  city  at  the  time 
of  said  answer  is  in  excess  of  $300,000;  that  the  defend- 
ant city  had  used  all  the  funds  available  for  the  erection 
of  a  city  hall,  including  $29,000  theretofore  raised  for 
such  purpose;  that  said  city  hall  is^incomplete  and  unless 
money  be  had  for  the  completion  thereof  the  work  thereon 
must  cease  and  the  defendant  city  will  procure  no  benefit 
from  the  moneys  already  expended;  that  said  defendant 
city  has  made  diligent  efforts  to  borrow  money  for  the 
completion  of  said  building,  and  has  been  unable  to  se- 
cure a  loan  from  any  source  for  such  purpose,  owing  to 
the  limitation  of  such  indebtedness  contained  in  the  State 
Constitution,  and  that  the  debts  of  defendant  citv  at  the 
present  time  is  in  excess  of  such  constitutional  limitation; 
that  the  defendant  city  expends  annually,  approximately, 
the  sum  of  $2,000  to  rent  quarters  for  the  accommodation 
of  city  officials;  that  if  the  city  hall  is  allowed  to  remain 
in  its  present  incomplete  state  until  the  city  may  by  taxa- 
tion acquire  sufficient  means  to  complete  the  same,  there 
is  danger  that  the  premises  will  greatly  deprieciate  in 
value,  and  be  endangered  and  damaged  by  the  elements, 
and  nm  the  risk  of  total  destruction,  and  the  defendant 
city  will  be  deprived  of  the  use  thereof  and  the  saving 
of  rent  which  will  accrue  to  the  defendant  city  by  the 
completion  of  the  said  building;  that  the  rental  provided 
to  be  paid  in  the  contract  set  forth  in  the  complaint  to 
the  defendant  bank  for  the  use  of  said  premises,  will  be 
much  less  in  amount  than  the  rental  now  paid  by  the  de- 
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fendant  city  to  provide  premises  for  the  transaction  of 
its  business;  with  the  amount  raised  each  year  by  taxation 
for  city  hall  purposes  and  the  saving  in  rent  effected  un- 
der the  terms  of  said  contract  the  defendant  city  will 
be  able  to  repay  to  the  defendant  bank  the  money  pro- 
vided to  be  expended  by  it  in  the  completion  of  said  city 
hall^  in  much  less  time  than  the  ten  years'  lease  and 
option  provided  in  the  said  contract;  that  the  defendant 
city  after  diligent  effort  has  been  able  to  find  no  other 
way  or  means  than  to  pursue  the  plan  set  forth  in  said 
contract,  whereby  it  can  complete  the  city  hall  and  have 
the  use  thereof  for  a  number  of  years  to  come;  that  the 
Constitution  of  the  State  and  provisions  of  the  law  appli- 
cable to  the  situation  preclude  the  city  from  entering  into 
a  binding  contract  with  any  person  for  the  completion 
of  said  city  hall;  that  the  moneys  to  be  advanced  by  the 
said  defendant  bank  and  the  use  thereof  and  the  rate 
of  rental  therefor  allowed  to  the  city,  and  the  considera- 
tion contained  in  the  lease  and  option  are  full  and  ample 
consideration  for  the  property  rights  in  said  building 
proposed  to  be  conveyed  to  said  bank  and  that  no  damage 
can  result  to  the  taxpayers  of  the  defendant  city  through 
the  completion  and  carrying  out  of  the  said  contract;  that 
the  said  defendant  city  and  the  other  defendants  in  enter- 
ing into  said  contract  were  acting  in  good  faith  and  made 
said  contract  after  full  notice  and  publication  of  its  terms 
and  conditions;  that  said  contract  was  authorized  by  the 
unanimous  vote  of  the  city  council  of  the  defendant  city; 
that  the  lots  upon  which  said  city  hall  is  in  process  of 
erection  were  acquired  by  said  defendajit  city  solely  as  a 
prospective  site  for  said  city  hall,  and  not  for  ajay  special 
or  public  use,  and  had  been  held  by  said  defendant  city 
for  such  purpose,  the  prayer  of  the  defendants  being  that 
the  court  adjudge  the  contract  set  forth  in  the  com- 
plaint to  be  a  proper  and  enforcible  one  between  the  de- 
fendants executing  the  same,  and  that  defendant  city  is 
lawfully  authorized  and  empowered  to  enter  into  said  con- 
tract, and  to  carry  out  its  conditions. 

To  this  answer  a  demurrer  was  filed,  setting  up  that 
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the  facts  stated  in  the  answer  were  insufficient  in  law 
upon  the  face  thereof  to  authorize  the  defendant  city  to 
deed  and  convey,  or  authorize  the  deeding  and  conveyance, 
of  its  real  property  to  the  defendant  bank  and  that  the 
deed  of  conveyance  therein  intended  to  be  delivered  would 
amount  to  a  gift  and  waste  of  the  real  property  belonging 
to  the  city ;  that  the  city  and  its  officers  are  without  legal 
power  to  convey  and  dispose  of  its  real  property;  that 
the  plan  and  scheme  set  forth  in  the  answer  amounts 
to  a  contract  of  indebtedness  on  behalf  of  the  citv,  and 
a  violation  of  the  constitntional  provision  limiting  the 
debts  which  may  be  incurred  by  the  said  city  to  four  per 
cent  of  its  assessed  valuation.  This  demurrer  was  over- 
ruled by  the  district  court,  and  the  appellant  electing  to 
fitand  upon  his  demurrer  to  the  answer  and  refusing  to 
plead  further,  a  decree  of  the  district  court  was  entered 
in  the  cause  to  the  effect  that  the  defendants,  the  said 
City  of  Albuquerque,  and  the  members  of  the  City  Council 
thereof,  have  full  power  and  authority  to  convey  and  deed* 
the  property  known  as  the  city  hall  building,  belonging 
to  the  City  of  Albuquerque  and  described  in  the  com- 
plaint, to  the  defendant,  the  American  Ti-ust  &  Savings 
Bank,  in  accordance  with  the  terms  and  purposes  men- 
tioned and  described  in  the  contract,  annexed  to  the  com- 
plaint, and  that  the  consideration  provided  and  prescril>ed 
in  said  contract,  is  a  full,  complete  and  adequate  consid- 
eration for  the  transfer  thereof,  and  is  for  the  best  in- 
terests and  welfare  of  the  city. 

The  court  dismissed  the  complaint  of  appellant,  from 
which  judgment  and  decree  this  appeal  was  prayed  and 
allowed. 

OPINION. 

HANNA,  J. — Nine  assignments  of  error  are  presented 
which  resolve  themselves  into  two,  or  at  most  three,  ques- 
tions of  law. 

The  first  may  be  stated  as  a  lack  of  power  in  the  City, 
and  its  officials,  to  convey  and  dispose  of  its  real  propert}'' ; 
in  connection  with  which  may  be  considered  a  possible 
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collateral  question,  assuming  a  conditional  right  to  con- 
vey, of  whether  the  conveyance  proposed,  in  the  case, 
would  amount  to  an  act  of  waste. 

We  do  not  think  it  necessary  to  consider  the  first  phase 
of  this  question  from  the  standpoint  of  the  contention 
that  property  held  for  public  uses  cannot  be  subjected  to 
the  payment  of  the  debts, of  the  City. 

The  contract  might  ultimately  so  result  and  in  that 
respect  prove  objectionable,  but  as  this  case,  in  our  opin- 
ion, turns  i]pon  other  grounds,  we  will  pass  to  a  consid- 
eration of  the  other  contentions. 

The  more  direct  attack  upon  the  present  question  is 
based  upon  the  theory  that  property  devoted  to  a  public  use 
caainot  be  sold  or  leased  without  special  statutory  authority. 

The  charter,  or  other  legislative  acts,  is  the  source  of 
power  in  respect  to  the  property  rights  of  municipal  cor- 
porations, and  when  silent  the  implied  power  exists  to 
acquire  and  alienate  property.  Dillon  Mun.  Corp.  (5th 
Ed.)   Sec.  977. 

The  general  rule,  just  stated,  is  subject  to  the  quali- 
fication, which  is  so  well  stated  by  the  same  author,  that 
we  quote  it  with  approval: 

"Municipal  corporations  possess  the  incidental  or  im- 
plied right  to  alienate  or  dispose  of  the  property,  real  or 
personal,  of  the  corporation  of  a  private  nature,  unless 
restrained  by  charter  or  statute ;  they  cannot,  of  course,, 
dispose  of  property  of  a  public  nature,  in  violation  of  the 
trusts  upon  which  it  is  held.  *  *  *  *  Dillon  Mun.  Corp. 
(5th  Ed.)   Sec.  991. 

By  property  of  a  private  nature  is  meant  property  which 
the  corporation  may  own  in  the  same  manner  that  a 
natural  person  may  own  property  as  contradistinguished 
from  the  property  of  the  municipality  which  has  become 
y  impressed  by  a  public  trust  by  having  been  dedicated  to 
a  public  use  and  is  referred  to  as  property  of  a  public 
nature. 

,Our  statutory  provisions  affecting  municipal  corpora- 
tions contain  no  restriction  as  prohibition  upon  their 
power  of  alienation,  and  it,  therefore,  only  remains 


r. 
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1  to  inquire  whether  the  property  in  question  has  been 
so  impressed  with  a  public  trust  as  to   destroy  the 

power  of  alienation,  in  the  city  or  its  officials,  with  re- 
spect thereto. 

Grenerally  speaking,  propert)'  devoted  to  a  public  use 
cannot  be  sold  or  leased  without  special  statutory  au- 

2  thority,   although   property   which   has   ceased    to    be 
used,  or  is  not  used,  by  the  public,  may  be  sold  or 

leased  as  the  public  welfare  may  demand. 

McQuillen  Mun.  Corporations,  Sec.  1141;  Fort 
Wayne  vs.  Lake  Shore  &  M.  S.  Ry.  Co.,  132  Ind.  558. 

I  It  is  thus  to  be  seen,  as  pointed  out  by  the  Supreme 

Court  of  Indiajia,  in  the  case  last  cited,  that  while  mu- 
nicipal corporations  cannot  dispose  of  property  of  a  public 
nature  in  violation  of  the  trusts  upon  which  it  is  held,  . 
there  is  a  distinction  between  property  purchased  for  a 
public  use  and  not  yet  dedicated,  and  property  which  is 
purchased  for  that  purpose  and  actually  dedicated  to  that 
use. 

We  use  the  term  "dedicated"  in  the  sense,  defined  by 

Webster,  devoted  to  a  use;  appropriated,  given  wholly  to. 

In  this  sense  of  the  word,  municipal  property  is  not 

3  impressed  with  a  public  trusf  until  it  has  been  given 
over,  appropriated,  or  devoted  to  a  public  use. 

As  pointed  out  in  the  brief  of  appellees,  the  building 
in  its  present  condition  is  of  no  more  use  as  a  city  hall 
than  were  the  vacant  lots  before  the  erection  of  the  build- 
ing was  commenced.  Neither  the  lots  nor  the  building 
have  in  any  way  been  opened  or  devoted  to  any  particular 
use  and  cannot  be  mitil  the  building  is  completed  and 
ready  for  use.  We,  therefore,  do  not  consider  that  this 
property  has  been  so  impressed  with  a  public  trust  as  to 
defeat  the  right  of  alienation. 

The  question  of  waste  is  more  difficult.*  If  it  clearly 
appeared  from  the  contract  under  consideration  that  the 
property  of  the  city  is  placed  in  jeopardy,  then  undoubt- 
edly this  contract  is  an  improvident  one,  calculated  to 
result  in  an  act  of  waste. 

It  has  been  strongly  urged,  on  the  other  hand,  that  the 
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chance  of  loss  is  of  a  negligible  quantity  and  the  benefits 
to  be  derived  of  such  a  character  as  to  demand  that  the 
slight  risk  of  loss  be  undertaken. 

Therefore  the  alleged  act  of  waste  is  not  of  cuch  a 
character  as  to  be  plain  or  undisputed,  for  which  reason 
we  do  not  desire  to  rest  our  opinion  of  the  case  upon  this 
ground. 

The  principle  contention  of  appellant,  and  upon  which 
he  bases  the  larger  portion  of  his  argument,  is  that  the 
plan  set  forth  in  the  contract  between  the  city  and  the 
American  Trust  &  Savings  Bank,  amounts  to  a  contract 
of  indebtedness  by  the  defendant  city  in  violation  of  Sec- 
tion 13  of  Article  IX  of  the  Constitution,  limiting  indebt- 
edness of  municipalities  to  four  per  cent  of  the  assessed 
valuation  as  shown  by  the  last  preceding  assessment  for 
state  and  county  taxes. 

It  is  admitted  that  the  existing  indebtedness  of  the 
City  of  Albuquerque  is  now  in  excess  of  the  four  per  cent 
limit  of  the  Constitution. 

We  are  confronted  with  the  argument  that  the  contract 
and  deed  to  be  executed  by  the  city  in  carrying  out  its 
terms  is  a  bona  fide  contract  of  sale  and  an  unconditional 
sale,  to  which  is  opposed  the  objection  of  appellant  that 
the  transaction  will  create  a  debt  in  violation  of  the  con- 
stitutional limitation  of  the  debt  creating  power  of  mu- 
nicipalities already  exceeded  by  the  City  of  Albuquerque. 

It  clearly  appears  from  the  contract  that  the  purpose 
to  be  accomplished  is  the  completion  of  the  City  Hall,  the 
city  finding  itself  without  necessary  funds  to  do  so  and 
unable  to  negotiate  a  loan  for  the  purpose  by  reason  of 
the  constitutional  limitation  upon  its  debt  contracting 
power. 

There  is  no  intention  to  part  permanently  with  the 
title  to  the  property,  but  is  apparent  an  intention  to  secure 
the  defendant  bank  and  those  whom  the  bank  mav  asso- 
ciate  with  it  in  the  future,  for  monevs  to  be  advanced  bv 
the  bank  for  the  completion  of  the  building  and  subse- 
quent furnishing  thereof.  It  is  evident  that  the  moneys, 
to  be  advanced  by  the  bank,  are  to  be  expended  under  the 
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tlirection  of  the  city  and  in  conformity  with  plans  pre- 
viously procured  by  the  city. 

The  payment  of  rent  under  the  so-called  lease  is  no 
more  than  the  quarterly  payment  of  interest  upon  the 
money  to  be  advanced  together  with  any  reimbursement 
for  payments  made  by  the  bank  on  account  of  taxes  or 
insurance  upon  the  building. 

The  contract  plainly  shows  that  the  amount  to  be  ad- 
vanced was  to  be  repaid  by  the  city  as  speedily  as  possiblie 
and  the  answer  asserts  that  "the  defendant  city  will  be 
able  to  repay  to  the  defendant  bank  the  money  provided 
to  be  expended  by  it  in  the  completion  of  said  city  hall, 
in  much  less  time  than  the  ten  years'  lease  and  option 
provided  in  said  contract,"  all  of  which  tends  to  show 
that  the  transaction  is  not  a  bona  fide  sale  of  property, 
but  an  attempt  to  mortgage  property  to  secure  moneys 
to  be  loaned  or  advanced. 

Finally,  it  is  provided  that  the  bank  may  associate  with 
itself  others  who  might  contribute  to  the  fund  to  be  ad- 
vanced for  the  completion  of  the  building. 

There  is  not  a  hint  of  any  past  consideration  to  support 
the  contract  or  deed  of  conveyance,  and  the  real  intent  of 
the  parties  is  to  be  found  in  the  allegation  of  the  answer, 
in  which  both  parties  to  the  contract  joins  as  defendants, 
where  it  is  set  up  that  the  city  after  diligent  effort  has 
been  unable  to  find  other  ways  or  means  whereby  it  can 
•complete  the  city  hall,  and  that  the  constitution  precludes 
the  city  from  entering  into  any  binding  contract  for  the 
completion  of  the  city  hall. 

The  intention  of  the  parties  was,  therefore,  to  procure 
the  necessary  funds  for  the  completion  of  the  city  build- 
ing without  violating  the  constitutional  limitation  as  to 
debt,  and  secure  the  person,  or  persons,  advancing  the 
moneys  until  repayment  thereof  which  it  was  thought 
•could  be  accomplished  within  a  ten-year  period. 

These  being  the  facts  tending  to  show  the  intent  of 
the  parties,  we  cannot  agree  that  a  bona  fide  sale  of  the 
property  is  contemplated,  but  are  firmly  of  the  opinion 
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that  the  transaction  assumes  the  character  of  an  equitable 
mortgage. 

A  deed  of  conveyance  of  land,  absolute  and  uncondi- 
tional on  its  face,  but  intended  and  understood  by  the 
parties  to  be  merely  a  security  for  the  payment  of  a 

4  debt  or  the  performance  of  some  other  condition,  will 
be  regarded  and  treated  in  equity  as  a  mortgage,  giv- 
ing to  the  parties  the  relative  rights  and  remedies  of 
mortgagor  and  mortgagee  and  nothing  more.  29  Cyc.  991. 
This  rule  has  received  the  approval  of  the  great  majority 
of  our  sister  states,  dnd  is,  in  our  opinion,  applicable  to 
the  case  before  us. 

In  this  connection  it  has  been  held  that  where  land  is 

conveyed  by  warranty  deed,  and  as  a  part  of  the  same 

transaction   the  grantee  leases  the  premises    to    the 

5  grantor,  with  the  privilege  of  redeeming  or  of  pur- 
chasing the  same  during  the  term  for  an  amount  equal 

to  a  sum  loaned  by  the  grantee  to  the  grantor,  the  trans- 
action is  regarded  a£  a  mortgage,  especially  when  it  ap- 
pears that  the  rent  was  to  be  applied  in  reduction  of  the 
debt  or  to  keep  down  the  interest.  Hammett  vs.  White, 
(Ala.)  29  So.  547;  Grand  TJnited  Order  of  Odd  Fellows' 
Joint  Stock  Assn.  of  Baltimore  City  vs.  Merkin  and  others 
(Md.),  5  Atl.  544;  Vliet  vs.  Young,  34  K  J.  Eq.  16; 
Sowles  vs.  Butler  (Vt.),  44  Atl.  355;  Ragan  vs.  Simp- 
son, 27  Wis.  355. 

A  mortgage,  generally  speaking,  is  a  conveyance  of  real 
estate,  or  some  interest  therein,  defeasible  upon  the  pay- 
ment of  money  or  the  performance  of  some  other  condi- 
tion.   Bayley  vs.  Bailey,  71  Mass.  (5  Gray)  505-509. 

It  may  be  urged,  as  to  the  case  under  consideration, 
that  there  is  no  debt  by  reason  of  the  fact  that  there  is 
no  obligation  to  pay  a  sum  of  money,  but  simply  an  option 
or  privilege  to  purchase  without  a  binding  undertaking 
to  pay,  necessary  to  constitute  a  debt  within  the  meaning 
of  our  constitution. 

A  debt  either  pre-existing  or  created  at  the  time,  or 
contracted  to  be  created,  is  an  essential  requisite  of  a 
mortgage.    1  Jones  on  Mortgages  (6th  Ed.)  Sec.  265. 
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As  stated  by  the  same  author^  in  the  same  section: 
"The  debt  may  not  be  evidenced  by  any  bond  or  note, 
or  covenant  to  pay  it;  so  that  the  facts  and  circumstances 
of  the  transaction  must  be  inquired  into  in  order  to  ascer- 
tain whether  the  consideration  of  the  deed  was  really  a 
debt  or  a  loan ;  if  not  one  or  the  other,  the  deed  can  hardly 
be  a  morlgage/' 

Mr.  Dillon  in  his  work  on  Municipal  Corporations  (5th 
Ed.),  at  Sec.  199,  has,  in  our  opinion,  correctly  stated 
the  rule  applicable  to  the  facts  in  this  case  and  we  quote 
at  length,  with  approval: 

"Attempts  have  been  made  to  avoid  the  effect  of  the 
constitutional  limitations  by  borrowing  money  on  the  se- 
curity of  property  already  belonging  to  the  municipality, 
without  giving  the  lender  any  recourse  against  the  body 
corporate  or  its  property  other  than  the  particular 
property  pledged  to  secure  the  money  advanced. 
But  the  courts  have  held  that  such  transactions 
create  indebtedness  within  the  prohibition  of  the  Consti- 
tution, because,  although  the  city  is  not  bound  in  per- 
sonam to  pay  the  debt,  its  property  may  be  taken  there- 
for. The  reasoning  on  which  the  cases  proceed  is  that  the 
personal  obligation  of  the  debtor  is  not  essential  to  the 
creation  of  the  debt;  the  borrowing  of  the  money  and  its 
reception  contemplate  that  it  shall  be  repaid,  and  the 
mortgaging  or  pledging  of  the  existing  property  of  the 
ciiy  necessarily  implies  an  indebtedness  for  which  the 
property  of  the  city  pledged  or  mortgaged  is  bound,  even 
if  the  creditor  have  no  general  recourse  against  the  city 
and  its  funds.  If  the  city  purchases  water  works  or  other 
valuable  property  subject  to  a  mortgage,  the  amount  se- 
cured by  the  mortgagee  is  indebtedness  of  the  city,  even 
if  it  do  not  assume  it,  or  become  liable  for  it  in  any  way. 
In  order  to  keep  the  property  purchased  the  city  will  have 
to  pay  the  mortgage,  and,  if  the  amount  due  thereon  ex- 
ceeds the  limit  of  the  debt  which  the  city  is  authorized 
to  incur,  the  purchase  is  beyond  its  power  and  void/' 

See  also.  Mayor  etc.  of  Baltimore  vs.  Gill,  31  Md.  375; 
Joliet  vs.  Alexander,  194  Ills.  457 :  Kast  Moline  vs.  Pope, 
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224  Ills.  386;  Lobdell  vs.  Chicago,  227  111b.  218;  Rey- 
nolds vs.  Waterville,  92  Me.  292. 

There  is  no  other  conclusion  to  be  arrived  at,  in  con- 
sidering the  facts  of  the  present  case,  but  that  property 
of  the  City  of  Albuquerque  of  the  approximate  value  of 
thirty-five  thousand  dollars  is  pledged,  or  mortgaged,  to 
secure  the  repayment  of  twenty-five  thousand  dollars  to 
be  advanced  by  the  defendant  bank  for  the  completion 
and  furnishing  of  the  city  hall.  Unless  the  latter  sum 
with  interest  is  repaid  the  city  would  lose  its  property, 
and,  as  stated  by  Mr.  Dillon,  the  borrowing  of  the  money 
and  its  reception  contemplate  that  it  shall  be  repaid,  and 
the  pledging  of  the  existing  property  of  the  city  neces- 
sarily implies  an  indebtedness  for  w^hich  the  property 
pledged  is  bound,  even  if  the  creditor  have  no  general 
recourse  against  the  cit}'  and  its  funds. 

It  is,  therefore,  our  opinion  that  the  borrowing  of  money 
on  the  security  of  property  already  belonging  to  the  mu- 
nicipality, without  giving  the  lender  any  recourse 
■B  against  the  body  corporate  or  its  property  other  thajtt 
the  particular  property  pledged  to  secure  the  money 
advanced,  if  the  constitutional  limitation  of  municipal 
indebtedness  be  thereby  exceeded,  is  the  creation  of  in- 
debtedness within  the  prohibition  of  the  Constitution. 

In  so  holding  we  desire  to  be  understood  as  construing 
the  present  case  as  one  not  coming  under  the  principle 
applicable  to  those  cases  where  current  expense  of  mu- 
nicipal administration  is  involved,  and  no  payment  or 
liability  to  be  assumed  or  required  until  the  services  or 
supplies  be  furnished  and  then  met  by  annual  appropria- 
tion and  levy  of  taxes. 

For  the  reasons  given,  the  judgment  of  the  District 
Court  is  reversed,  and  the  cause  remanded  with  instruc- 
tions to  proceed  in  accordance  with  this  opinion,  and,  it 
is  so  ordered. 


JANUARY  TERM,  A.  D.  1914  301 

Childers  v.  Lahann,  19  N.  M.  301 

(No.  1612,  August  4,  1914) 

CARRIE  M.  CHILDERS,  Individually,  and  as  Execu- 
trix of  the  Estate  of  WILLIAM  B.  CHILDERS,  Ap- 
pelant, vs.  ADOLPH  J.  LAHAXN,  Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  Where  a  plaintiff  in  ejectment,  brought  in  support  of 
an  Adverse  Claim,  filed  in  the  United  States  Land  Office 
against  a  patent  application,  relies  upon  a  location  he  must 
prove  all  of  the  acts  of  location,  including  the  posting  of 
the  location  notice,  the  discovery  of  mineral  in  place,  and 
a  marking  of  the  boundaries  of  a  claim  upon  the  ground. 
The  introduction  of  a  certified  copy  of  the  record  of  the  loca- 
tion notice  of  a  mining  claim  is  not  proof  of  these  acts  of 
location.  Adverse  possession  of  the  premises  for  the  stat- 
utory period  held  not  available  to  the  plaintiff  in  this  case, 
because  not  pleaded  nor  proved*  and  an  admission  in  the 
answer  of  a  defendant  of  the  existence  of  a  valid  location 
by  plaintiff's  grantors  held  not  available  to  plaintiff  because 
not  called  to  the  attention  of  the  trial  court. 

P.  304 

Appeal  from  District  Court,  Lincoln  County;  Edward 
L.  Medler,  Presiding  Judge.    Affirmed. 

E.  W.  DoBSON,  for  Appellant. 

Did  work  done  by  lessees  upon  compromise  mine  inure 
to  benefit  of  real  owners?  24  Neb.  273;  77  Am.  St.  Rep., 
p.  810. 

Public  Domain.  84  Pac.  223;  23  Dec.  Dept.  Interior 
267. 

Mining  claims  in  hostile,  adverse  possession  of  another. 
44  Pac.  243;  21  Pac.  1002;  34  Pac.  637;  44  Pac.  246, 
gupra. 

Burden  of  Proof.  22  Morrisons  Mining  Rep.  276;  130 
TJ.  S.  291. 

Failure  to  Do  Annual  Labor.  70  Pac.  123;  76  Fed.. 
50;  78  Pac.  251:  83  Pac.  376,  381. 
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John  Y.  Hewitt,  A.  H.  Hudspeth,  E.  C.  Wade,  Jr., 
for  Appellees. 

Requirements  of  statutes  must  be  substantially  complied 
with.  7  Col.  614;  9  X.  M.  356;  11  N.  M.  279;  104  U.  S. 
284 ;  Lindley  on  Mines,  2nd  Ed.,  See.  392 ;  4  Mont.  550- 
556 ;  29  Mont.  1 ;  104  U.  S.  284. 

Assessment  Work.  See.  2315,  C.  L.  1897;  16  N.  M. 
121;  14  K  M.  96;  1  Morison  Min.  Bep.  536;  24  Nev. 
217;  Snyder  on  Mines,  Sec.  494;  52  Pac.  609;  1  Morr. 
536;  9  N.  M.  360;  133  U.  S.  527-534;  21  Pac.  1002;  5 
Xev.  44;  7  Fed.  Rep.  331;  5  Nev.  44;  334-335,  7  Fed. 
Rep.;  64  Pac.  223;  14  N.  M.  133-4. 

OPINION. 

PARKER,  J. — This  i^  an  action  of  ejectment  brought 
in  support  of  an  Adverse  Claim,  filed  in  the  United  States 
Land  Office  at  Roswell,  by  the  plaintiff  and  appellant 
against  the  application  for  patent  filed  by  the  defendant 
and  appellee  in  said  land  oflSce,  under  the  provisions  of 
Section  2325  and  2326  of  the  Revised  Statutes  of  the 
United  States.  The  claim  of  the  plaintiff  is  known  as 
the  "Compromise,"  and  the  claim  of  the  defendant  is 
known  as  the  "Smuggler."  The  Compromise  was  located 
April  21,  1887,  and  the  Smuggler  was  located  on  February 
23rd,  1901,  overlapping  the  ground  formerly  included 
within  the  Compromise  location  to  the  extent  of  7.99  acres. 
The  case  was  tried  before  the  court  without  a  jury,  and  the 
court  made,  among  others,  the  following  findings: 

"1.  That  a  copy  of  a  location  notice  of  the  Compromise 
Mining  Claim  in  White  Oaks  Mining  District,  Lincoln 
County,  New  Mexico,  was  recorded  in  the  records  of  said 
county  on  May  9,  1887. 

2.  That  aside  from  the  notice  above  mentioned,  no 
proof  of  the  location  of  said  Compromise  Claim  was  sub- 
mitted in  this  case." 

We  have  carefully  examined  the  testimony  of  Benjamin 
H.  Dye,  one  of  the  original  locators  of  the  Compromise 
Claim,  and  he  fails  to  testify  as  to  any  of  the  acts  of 
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location,  required  by  the  law  in  order  to  eflfect  a  perfect 
location  of  a  mining  claim.  He  does  not  testify  to  the 
marking  of  the  claim  on  the  ground  so  that  its  boundaries 
can  be  readily  traced,  or  the  discovery  of  mineral  in  place 
or  the  posting  of  the  notice  of  location  upon  tlie  claim. 

The  provisions  of  Section  2324,  Revised  Statutes  of  the 
United  States,  are,  of  course,  familiar  to  all.  They  pro- 
vide : 

"The  location  must  be  definitely  marked  on  the  ground 
so  that  its  boundaries  can  be  readily  traced.  All  records 
of  mining  claims  hereafter  made  shall  contain  the  name 
or  names  of  the  locators,  the  date  of  the  location,  and 
such  description  of  the  claim  or  claims  located  by  refer- 
ence to  some  natural  object  or  permanent  monument  as 
will  identify  the  claim." 

At  the  time  of  the  location  of  the  Compromise  Claim, 
the  statute  of  the  then  Territory  of  New  Mexico,  was  prac- 
tically identical  with  the  Federal  Statute,  except  that  it 
required  record  of  a  copy  of  the  location  notice,  and  is 
Section  2286,  C.  L.  1897,  and  is  as  follows: 

"Any  person  or  persons  desiring  to  located  a  mining 
claim  upon  a  vein  or  lode  of  quartz  or  other  rock  in  place 
bearing  gold,  silver,  cinnabar,  lead,  tin,  copper  or  other 
valuable  deposit,  must  distinctly  mark  the  location  on 
the  ground  so  that  its  boundaries  may  be  readily  traced, 
and  post  in  some  conspicuous  place  on  such  location,  a 
notice  in  writing  stating  thereon  the  name  or  names  of 
the  locator  or  locators,  his  or  their  intention  to  locate  the 
mining  claim,  giving  a  description  thereof  by  reference  to 
some  natural  object  or  permanent  monument  as  will 
identify  the  claims;  and  also  within  three  months  after 
posting  such  notice,  cause  to  be  recorded  a  copy  thereof 
in  the  office  of  the  recorder  of  the  county  in  which  the 
notice  is  posted.  AND  PROVIDED,  No  other  record  of 
such  notice  shall  be  necessary." 

It  is  apparent  that  under  both  the  Federal  and  Terri- 
torial statute  the  record  of  the  location  notice  was  required 
to  contain  nothing  more  than  the  names  of  the  locators, 
the  date  of  location  and  a  description  of  the  claim  by  refer- 


304  SUPREME  COURT  OP  NEW  MEXICO 

Childers  v.  Lahaniip  19  N.  M.  301 

ence  to  some  natural  object  or  pennajient  monument  as 
will  identify  the  claim. 

The  discovery  of  mineral  and  marking  on  the  ground 
of  the  boundaries  of  the  claim,  the  posting  of  a  location 
notice  are  not  required  by  either  statute  to  be  recited  in 
the  location  notice.  It  therefore  follows  that  such  recitals 
in  a  location  notice  and  in  the  record  of  the  same  are  not 
even  prima  facie  evidence  of  the  truth  of  the  recital. 

"A  record  of  a  certificate  of  a  location  which  recites  the 
citizenship  of  locators,  the  fact  of  discover}^  and  the  fact 
that  the  location  had  been  marked  upon  the  ground  so 
that  the  boundaries  could  be  readily  traced,  is  not  evidence 
of  any  of  these  facts  in  any  of  the  states,  for  the  simple 
reason  that  no  such  facts  are  required  to  be  stated  in  any 
of  the  statutory  notices. 

Where  the  right  of  possession  is  founded  upon  an  al- 
leged compliance  with  the  law  relating  to  a  valid  location, 
all  the  necessary  steps,  aside  from  the  making  and  re- 
cording of  the  location  certificate,  must,  when  contested, 
be  established  by  proof  outside  of  such  certificate.  The 
record  of  the  certificate  is  proof  itself  of  its  own  perform- 
ance as  one  of  such  steps,  and  in  regular  order,  generally 
speaking,  the  last  step  in  perfecting  the  location.''  Lind- 
ley  on  Mines  (3rd  Ed.),  Sec.  392;  Farmington  G.  M.  Co. 
vfl.  Bhymney  G.  &  C.  Co.,  20  Utah  363,  77  Am.  St.  Rep. 
913,  58  Pac.  832. 

This  is  the  settled  doctrine  in  all  of  the  mining  states. 

It  follows  that  the  plaintiff  utterly  failed,  in  fact  made 

1    no  attempt,  to  show  the  necessary  facts  entitling  her 

to  the  possession  of  the  Compromise  Mining  Claim, 

and,  therefore,  no  recovery  should  be  had  by  her. 

Counsel  for  plaintiff  makes  no  attempt  to  answer  this 
proposition  except  to  say  that  the  evidence  shows  that 
the  plaintiff  and  her  predecessors  in  title  were  in  the  open, 
notorious,  and  continuous  occupajicy  of  the  premises  in 
controversy  for  more  than  ten  years  after  the  date  of  loca- 
tion and  prior  to  the  intrusion  of  the  defendant. 
He  further  relies  upon  a  recital  at  the  bottom  of  the  loca- 
tion notice  by  Benjamin  H.  Dye,  one  of  the  locators,  to 
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the  effect  that  there  was  opened  and  cut  a  tunnel  on  said 
claim,  exposing  mineral  in  place  more  than  ten  feet  helow 
the  surface,  prior  to  the  recording  of  the  location  notice. 
The  latter  recital  is,  of  course,  entirely  incompetent  as  a 
matter  of  evidence  ujnder  the  doctrine  hereinbefore  men- 
tioned. 

A  sufficient  answer  to  the  suggestion  that  ten  years  con- 
tinuous occupancy  of  the  premises  is  suflBcient  to  establish 
right  in  the  plaintiff,  is  the  fact  that  no  such  case  was 
set  up  in  the  pleadings  and  no  such  case  is  proved  by  the 
evidence.  It  is  established  by  the  testimony  of  Dye  that 
the  annual  assessment  work  upon  the  claim  was  performed 
for  more  than  ten  years  next  after  the  date  of  location. 
But  that  plaintiff's  grantors  were  in  tlie  open,  notorious, 
exclusive  and  continuous  adverse  possession  of  the  ground 
in  controversy  for  more  than  ten  years  prior  to  the  loca- 
tion of  the  defendant,  is  neither  pleaded  nor  proven. 

There  is  an  admission,  also,  in  the  answer  of  defendant 
to  the  effect  that  the  Compromise  Claim  was  a  valid  loca- 
tion when  made,  but  it  is  alleged  that  the  annual  expendi- 
ture was  not  made  thereon  by  the  owners  for  the  year 
1900,  and  that,  therefore,  the  same  became  open  to  location. 
This  admission  alone  might  well  be  held  to  avoid  the  ne- 
cessity of  proof  of  location.  Such  an  admission  in  a  loca- 
tion notice  has  been  held  to  avoid  the  necessity  of  such 
proof.  Wills  V.  Blain,  5  X.  M.  238.  But  no  such  propo- 
sition was  presented  to  the  trial  court,  and  no  findings 
were  requested  or  made  upon  the  subject.  We  are,  there- 
fore, precluded  from  considering  the  same. 

The  court  below  considered  three  propositions,  viz:  1. 
Was  the  Compromise  Claim  a  valid  location?  2.  Was  the 
annual  assessment  work  done  thereon  by  the  owners  for 
the  year  1900  ?  3.  Was  the  Smugglers  Claim  a  valid  loca- 
tion and  duly  preserved  by  the  performance  of  the  annual 
expenditure  thereon  required  by  law? 

The  court  found  in  the  negative  on  both  the  first  and 
second  proposition,  and,  as  to  the  first,  so  found  because 
of  the  entire  absence  of  proof  to  the  contrary.  This  find- 
ing being  correct,  there  is  no  necessity  to  examine  the 


306         .      SUPREME   COURT   OF   NEW   MEXICO 
MarUnez  v.  Vigil,  Admr.,  19    N.  M.  306 

■I  '  ■     ■  I  ■  I 

second  proposition  to  which  counsel  devoted  practically 
all  of  their  briefs.  The  question  is  presented  thereunder 
as  to  whether  the  annual  assessment  work,  performed  by 
k  person  who  goes  into  possession  of  a  mining  under  a 
void  judicial  sale,  inures  to  the*  benefit  of  the  claim  and 
prevents  its  forfeiture. 

As  before  seen,  however,  the  court  having  found  that 
there  was  no  proof  of  location  of  the  Compromise  Mining 
Claim,  it  becomes  immaterial  whether  the  annual  assess- 
ment work  was  performed  thereon  or  not. 

For  the  reasons  stated,  judgment  of  the  lower  court 
will  be  affirmed,  and,  it. is  so  ordered. 


(No.  160«,  August  7,  1914) 


ABEL  MARTIXEZ,  Appellant,  vs.  JUAX  VIGIL,  Ad- 
ministrator of  the  Estate  of.  DOXACIANO  VIGIL, 
Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  Ordinarily^  and  except  in  special  circumstances  not 
present  in  this  case,  the  measure  of  damages  for  the  con- 
version of  personal  property  is  the  value  of  the  property  at 
the  time  of  conversion  and  interest. 

P.  809 

2.  An  instruction  in  such  case  which  submits  to  the  jury 
as  the  measure  of  damages  both  the  value  of  the  property 
at  the  time  of  conversion  and  the  value  of  its  use  during 
the  time  of  its  detention  is  erroneous. 

P.  312 

Appeal  from  District  Court,  Union  County;  Thomas 
D.  Leib,  Presiding  Judge.    Reversed  and  Bemanded. 

J.  Leahy,  Raton,  X.  M.,  for  Appellant. 

Attachment  part  of  case  should  have  been  eliminated. 
Shinn  on  Attachment,  Vol.  1,  Sees.  133-137;  5th  Kan. 
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293;  10  S.  E.  936;  59  Tex.  249;  148  Fed.  264;  21  111. 
80;  76  Va.  318;  3  111.  App.  345;  7  X.  M.  43;  2  K  M. 
85,  148;  3  N.  M.  439;  4  N.  M.  210;  6  X.  M.  178;  8th 
Wall  342;  68  Pac.  919;  99  Mass.  47;  11  X.  M.  568;  Ab- 
bott Proof  of  Facts,  545-546 ;  6  X.  M.  300 ;  9  N.  M.  49 ; 
13  Cye.  172 ;  Sutherland  Damages,  2nd  Ed.,  Sec.  105 ;  46 
Barb.  106 ;  9  X.  M.  105 ;  24  Minn.  37 ;  84  Am.  Dec.  97 ; 
23  X.  J.  Eq.  509 ;  28  N.  J.  L.  536 ;  55  X.  W.  911 ;  1  Wkly 
Uw  Bui.  788;  22  Wis.  464;  4  Cyc.  508-520,  797,  469, 
414;  8  N.  M.  658;  5  N.  M.  190;  29  Cyc.  747-824;  15 
Kan.  563;  88  Pac.  170;  43  Pac.  772;  4  Pac.  221;  36  L. 
Ed.  917;  3  Cal.  413;  49  Cal.  42;  40  Cal.  543;  4  Pac.  703; 
58  Cal.  21. 

Hugh  J.  Collins,  for  Appellee. 

Original  aflfidavit  makes  reference  to  complaint  wherein 
sufiQcient  facts  are  specifically  stated,  though  not  in  exact 
language  of  statute,  but  constitutes  substantial  compliance 
therewith.  Shinn  on  Attachment,  Vol.  1,  p.  230;  supra 
232;  43  Pac.  465-466;  43  X.  W.  179;  46  Miss.  246;  10 
la.  435;  Shinn  on  Attachment,  pp.  205,  207,  217,  232, 
236,  237,  251;  57  X.  W.  41;  4  Green  153;  8  Oreg.  324; 
85  111.  138;  14  La.  169;  15  Tex.  568;  11  X.  Y.  331;  26 
S.  E.  508;  26  Gratt.  567;  9  Ohio  700;  4  Cyc.  485;  69  X. 
W.  973 ;  36  Tex.  625 ;  6  Hun  483 ;  40  X.  M.  322 ;  15  Tex. 
568;  33  S.  W.  275;  36  S.  W.  1018;  Shinn  on  Attachment, 
Vol.  1,  pp.  265-299 ;  85  111.  138 ;  1  G.  la.  366 ;  40  Mich. 
543;  81  Ind.  24;  11  la.  432;  3  X.  AV.  51;  5  Kan.  287: 
5  Ky.  L.  Rep.  165;  30  Mo.  358;  20  Mo.  App.  314;  64 
N.  C.  150;  12  So.  338;  40  Pac.  866;  41  Pac.  135;  106 
tJ.  S.  648;  4  G.  la.  153,  snpra;  u  Oreg.  324,  supra;  206, 
207,  supra;  86  Wis.  387,  supra. 

Amended  Affidavit.    10  Mo.  273;  7  Kulp  166. 

Admissibility  of  Testimony  Xon-expert  Witnesses.  Enc. 
of  Ev.,  Vol.  5,  p.  656;  17  Conn.  249;  Enc.  Ev.,  Vol.  5, 
pp.  657,  658,  662,  700;  94  Ind.  329;  20  X.  W.  459;  16 
Ala,  776;  24  Ala.  241;  111  U.  S.  612;  Abbott  Proving 
Facts,  2nd  Ed.,  p.  428;  24  L.  R.  A.  715;  6  X.  M.  300. 


308  SUPREME   COURT   OF   NEW   MEXICO 


Martinez  v.  Vigil,  Admr.,  19    N.  M.  306 

Measure  of  Damages.  104  Fed.  192;  46  X.  W.  1058;  34 
Fed.  473;  103  Pac.  726;  32  U.  S.  L.  ed.  854;  58  Am.  Dec. 
124;  10  Tex.  629. 

Instructions  of  court  fairly  and  fully  place  case  before 
jury.   14  K  M.  535;  13  N.  M.  192;  3  N.  M.  543,  403. 

Appellant's  Reply  Brief. 

Citations  of  Counsel.  43  N.  W.  179;  57  N.  W.  41;  11 
K  Y.  331;  26  S.  E.  508;  69  N.  W.  973;  40  K  W.  322; 
4  Cyc.  485. 

Instructions.    142  N.  W.  235. 

Evidence.    17  Conn.  249. 

Measure  of  Damages.  Freeman  on  Judgments,  Sec. 
122c;  19  Cyc,  p.  334;  12  Cyc,  pp.  131,  132. 

OPINION. 

PARKER,  J. — This  is  an  action  for  damages  for  the 
conversion  of  the  sheep,  cattle  and  horses  which  were  con- 
veyed by  a  certain  bill  of  sale  the  cancellation  whereof  is 
also  sought  in  the  same  proceeding.  There  was  an  attach- 
ment issue  in  the  case,  and  counsel  have  devoted  much 
of  their  briefs  to  questions  arising  upon  the  sufBciency^ 
of  the  amended  attachment  aJBBdavit.  We  do  not  under- 
stand the  materiality  of  the  discussion  for  the  reason  that 
no  judgment  was  rendered  upon  the  attachment  issue. 
There  is  a  recital  in  the  judgment  that  the  court  had  di- 
rected judgment  upon  the  attachment  issue,  but  we  find 
no  such  judgment  in  the  record.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  upon  all  the  issues  involved, 
but  the  court  rendered  simply  an  ordinary  judgment  for 
$3,000,  which  was  the  amount  of  damages  awarded  by  the 
jury.  It  therefore  becomes  immaterial  to  inquire  into 
the  suflSciency  of  the  attachment  affidavit. 

The  cancellation  of  the  bill  of  sale  was  sought  on  the 
ground  that  the  same  was  obtained  from  appellee's  de- 
cedent when  he  was  non  compos  mentis;  that  he  received 
no  consideration  for  the  conveyance,  and  that  the  same 
was  obtained  by  defendant,  and  appellant,  with  full  knowl- 
edge of  plaintiff's  incapacity,  and  with  the  object  of  over- 
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reaching  him  and  obtaining  tlie  property  for  his  own  use 
and  advantage;  that  upon  receiving  the  bill  of  sale  ap- 
pellant recorded  the  same  and  converted  the  property  to 
his  own  use.  It  was  alleged  that  the  value  of  the  use  of 
the  property  \during  the  time  it  was  held  by  appellant 
was  $1,000,  and  recovery  was  sought  for  the  same  as  well 
as  the  value  of  the  property  at  the  time  of  conversion. 
After  the  filing  of  the  amended  complaint,  the  plaintiff 
died,  and  the  present  plaintiff  and  appellee,  as  adminis- 
trator of  his  estate,  was  substituted. 

The  appellant  complaints  of  the  rule  as  to  the  measure 
of  damages  which  was  submitted  to  the  jury  by  tlie  court 
and  which  is,  as  stated  in  the  eighth  instruction,  as  fol- 
lows : 

"In  fixing  the  amount  of  said  damages  you  should  take 
into  consideration  the  reasonable  value  of  said  property 
at  the  time  it  was  so  taken,  and  also  tlie  reasonable  value 
of  its  use  from  that  time  until  now  and  allow  plaintiff 
such  a  sum  as  in  the  exercise  of  sound  discretion  von  may 
believe  from  all  the  facts  and  circumstances  in  evidence 
will  be  a  fair  and  just  compensation  for  the  taking  and 
detention  of  said  property." 

This  instruction  was  clearlv  erroneous.  Conversion  of 
personal  property  amounts  to  an  attempt,  on  the  part  of 
the  person  doing  the  act,  to  wrongfully  transfer  the  title 
to  himself.  The  bringing  of  an*  action  of  trover  amounts 
to  an  election  on  the  part  of  the  owner  to  ratify  that  which 
was  before  illegal,  and  to  make  it  legal.  The  title  then 
passes  completely  as  of  the  date  of  the  illegal  taking. 
1  Hence,  the  rule  that  the  measure  of  damages  for  con- 
version is  the  value  of  the  property  at  the  time  of  eon- 
version  with  interest.  2  Sedgwick  on  Damages  (Dth  Ed.) 
Sec.  493;  4  Sutherland  on  Damages  (3rd  Ed.),  Sec.  1101); 
13  Cyc.  170;  Cujiningham  vs.  Sugar,  9  X.  M.  105. 

When,  however,  the  property  is  returned  to  the  owner, 
either  voluntarily,  or  at  his  suit,  or  by  purchase  by  him, 
an  entirely  different  principle  intervenes.  In  that  case 
compensation  tdf  him  would  be  measured,  not  by  the  value 
of  the  property  attempted  to  be  converted,  but  bv  the 
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deterioration  in  value,  if  any,  between  the  time  of  tlio 
illegal  taking,  and  the  return  to  the  owner,  the  reasonable 
value  of  its  use,  if  it  was  of  such  a  character  as  to  be  val- 
uable for  use,  during  the  period  of  detention,  costs  and 
expenses  in  recovering  the  same,  and  perha{5s  other  items 
in  special  circumstances.  In  this  way  the  injured  owner 
would  be  fully  compensated  and  this  is  always  the  obje<!t 
of  the  law. 

The  two  principles  above  stated  are  necessarily  antago- 
nistic and  can  have  no  concurrent  application  in  any  given 
case.  If  an  owner  elects  to  ratify  a  conversion  of  his  prop- 
erty and  thus  effect  a  transfer  of  the  title  thereon  to  the 
trespasser,  he  no  longer  owns  the  property,  has  no  right 
to  its  use,  and  is  damaged  only  to  the  extent  of  its  value 
and  interest.  If,  on  the  other  hand,  he  disavows  the  at- 
tempted conversion  and  recovers  the  property,  it  was  his 
property  all  the  time,  and  he  may  recover  for  loss  of  its 
use,  if  valuable  for  use,  during  the  time  of  its  detention. 
He  cannot  have  both  the  value  of  the  property  at  the  time 
of  the  conversion  and  the  value  of  its  use.  This  would 
seem  to  be  clear  on  reason,  and  is  supported  by  authority. 

"Ordinarily  the  plaintiff  cannot  recover  the  value  of  the 
use  because  he  recovers  the  value  of  the  property  as  of 
the  time  when  it  was  taken  from  his  possession,  very  much 
as  if  it  were  the  case  of  a  forced  sale.  Consequently  it  is 
error  to  render  judgment  for  rent  or  hire.'^  2  Sedgwick 
on  Damages  (9th  Ed.),  Sec.  493a. 

"Although  the  conversion  generally  deprives  the  owner 
of  the  property,  it  does  not  necessarily  do  so.  The  prop- 
erty may,  on  return  by  the  wrongdoer,  be  accepted.  In 
that  case,  of  course,  the  measure  of  damages  is  not  the 
whole  value  of  the  property,  but  compensation  for  the 
injury  done  to  the  property,  which  would  usually  be  the 
value  of  the  use  or  interest  on  the  value  of  the  property 
while  it  was  withheld  from  the  plaintiff  together  with 
the  deterioration  in  its  market  value  if  any."  Id.  Sec.  494. 

"The  reason  of  the  rule  that  the  value  of  the  goods  with 
interest  is  tlie  measure  of  damages  where  the  property 
lias  not  been  restored  to  the  owner  is  that  such  value  is 
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equal  to  the  goods  themselves;  and  interest  thereon  is  the 
legal  damage  for  withholding  such  value.  But  where  the 
property  is  returned  to  the  owner  the  reason  for  allowing 
interest  ceases  after  that  time;  and  in  place  of  interest 
for  its  previous  detention  compensation  for  the  use,  if 
valuable,  should  be  allowed."  4  Sutherland  on  Damages 
(3rd  Ed.),  Sec.  1139. 

In  Texarkana  Water  Co.  vs.  Kizer,  63  S.  W.  913,  it 
is  said: 

"The  court  erred,  however,  in  rendering  judgment 
for  the  sum  of  $1,250,  when,  by  its  findings,  the  value 
was  only  $1,200.  There  was  also  error  in  rendering  judg- 
ment for  $80  as  rents  for  said  property  after  the  bringing 
of  said  suit.  Ordinarily,  the  measure  of  damages  for 
wrongful  conversion  of  property  is  its  value  at  the  date 
of  conversion,  with  legal  interest  from  that  date." 

In  Ewing  vs.  Blount,  20  Ala,  694,  followed  in  Renfro's 
Admx.  vs.  Hughes,  69  Ala.  581,  it  is  said: 

*The  reason  of  the  rule  that  the  value  of  the  goods  with 
interest,  is  the  measure  of  damages,  where  tlie  property 
has  not  been  restored  to  the  owner,  is  founded  on  the 
idea  that  the  value  of  the  goods  recovered  is  equal  to  the 
goods  themselves;  and  interest  on  that  value  is  the  legal 
damtiges  resulting  from  withholding  such  value.  But 
when  the  property  is  returned  to  the  owner,  then  the 
foundation  for  allowing  interest  is  gone;  for  its  value  can- 
not be  recovered;  and  we  must  then  consider  the  plaintiff 
as  the  owner  of  the  property ;  who  has  been  wrongfully  de- 
prived of  its  use  for  a  time.  Consequently,  no  other  rule 
will  do  complete  justice,  than  to  allow  a  recovery  of  dam- 
ages e^ual  to  the  loss  sustained;  and  this  can  only  be  done 
by  allowing  damages  equal  to  the  value  of  the  use  or  serv- 
ice of  the  property."  See  also,  Ciitler  vs.  Goold  Co.,  43 
Hun.  516;  Pierce  vs.  Benjamin,  14  Pick.  356;  Curtis  vs. 
Ward,  20  Conn.  204. 

In  considering  the  general  rules  above  mentioned,  it  is 
to  be  borne  in  mind  that  they  are  not  inflexible,  and  that 
they  admit  of  certain  more  or  less  well  defined  exceptions. 
The  object  of  any  rule  is  to  afford  just  compensation  for 
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the  injuries  received  by  the  plaintiff.  Thus  articles  hav- 
ing no  market  value,  but  having  special  value  to  the  owner, 
may  be  valued  according  to  the  latter  standard.  Articles, 
the  value  of  which  are  subject  to  great  and  rapid  fluctua- 
tion, may  be  assessed  at  the  highest  value  between  the 
time  of  conversion  and  the  time  of  bringing  suit,  accord- 
ing to  the  doctrine  in  some  states.  Work  animals  and 
vehicles  having  a  daily  earning  capacity,  furnish  reason 
for  awarding  compensation,  according  to  the  value  of  their 
use,  in  some  of  the  states.  Many  other  special  circum- 
stances might  authorize  a  departure  from  the  general  rules 
above  mentioned,  but  it  is  sufficient  to  say  that  in  this 
case  no  such  special  circumstances  are  shown,  and  that 
therefore  the  general  rules  apply. 

We  have  examined  the  cases  cited  by  counsel  for  ap- 
pellee, and  find  that  they  all  are  cases  where  the  property 
had  been  returned  to  the  owner  and  the  questiojn  was  as 
to  the  value  of  their  use  during  the  period  of  detention, 
or  are  cases  otherwise  different  in  circumstances.  Thev, 
therefore,  have  no  application  to  this  case,  the  property 
here  not  having  been  returned  by  the  alleged  trespasser. 

It  follows  from  the  foregoing  that  the  trial  court  com- 
mitted error  in  submitting  to  the  jury  a  measure  of 
2  damages  which  included  both  the  value  of  the  prop- 
erty at  the  time  it  was  converted,  and  the  value  of  its 
use  during  the  period  of  detention. 

For  the  reasons  stated,  the  judgment  of  the  lower  court 
will  be  reversed  and  the  cause  remanded  with  instructions 
to  award  a  new  trial,  and,  it  is  so  ordered. 


(No.  1663.  August  7,  1914) 

JOSE  IVEARIA  SAMOSA,  Appellee,  vs.  CELSO  LOPEZ, 
Treasurer,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.   A  statute  of  exemption  from  taxation  must  receive  a 

strict  construction,   and,   no  claim   of  exemption   should   be 

sustained  unless  within  the  express  letter  or  the  necessary 

scope  of  the  exemption  clause.  P.  317 
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2/  Sec.  5,  Chap.  84,  S.  L.  1913,  construed.  Held:  The  two 
hundred  dollar  exemption  allowed  each  head  of  a  family  is 
to  be  deducted  from  the  triie  or  cash  value  of  the  property 
of  the  taxpayer  and  not  from  one-third  of  such  value. 

P.  317 

Appeal  from  District  Court,  Santa  Fe  County ;  Edmund 
C.  Abbott,  Presiding  Judge.    Reversed  and  Eemanded. 

Ira  L.  Grimshaw,  for  Appellant. 

Court  Erred  in  Grafting  Relief  to  Appellee.  Const,  of 
State,  Sec.  2,  Art.  8;  Sec.  5,  Chap.  84,  L.  1913;  Funk  & 
Wagnall's  Xew  Standard  Diet.,  p.  1985;  Id.  2471;  8 
Words  &  Phrases,  6870-6871 ;  1  Words  &  Phrases  375 ;  1 
Cent.  Diet.  181;  21  Wall  492,  498-499;  104  U.  S.  493, 
495;  116  U.  S.  665,  667-668;  132  U.  S.  174,  185;  143 
V.  S.  192,  195;  148  IJ.  S.  397,  409;  164  U.  S.  662,  666; 
68  Fed.  1002,  1003;  83  X.  W.  924,  926;  84  K  W.  802, 
806;  86  N.  W.  281,  282;  56  S.  W.  405,  407-8,  504,  506; 
49  Atl.  645-646;  52  S.  W.  748;  38  X.  J.  L.  270,  272;  40 
X.  J.  L.  328,  331;  73  Minn.  343,  346;  115  Mich.  546, 
047;  102  Mich.  374,  388;  138  Mo.  645,  655-656;  157  X. 
Y.  51,  54;  82  X.  Y.  459,  465;  62  Me.  91,  92;  47  Md. 
286,  293;  2G  Mass.  178,  180;  76  X.  C.  212,  214-215;  53 
Pa.  St.  219,  220;  117  111.  50,  54;  183  111.  373,  375;  58 
Ind.  130,  133;  69  Ind.  344,  348;  104  Ind.  195,  200;  15 
rtah  242,  249;  14  TTtah  264,  265-6;  92  Wis.  352,  358; 
71  Conn.  316,  329;  132  Fed.  912,  920;  174  U.  S.  439, 
44,") :  63  Pac.  383,  384;  65  Miss.  553,  562;  157  Mo.  51, 
58;  136  Mo.  446,  450;  123  111.  267,  272;  130  111.  17,  21; 
138  111.  85,  86;  160  111.  576,  578-579;  174  111.  177,  181; 
37  Cyc,  pp.  292-293;  76  X.  J.  L.  627)  630;  2  Ariz.  114, 
122;  153  Cal.  715,  718;  95  X.  L.  554;  Id.,  p.  557. 

T.  B.  Catron,  for  Appellee. 

Exemption  Allowed  Taxpayer.  Sec?.  1,  3,  4,  Chap.  81, 
L.  1913,  pp.  112,  113;  Sec.  5,  Chap.  84,  L.  1013,  p.  143; 
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Sec.  3,  Chap,  81,  L.  1913;  3  Head  697;  175  Mass.  257, 
142;  Cooley  on  Taxation,  754-55;  67  X.  H.  514;  49  X. 
J.  L.  1 ;  163  Mass.  283 ;  See.  1,  Art.  8,  Const,  of  N.  M. : 
70  N.  H.  202. 

STATEMENT  OF  FACTS. 

This  is  an  appeal  from  the  judgment  and  decision  of 
the  Judge  Of  the  District  Court  for  the  County  of  Santa 
Fe  rendered  in  the  above  entitled  cause.  The  appellee 
presented  unto  the  District  Attorney  his  petition  in  writ- 
ing alleging  that  an  obvious  error  was  manifest  in  the 
assessment  rolls  of  Santa  Fe  County,  in  this,  that  his 
property  was  assessed  at  its  actual  value  in  the  sum  of 
nine  hundred  dollars  and  that  the  two  hundred  dollar  ex- 
emption claimed  by  him,  and  to  which  he  was  entitled, 
had  been  deducted  from  the  total  actual  cash  value,  rather 
than  from  the  one-third  value  fixed  as  the  value  for  pur- 
poses of  taxation.  Thereupon,  said  petitioji  was  presented 
to  the  said  court,  with  the  recommendation  of  the  Dis- 
trict Attorney,  in  writing,  that  the  relief  prayed  for  be 
granted,  whereupon  a  hearing  was  had  and  the  relief 
granted. 

• 

OPINION. 

IIANNA,  J. — Appellant  assigns  several  grounds  of  er- 
ror which  are  all  based  upon  the  one  proposition  that  the 
District  Court  erred  in  ordering  a  deduction,  of  the  two 
hundred  dollar  exemption  allowed  heads  of  families,  from 
one-third  of  the  actual  cash  value  of  the  property  returned 
by  appellee  and  assessed  by  the  county  assessor,  instead  of 
a  deduction,  of  such  exemption,  from  the  total  value  of 
the  property. 

Under  the  provisions  of  Section  2,  Chapter  84,  of  the 
Session  Laws  of  1913,  it  is  the  dutv  of  everv  inhabitant 
of  the  State,  of  full  age  and  sound  mind  to  list  all  prop- 
erty subject  to  taxation,  of  which  he  is  the  owner  or  has 
the  control  or  management,  but  without  fixing  the  value 
thereof,  except  as  to  merchandise,  as  to  which  he  is  re- 
quired to  fix  the  average  value  thereof  for  the  year.    By 
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this  section  it  is  made  tlie  duty  of  the  county  assessor  to 
fix  the  vahiation  for  purposes  of  taxation  of  property  con- 
tained in  the  list,  or  coming  to  his  knowledge  in  any  other 
way,  at  one-third  of  "the  actual  cash  value  thereof'  in 
accordance  with  the  standards  of  valuation  of  the  different 
classes  of  property  as  fixed  by  the  county  commissioners. 
By  Section  5  of  the  same  Act,  it  is  provided :  **There  shall 
be  exempted  from  taxation  property  of  each  head  of  a 
family  to  the  amount  of  two  hundred  dollars."  It  is  this 
provision  of  the  statute  we  are  called  upon  to  construe. 

The  exemption  provided  is  in  conformity  with  the  fol- 
lowing provisions  of  the  Constitution,  which  reads: 

"The  legislature  may  exempt  from  taxation  property 
of  each  head  of  a  familv  to  the  amount  of  two  hundred  dol- 
lars.^'  (Art.  VIII,  Sec.  11.)  There  would  be  no  ambi- 
guity in  the  language  of  the  statute  and  Constitution, 
upon  the  subject  of  the  exemption  allowed  heads  of  fami- 
lies, were  it  not  for  the  fact,  as  we  have  seen,  that  it  is 
made  the  duty  of  county  assessors  "to  fix  the  valuation 
for  purposes  of  taxation  of  all  property  *  *  *  *  at  one- 
third  of  the  actual  cash  value  thereof."  It  is  here  urged, 
by  appellant,  that  the  exemption  must  be  deducted  from 
the  true  value,  or  actual  cash  value  of  the  property  listed 
for  taxation  and  not  from  the  one-third  value  fixed  for 
purposes  of  taxation. 

Referring  to  Chapter  81,  Session  Laws  of  1913,  it  is 
to  be  observed  that  it  was  made  the  duty  of  the  State 
Board  of  Equalization  to  ascertain  the  true  value  of  all 
property  belonging  to  railroad,  express,  sleeping  car,  tele- 
graph, telephone  or  other  transportation  or  transmission 
lines,  national  and  state  bajiks  and  trust  companies,  range 
cattle,  horses,  sheep  and  goats  and  other  livestock  through- 
out the  state,  and  when  ascertained  or  determined  to  fix 
a  valuation  upon  all  such  property,  for  the  purposes  of 
taxation,  of  thirty-three  and  one-third  per  centum  of  the 
true  value  thereof,  cei-tifying  the  same  to  the  boards  of 
county  commissioners  of  the  several  coujities  of  the  state. 
By  the  same  act  it  was  made  the  duty  of  county  commis- 
sioners to  proceed  in  like  manner  to  ascertain  the  "true 
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value"  of  property  of  different  classes  subject  to  taxation 
within  their  counties,  other  than  tlie  property  to  be  valued 
by  the  StSate  Board  of  Equalization,  and  to  fix  a  valuation 
thereof  for  taxation  purposes  of  thirty-three  and  one-third 
per  centum  of  the  true  value  so  ascertained.  The  duty 
devolves  upon  the  assessor  (Sec.  5,  Chap.  81)  to  list  all 
property  for  taxation  at  the  valuations  so  fixed  by  the 
State  Board  of  Equalization  and  Board  of  County  Com- 
missioners, and  to  assess  other  property  the  value  of  which 
has  not  been  specifically  fixed,  by  the  Board  of  County 
Commissioners,  at  the  same  proportionate  and  uniform 
valuation  fixed  by  the  Board  upon  other  property. 

Sec.  6,  Chap.  84,  Session  Laws  of  1913,  "all  property 
real  and  personal"  is  subject  to  taxation  except  as  other- 
wise provided  in  the  Constitution  and  as  to  lands  of  the 
United  States. 

By  Sec.  9,  of  Art.  YlII  of  our  Constitution,  it  is  pro- 
vided that  "all  property  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  subject  to  taxation, 
shall  be  taxed  therein  for  state,*  coimty,  municipal  and 
other  purposes." 

By  Chapter  81,  of  the  Session  Laws  of  1913,  the  Legis- 
lature directed  that  the  true  value  of  property  l)e  ascer- 
tained and  by  the  terms  of  the  later  act  of  the  same  ses- 
sion (Chap.  84)  it  is  declared  to  be  the  duty  of  the  as- 
sessor to  fix  the  valuation  for  purposes  of  taxation  of  all 
property  at  one-third  the  "actual  cash  value"  thereof. 
"True  value,"  as  used  in  laws  providing  that  property 
shall  be  assessed  for  taxes  according  to  its  true  value,  has 
been  defined  to  mean  the  value  which  it  has  in  exchange 
for  money.  State  Board  of  Assessors  v.  Central  R.  Co., 
4  Atl.  578,  607. 

Actual  cash  value  of  real  or  personal  property  has  been 
defined  to  be  the  price  it  would  sell  for  in  the  ordinary 
course  of  business,  free  from  incumbrance  and  not  at 
forced  sale.  Morgan's  L.  &  T.  R.  S.  Co.  vs.  Board  of  Re- 
viewers, 3  So.  507,  511.  It  thus  appears  that  the  terms 
are,  practically,  synonymous. 

It  was,  therefore,  the  intent  of  the  legislature  to  fix  the 
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market  or  cash  value  of  all  property  as  tlie  basis  of  taxa- 
tion to  be  first  ascertained  in  determining  the  proportions 
of  the  taxpayer's  burden. 

What  the  purpose  or  ijntent  of  the  legislature  may  have 
been  in  providing  that  one-third  of  the  true  value  should 
be  taken  for  purposes  of  taxation  may  be  the  subject  to 
conjecture,  but  that  all  property,  real  and  personal,  is 
subject  to  taxation  at  its  true  or  cash  value,  as  herein 
defined,  is  not  and  cannot  be  disputed. 

The  statute  is  clearly  intended  to  provide  that  property 
to  the  amount  of  two  hundred  dollars  shall  be  exempt,  and 
as  all  property  is  subject  to  taxation  at  its  true  value  tlio 
exemption  must  necessarily  be  deducted  from  this  value. 
To  permit  the  deduction  from  one-third  of  the  true  value 
would  be,  in  effect,  to  materially  increase  the  amount  of 
the  exemption. 

It  is  a  well  established  rule  of  construction  that,  a  stat- 
ute of  exemption  from  taxation  must  receive  a  strict  con- 
struction, and,  no  claim  of  exemption  should  be  sus- 

1  tained  unless  within  the  express  letter  or  the  necessary 
scope  of  the  exemption  clause.     Ford  vs.  Delta  &  Pine 

Land  Co.,  164  U.  S.  662;  Cooley  on  Taxation  (3rd  Ed.) 
357  et  seq. ;  Salisbury  vs.  Lane,  63  Pac.  383. 

Construing  Sec.  5,  Chap.   84,   Session  Laws   1913,  in 

the  light  of  this  canon  of  construction,  we  conclude  that 

the  exemption  of  two  hundred  dollars  granted  by  the 

2  terms  of  the  statute  is  to  be  deducted  from  the  true 
or  ca^h  value  of  property  of  the  taxpayer,  and  not  from 

one-third  of  such  value. 

For  the  reasons  stated,  we  conclude  that  the  District 
Court  was  in  error  and  the  judgment  of  that  court  is  re- 
versed, and  the  cause  remanded  for  further  proceedings 
in  conformity  with  this  opinion,  and,  it  is  so  ordered. 


318  SUPREME  COURT  OF  NEW  MEXICO 

Norment  v.  Mandel,  Treas.,  19  N.  M.  318 

(No.  1646«  August  8,  19X4) 

JAMES  W.  NOEMENT,  Appellee,  vs.   M.   MANDELL, 
Treaaurer,  etc..  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  The  facts  that  the  Attorney  General's  office  was  in  the 
sole  charge  of  one  of  his  assistants,  owing  to  the  enforced 
absence  of  the  Attorney  General  and  the  other  of  his  assist- 
ants, and  that  the  office  was  overwhelmed  with  business,  and 
that,  owing  to  such  circumstances,  the  Assistant  Attorney  Geif^ 
eral,  in  charge  of  the  office,  by  inadvertence  and  oversight, 
failed  to  file  assignments  of  error  in  time,  do  not  amount  to 
"good  cause"  for  failure  to  file  said  assignments,  within  the 
terms  of  Section  21,  Chapter  57,  Laws  1909.  Hubbell  vs.  Ar- 
mijo,  133  Pac.  978,  followed. 

P.  321 

2.  Reliance  upon  an  oral  agreement  with  opposite  counsel 
to  the  effect  that  additional  time,  if  required,  to  perfect  an 
appeal  would  be  granted,  which  agreement  is  denied  by  op- 
posite counsel  is  not  good  cause  for  failure  to  file  assignments 
of  error  in  time. 

P.  320 

3.  The  practice  of  rendering  pro  forma  judgments  in  Dis- 
trict Courts  is  condemned. 

P.  321 

Appeal  from  District  Court,  Bernalillo  County;  Herbert 
F.  EajTiolds,  Presiding  Judge.  Affirmed  and  Appeal  Dis- 
missed. 

Renehan  &  Wright,  for  Appellee. 

Brief  on  Motion  to  Dismiss  and  Affirm. 

Decree  From  Which  Appeal  is  Taken  is  Anomalous. 
2  Cyc.  62;  46  Mich.  140;  Black's  Law  Diet.;  Cent.  Di- 
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gest.  Vol.  4 ;  5  Enc.  PI.  &  Pr.  594 ;  10  Cyc.  473 ;  88  Md. 
204;  2  Lee  204;  19  Vt.  9;  3  Sarg.  &  R.  91;  11  Sarg.  & 
R.  353;  84  N.  C.  132;  2  Fla.  605;  34  111.  344;  14  Peters 
524;  77  Me.  224. 

Assignments  of  Error  Jurisdictional.  Elliott  App.  Proe. 
Sees.  300,  128,  524;  See.  20,  Chap.  57,  S.  L.  1907;  28 
111.  43 ;  1  Ohio  St.  388 ;  82  S.  W.  882 ;  15  How.  Pr.  33 ; 
1 0  Ind.  24 ;  39  Md.  520 ;  24  Nev.  308 ;  28  Ala.  454. 

OPINION. 

PARKER,  J. — This  case  involves  the  important  public 
(juestion  as  to  whether  property  which  has  been  sold  for 
taxes  for  a  given  year,  and  the  proceeding  has  culminated 
in  a  tax  deed  by  the  proper  officer  conveying  it  to  the  pur- 
chaser, the  same  becomes  discharged  of  all  tax  liens  for 
years  prior  to  the  one  for  which  it  was  sold,  and  for  the 
years  subsequent  to  the  year  for  which  it  was  sold  down 
to  the  date  of  the  tax  deed.  Unfortunately,  we  will  be 
unable  to  decide  the  question,  owing  to  the  condition  of 
the  record. 

An  injunction  against  the  collector  and  treasurer  was 
awarded,  restraining  him  from  selling  or  offering  for  sale 
any  of  the  tax  certificates  for  any  of  the  years  mentioned, 
and  he  appealed  to  this  court. 

On  January  20,  1914,  appellee  filed  his  motion  for  dis- 
missal of  the  appeal  and  affirmance  of  the  judgment  for 
want  of  assignment  of  error,  under  the  provisions  of  Sec- 
tion 21,  Chapter  57,  Laws  1907.  On  January  22nd,  1914, 
assignments  of  error  were  filed,  and  on  January  23,  1914. 
a  motion  to  strike  the  same  from  the  files  was  made  bv 
appellant. 

The  Statute  Provides: 

"In  default  of  such  assignment  of  error  and  filing  the 
same  the  appeal  or  writ  of  error  may  be  dismissed  and 
the  judgment  affirmed,  unless  good  cause  for  failure  be 
shown." 

Appellant  attempts  to  show  "good  cause"  for  failure 
to  assign  error  within  the  time  allowed  by  law,  upon  two 
grounds. 
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The  Attorney  GeneraFs  oflBce  files  an  affidavit  that,  ow- 
ing to  great  press  of  business,  and  the  compulsory  absence- 
from  his  office  of  the  Attorney  General  and  one  of  his 
assistants,  the  one  remaining  of  his  assistants,  by  inad- 
vertence and  oversight,  failed  to  file  the  assignments  in 
time.  This  certainly  presents  a  strong  appeal  to  the  court. 
If  the  result  in  this  case  would  establish  a  principle  whicli 
would  be  antagonistic  to  the  interests  of  the  State,  we 
might  feel  constrained  to  relax  a  rule,  in  behalf  of  the 
State,  which  we  have  established  on  the  subject,  viz:  that 
the  fact  that  the  attorney  of  a  party  is  busily  engaged  in 
other  matters  does  not  constitute  good  cause  for  failure  to 
file  assignments  of  error  in  time.  Hubbell  vs.  Armijo^, 
133  Pac.  978;  18  N.  M.  68.  But  the  result  in  this  case  will 
not  touch  the  merits  of  the  controversy;  it  will  simply  de- 
cide this  case  upon  a  matter  of  procedure.  AVe  must,  there- 
fore, decline  to  depart  from  our  rule  as  above  stated. 

Appellant  attempts  to  show  good  cause  for  failure  to  as- 
sign error  by  reason  of  an  alleged  oral  stipulation  or 
agreement  between  the  district  attorney  and  counsel  for 
appellee.  The  district  attorney  makes  affidavit  that  he 
had  an  oral  understanding  witli  opposite  counsel  that  if  he 
required  more  than  the  statutory  time  within  which  to  per- 
fect an  appeal,  they  would  grant  the  same.  We  have  every 
reason  to  believe  in  the  sincerity  of  the  district  attorney. 
His  reputation  and  standing  is  such  as  to  compel  us  to 
believe  that  he  understood  that  he  had  such  an  agreement. 

Counsel  for  appellee,  and  appellee,  however,  make  affi- 
davit that  they  had  an  oral  understanding  with  the  district 

attorney  to  the  effect  that  they  would  waive  any  notice 
2  or  time  to  which  they  might  be  entitled,     so  that  an 

early  hearing  of  the  case  might  be  had  in  this  court. 
In  other  words,  they  say  they  agreed  to  things  which  would 
expedite  the  hearing  of  the  case,  not  to  things  which  would 
delay  the  hearing.  We  likewise  cannot  doubt  the  sincer- 
ity of  counsel  for  appellee. 

We  have  then  a  case  where  counsel  who  has  defaulted 
in  relying  upon  an  oral  agreement  to  excuse  his  default,, 
which  oral  agreement  was  never  understood  alike  by  the 
parties  to  it.     The  question  is  as  to  who  must  suffer  by 
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reason  of  the  misunderstanding.  We  think  the  person' in 
default,  and  who  is  relying  upon  an  oral  agreement,  must 
puffer.  He  had,  in  the  first  place,  no  right  to  rely  upon 
word  of  mouth,  and  to  entrust  such  an  important  matter 
to  the  memory  of  himself  and  others.  More  friends  have 
been  lost  among  the  members  of  the  profession  in  this  way 
than  in  all  others  combined,  and  the  rights  and  interests 
of  clients  ought  not  to  be  jeopardized  by  entrusting  them 
to, the  uncertainties  of  human  memory.  It  is  almost 
1  an  act  of  negligence  on  the  part  of  counsel  to  do  so. 

We,  therefore  hold,  that  the  State  has  failed  to  show 
good  cause  for  its  default  in  this  particular. 

The  judgment  in  this  case  contained  the  following 
recital :  "and  the  plaintiff  and  defendant  by  their  respective 
attorneys  having  consented  and  stipulated  that  the  trial 
judge  should  pass  upon  the  question  raised  by  the  demur- 
rer, pro  forma,  to  the  end  that  a  speedy  determination  of 
the  questions  involved  herein  may  be  had  in  the  Supreme 
Court  of  the  State  of  New  Mexico ;  it  is  therefore,  ordered, 
adjudged  and  decreed",  etc. 

We  desire  to  put  our  stamp  of  disapproval  upon  this 
character  of  proceeding.     Aside  from  the  question  as  to 

whether  this  judgment  is  not  a  consent  judgment  of 
3  such  a  character  as  to  deprive  this  court  of  jurisdiction 

to  consider  it,  which  question  we  do  not  decide,  it  is  cer- 
tainly not  the  mature  decision  and  judgment  of  the  dis- 
trict court.  This  court  is  a  court  of  review,  and  should  not 
be  called  upon  to  decide  questions  which  have  not,  in  fact, 
been  decided  in  the  court  below. 

It  follows  that  the  motion  to  strike  from  the  files  the  as- 
signments of  error,  and  the  motion  to  dismiss  the  appeal 
and  affirm  the  judgment  below  should  be  granted,  and,  IT 
IS  SO  ORDERED. 
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[No.  1670.  August  11,.  1914] 

ROY  J.  CRICHTOX,  Plaintiff,  THE  UXITED  STATES 
BANK  &  TRUST  CO.,  THE  OCCIDEXTAL  LTFK 
INS.  CO.,  and  M.  W.  FLOURXOY,  Trustee,  Interve- 
ners, Appellants,  vs.  AXDY  J.  STORZ,  Et.  Ux.,  De- 
fendants,  WOOD-DAYIS  HARDWARE  CO.,  et  al.. 
Plaintiffs,  Appellees. 

SYLLABUS  BY  THE  COURT. 
1.  Certain  provisions  of  Subdivision  4,  of  Rule  XIII,  adopt- 
ed by  this  court  March  22,  1912,  are  inconsistent  with  Section 
21,  Chap.  67.  S.  L.  1907,  and  where  an  appeal  has  been  dis- 
missed, for  a  failure  to  comply  with  a  provision  of  such  rule, 
clearly  Inconsistent  with  the  statute^  the  order  dismissing 
the  appeal  will  be  set  aside  and  the  cause  reinstated. 

P.  324 

Appeal  from  District  Court,  Santa  Fe  County;  Edmund 
C.  Abbott,  Presiding  Judge.  Dismissal  vacated.  Cause  re- 
instated. 

A.  B.  McMillan,  Albuquerque;  N.  B.  Laughlix,  Santa 

Fe,  for  appellants. 

Briefs  on  motion  to  re-instate.  Sees.  20,  21,  Chap.  57, 
L.  1907;  Pars.  4,  8,  Rule  13;  Jurisdiction.  Elliott  on  App., 
Sec.  541. 

Catron  &  Catron,  for  appellees. 

132  Pac.  249:  17  X.  M.  664;  133  Pac.  974;  121  Pac. 
794. 

Appellant's  Keply  Brief. 

Sec.  21,  Chap.  57,. L.  1907. 

OPINION. 

ROBERTS,  C.  J. — The  order  granting  an  appeal  in  this 
cause  was  made  and  entered  by  the  District  Court  of  Santa 
Fe  County  on  the  24th  day  of  November,  1913.  February 
21,  1914,  appellants  filed  three  copies  of  tlie  transcript  of 
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the  record  with  the  cJerk  of  this  court.  On  March  13th, 
thereafter,  appellants  filed  assignments  of  error.  On 
March  26th,  thereafter,  appellees  filed  a  motion  to  dismiss 
the  appeal,  because  appellants  had  failed  to  file  and  serve 
copies  of  briefs,  as  required  by  Subdivision  4  of  Rule 
XIII,  of  this  court.  On  March  30th,  an  ordl?r  was  made 
dismissing  the  appeal.  Thereafter,  on  April  1,  appellants 
filed  a  motion  to  vacate  the  order  of  dismissal  and  rein- 
state the  cause  and  for  leave  to  file  briefs. 

The  rule  in  question,  under  which  the  order  dismissing 
tlie  appeal  was  made,  reads  as  follows : — 

^'Ten  printed  copies  of  the  abstract,  points  and  authori- 
ties required  by  this  rule  and  of  the  transcript,  where  the 
same  is  required  by  law  to  be  printed,  shall  be  filed  with 
the  clerk,  and  two  copies  thereof,  shall  be  served  on  the 
adverse  party,  his  attorney  or  counsel,  by  the  ])laintiff  in 
error  or  appellant,  within  thirty  days  after  the  original 
transcript  of  record  is  filed  in  the  office  of  the  clerk  of 
this  court  and  by  the  defendant  in  error  or  appellee  with- 
in thirty  days  after  b«ing  served  with  a  copy  of  the  trans- 
cript, when  the  same  is  required  by  law  to  be  printed,  and 
two  copies  of  the  brief  of  appellant  or  plaintiff  in  error, 
appellant  or  plaintiff  in  error  may  file  a  reply  brief  within 
ten  days  after  being  served  Mnth  copies  of  the  brief  of  ap- 
pellee or  defendant  in  error." 

This  rule,  it  will  be  seen,  requires  appellant  or  plain- 
tiff in  error,  to  file  his  brief  within  thirtv  davs  after  the 
original  transcript  of  record  is  filed  in  the  office  of  tlie 
clerk  of  this  court,  and  this,  notwithstanding  the  fact,  that 
under  the  provisions  of  Section  21,  Chapter  57,  S.  L.  1907, 
the  appellant  or  plaintiff  in  error  is  not  required  to  file 
his  assignments  of  error  until  "on  or  before  the  return 
day,"  which  requirement  clearly  would  Iw  satisfied  by  tlio 
filing  of  assignments  of  error  on  the  return  day,  which 
under  the  provisions  of  Section  20,  of  said  Chapter,  as 
amended  by  Chapter  120,  S.  L.  1909,  is  130  days  after 
the  allowance  of  the  appeal  by  the  district  court,  or  the 
granting  of  the  writ  of  error  by  this  court.  It  will  thus 
be  seen  that  the  rule  is  inconsistent  with  the  statute,  for  it 
would  require  the  brief  to  be  filed  within  thirty  days  after 
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the  transcript  of  the  record  is  filed  with  the  clerk,  not- 
withstanding the  fact  that  assignment  of  errors  had  not 
been  filed,  or  that  such  assignment  had  not  been  filed  at  the 
same  time  the  transcript  was  filed.  Where  a  rule  adopted 
by  the  court  contains  provisions  inconsistent  with  a  statute, 

the  inconsistent  provisions  will  not  be  enforced,  and  an 
1  order  dismissing  an  appeal,  for  a  failure  to  comply 

with  a  provision  of  such  a  rule,  clearly  inconsistent  with 
the  statute,  will  be  set  aside  and  the  cause  reinstated.  The 
appellants  should  have  been  allowed  30  days  after  the  fil- 
ing of  their  assignment  of  errors  within  which  to  have 
filed  and  served  briefs.  Their  time  within  which  to  do  so 
would  not  have  expired  until  April  12th,  consequently,  the 
court  should  not  have  dismissed  the  appeal  because  of  their 
failure  so  to  do  prior  to  March  26th. 

Appellees  rely  upon  the  case  of  Hillard  vs.  Insurance 
Co.,  17  N.  M.  664,  where  this  court  dismissed  the  appeal 
for  failure  to  file  and  serve  briefs  within  thirty  days  after 
the  transcript  was  filed.  In  that  case,  however,  the  as- 
signment of  errors  was  filed  more  than  thirty  days  prior 
to  the  default,  and  the  question  here  raised  was  not  in  that 
I  case. 

The  attention  of  the  court  having  been  called  to  such  in- 
consistency, we  have  amended  the  rule,  so  tliat  the  same 
now  reads  as  follows : 

^nJVIiere  the  transcript  of  record  and  proceedings  in  the 
cause  is  required  by  law  to  be  printed,  ten  printed  copies 
must  be  filed  with  the  clerk  and  two  copies  delivered  to 
the  adverse  party,  liis  attorney  or.  counsel,  within  thirty 
days  after  the  original  transcript  of  record  is  filed  in  the 
office  of  the  clerk  of  this  court.  Within  thirty  days  after 
filing  assignment  of  errors,  appellant  or  plaintiff  in  error 
shall  file  ten  printed  copies  of  his  brief  with  the  the  clerk 
and  serve  two  copies  thereof  on  the  adverse  party,  his  at- 
torney or  counsel.  The  defendant  in  error,  or  appellee, 
shall,  in  like  manner  file  and  serve  upon  the  adverse  party 
the  same  number  of  copies  of  his  brief  within  30  days 
after  being  served  with  copies  of  brief,  as  above  provided. 
PROVIDED,  HOWEVER,  that  the  appellee  or  defend- 
ant in  error  shall  not  be  required  to  file  liis  brief  before  the 
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return  day.  Appellant  or  plaintiff  in  error  may  file  a 
reply  brief  within  ten  days  after  being  served  with  copies 
of  the  brief  of  appellee  or  defendant  in  error.  Where  the 
briefs  are  typewritten,  as  permitted  by  subdivision  nine, 
of  this  rule,  only  five  copies  need  be  filed  with  the  clerk 
and  one  copy  served  on  the  adverse  party,  but  the  time  of 
filing  and  service  shall  be  governed  by  the  provisions  of 
this  subdivision." 

For  the  reasons  stated,  the  order  of  dismissal  will  be  va- 
cated and  the  cause  reinstated,  and  appellant  will  be  al- 
lowed thirty  days  within  which  to  file  briefs,  and,  IT  IS 
SO  ORDERED. 

[No.  1654,  August  17,  1914.] 

STATE  OF  NEW  MEXICO,  Appellee,  vs.  EDUARDO 
CHAVEZ,  FRANCISCO  MONTOYA  and  MARIANO 
TRUJILLO,  Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  Sections  2986'  and  2987,  C.  L.  1897»  requires  a  continu- 
ance of  a  cause  for  absence  of  a  witness  only  in  case  the  ap- 
plicant has  "no  other  witness  by  whom  such  facts  can  be 
fully  proved."  Where,  after  the  overruling  of  a  motion  for 
continuance,  the  desired  fact  is  fully  proved  by  other  wit- 
nesses, the  ruling  of  the  court  in  denying  the  continuance, 
even  if  technically  erroneous  when  made,  is  rendered  harm- 
less. 

P.  328 

2,  3,  4.  Assignments  of  error  held  not  available  upon  well 
established  rules  of  practice. 

P.  328 

5.  An  instruction  that  "there  has  been  manifest  perjury 
by  witnesses  who  have  testified  in  this  case,  as  counsel  for 
both  sides  have  claimed  in  their  argument.  They,  of  course, 
differ  as  to  which  witnesses  have  testified  falsely.  It  is  for 
you  to  determine  from  all  of  the  evidence,  which  includes 
the  appearance  of  the  witness  when  testifying  as  well  as 
what  they  said,  what  evidence  you  credit,"  held  erroneous, 
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a 

as  violative  of  Section  2994,  C.  L.,  1897,  which  forbids  com- 
ment by  the  court  upon  the  weight  of  the  evidence. 

P.  330 

Appeal  from  District  Court,  Union  County;  Merritt  C. 
Mechem,  Presiding  Judge;  Reversed  and  Bemanded. 

IsA^vc  Bartii,  for  appellants. 

Abuse  of  discretion.  8  Pac.  685;  6  Cal.  248:  91  Pao. 
105;  41  Cal.  456;  6  S.  W.  721;  21  Fla.  70;  61  Am.  St. 
Rep.  334;  62-9  Cyc.  173;  7  Pac.  599;  Sees.  2050-2051  C. 
L.  1884;  16  L.  R.  A.  239;  9  Cyc.  186,  177,  173,  183;  13 
Tex.  App.  468 ;  12  So.  352 ;  61  S.  W.  119 ;  14  L.  R.  A.  609 ; 
32  L.  R.  A.  108;  92  Mo.  41;  96  M.  298;  93  Mo.  273;  16 
L.  R.  A.  239;  50  N.  W.  285;  8  X.  M.  583;  2  N.  M.  93, 
114,  474;  2  Pac.  78;  42  Pac.  63;  78  Pac.  504;  7  Tex.  App. 
472;  14  Cent,  Digest  2502;  107  Ind.  154,  22  La.  43;  Sec. 
2994  C.  L.  1897;  76  N.  E.  499;  38  So.  460;  37  Law  Ed. 
1137;  40  Law  Ed.  395;  8  S.  E.  536;  4  S.  E.  814;  37  Pac. 
1031 ;  24  Pac.  808 ;  26  Pac.  502. 

Variance  between  allegations  and  proof.  93  S.  W.  722 : 
95  S.  W.  522 ;  27  Am.  St.  Rep.  945 ;  87  S.  W.  347 ;  9  N. 
M.  598;  8  X.  M.  583;  7  K  M.  532;  Sackett  Inst.  p.  1813; 
50  X.  W.  285. 

Ira  L.  Grimshaw,  for  appellee. 

Court  did  not  err  in  compelling  defendants  to  go  to 
trial  without  admitting  that  facts  set  forth  in  aflBdavit  for 
continuance  were  true.  15  N.  M.  332 ;  14  X.  M.  546,  554- 

*0  m*  mi- 

iyoo. 

Court  did  not  err  in  failing  to  instruct  jury  on  simple 
assault.  89  Pac.  250. 

Court  did  err  in  giving  instruction  numbered  16,  to  tlio 
effect  that  there  had  been  manifest  perjury  committed  bv 
witnesses.  Sec.  2994,  C.  L.  1897;  124  Pao.  399;  59  S.  W. 
5(54,  565;  32  Tex.  Crim.  R.  219-228;  27  Tex.  App.  146, 
163;  35  Tex.  Crim.  R.  133,  134-135;  150  S.  W.  296;  29 
X.  C.  24,  28;  47  X.  C.  187;  11  Mont.  498,  509;  16  Ga. 
368,  375-376:  72  Cal.  623-627:  129  Cal.  258,  262;  142 
Ala.  287,  296;  170  Mich.  683,  685;  51  Xeb.  672;  56  Xeb. 
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455;  60  Xeb.  101;  79  Me.  120;  71  X.  J.  L.  323;  97  S.  W. 
815;  138  X.  W.  294;  56  So.  401:  16  W.  Va.  307;  Blash- 
field  Insts.  to  Juries,  Sec.  38. 

OPINION. 

PARKER,  J. — Appellants  were  convicted  of  the  crime 
of  assault  with  a  deadly  weapon. 

They  assign  error  upon  the  refusal  of  the  court  to  grant 
Si  continuance.     The  same  was  sought  on  the  ground  of 
the  absence  of  three  witnesses.    As  to  the  testimony  of  one 
of  them,  the  court  required  the  State  to  admit  that  the 
absent  witness,  if  present,  would  testify  as  outlined  in  the 
affidavit  in  support  of  the  motion,  but  as  to  the  other  two 
witnesses,  he  did  not  so  require;     Three  other  witnesses 
were  produced  by  defendants,  who  testified  to  the  identical 
facts  in  substance  which  it  was  alleged  the  absent  witnesses 
would  testifv  to.  The  sole  defense  of  .defendants  was  that  of 
alibi,  and  all  of  the  witnesses,  both  those  who  testified  and 
those  who  were  absent,  were  relatives  of  the  defendants  and 
who  were  absent,  were  relatives  of  the  defendants  and 
lived  at  the  same  place,  and  some  of  them  in  the  same 
houses,  with  the  two  absent  witnesses.     The  witnesses  who 
testified  fullv  covered  the  whereabouts  of  the  defendants 
during  the  whole  of  the  time  of  the  occurence  of  the  al- 
leged crime,  and  some  of  them  covered  all  or  nearly  all 
of  the  identical  facts  set  up  in  the  affidavit  for  continuance 
as  the  proposed  evidence  of  the  two  absent  witness.     Our 
statute  requires  an  affidavit  in  support  of  a  motion  for  con- 
tinuance that  the  defendant  "knows  of  no  other  witness  bv 
whom  such  facts  can  be  fully  proved.''  Section  2986  C.  L. 
1897.    This  was  done  in  this  case.    But  the  essential  fact 
to  be  proved  was  the  absence  of  defendants  from  the  scene 
of  the  alleged  crime  at  the  time  it  was  committed.     This 
was  fullv  shown  by  the  evidence  of  the  defendants'  wit- 
nesses  and  the  admission  bv  the  State  as  to  the  evidence  of 
the  one  witness.    Under  such  circumstances  it  is  clear  that 
the  affidavit  of  defendants  was  not  true  in  substance,  al- 
thougli  it  may  have  been  technically  so,  owing  to  allega- 
tions of  some  more  minute  details  therein  as  to  the  propos- 
ed testimony  of  the  abr^ent  witne??os,  and  which  details  may 
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not  all  have  been  shown  bv  the  other  evidence.     Under 
such  circumstances,  the  overruling  of  the  motion  for 

1  continuance,  even  if  technically  erroneous  at  the  time 
it  was  done,  becomes  harmless  at  the  later  stage  of  the 

trial. 

Counsel  for  defendants  assign  error  because  the  court 
did  not  compel  the  State  to  admit  the  truth  of  the  pro- 
posed testimony  of  the  one  absent  witness  as  outlined  in 
the  affidavit  for  continuance,  but  instead  only  required  it  to 
admit  that  the  witness  would  testify  if  present.  In  other 
^yords,  counsel  attacks  the  constitutionality  of  our  statute, 
which  was  literally  followed  by  the  court.  Sec.  2987,  C.  L., 
1897.  The  answer  to  this  assignment  is  twofold.  First,  no 
such  ((ucstion  was  presented  to  the  trial  court  at  the  time 
the  requirement  was  made.  Second,  counsel  argues  an  en- 
tirely different  question  in  the  brief,  viz:  that  it  is  a  viola- 
tion of  defendants'  rights  to  compel  them  to  go  to  trial 
without   a  witness,  notwithstanding  the  admission   by 

2  the  State  that  the  witness,  if  present,  would  testify  as 
outlined  in  the  affidavit.     Roth  the  assignment  and  the 

argument,  therefore,  must  fail. 

Counsel  for  defendants  assign  error  upon  the  failure  of 

the  court  to  submit  to  the  jury  the  question  of  the  guilt 

of  defendants  of  simple  assault.     This  assignment  is 

3  likewise  not  available  to  raise  the  question.     The  ex- 
ceptions to  the  instructions  in  the  lower  court  raised 

no  such  question,  but  went  simply  to  the  proper  definition 
of  assault.  Xo  request  for  the  submission  of  simple  as- 
sault to  the  jury  was  made  by  counsel  for  the  defendants. 
Counsel  urges  that  there  is  a  fatal  variance  between  the 
allegations  and  the  proof  in  this,  that  the  charge  is  assault 
with  a  deadly  weapon  and  the  proof  shows  an  ordinary  as- 
sault and  battery  and  nothing  more.  At  the  close  of  the 
case  for  the  State,  defendants'  counsel  moved  the  court  to 
direct  a  verdict  for  defendants  as  to  the  second  count  of 
the  indictment,  (assault  with  deadly  weapon)  on  the 
ground  "that  the  proof  of  a  completed  assault — that  is — 
the  (^)mpleted  act  of  beating  or  striking — does  not  support 
an  allegation  of  an  assault,  and  is  an  entirely  separate  and 
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distinct  offense."  This  motion  in  no  wav  called  to  the  at- 
tention  of  the  court  the  alleged  error  set  out  in  the  as- 

4  signment.  Nor  was  it  called  to  the  attention  of  the 
court  in  the  motion  for  a  new  trial.     The  objection, 

therefore,  is  not  available  in  this  court. 

We  may  say,  however,  in  passing,  that  the  proof  amply 
supports  the  charge  of  assault  with  a  deadly  weapon. 

A  question  is  raised,  however,  by  the  fourth  assignment 
of  error.  It  is  this :  the  court  in  its  sixteenth  instruction 
used  the  following  language,  "There  has  been  manifest 
perjury  by  witnesses  who  have  testified  in  this  case,  as 
counsel  for  both  sides  have  claimed  in  their  argument. 
Tliey,  of  course,  differ  as  to  which  witnesses  have  testified 
falsely.  It  is  for  you  to  determine  from  all  of  the  evi- 
dence, which  includes  the  appearance  of  the  witness  when 
testifying  as  well  as  what  they  said,  what  evidence  you 
credit." 

Counsel  for  appellants  raise  a  question  which  seems  to 
l>e  properly  saved  below,  as  to  whether  this  instruction  is 
not  a  comment  on  the  weight  of  the  evidence  within  tho 
prohibition  of  Section  2994,  C.  L.  1897.  It  appears  from 
tlie  recital  in  the  instruction  that  counsel  for  the  State 
charged  the  defendants'  witnesses  with  perjury,  and  tliat 
counsel  for  defendants  charged  the  witnesses  for  the  State 
with  the  same  offense.  Without  intimating  to  the  jury 
with  which  statement  by  counsel  the  court  agreed,  he  did 
state  in  effect  that  he  agreed  with  one  of  them,  and  as- 
i^rted  that  perjury  had  been  committed.  It  is  true  that 
he  left  it  entirely  to  the  jury  to  determine,  wliich  set  of 
wdtnesses  was  guilty  of  tlie  offense.  But  he  found  as  a  fact, 
and  so  stated  to  the  jury,  that  one  set  of  witnesses  had 
committed  perjury.  He  tlius  took  from  the  jury  one  pliase 
of  their  province,  viz.  to  determine  the  weight  and  cre- 
dibility of  the  evidence  of  each  and  everv  witness.  Just 
what  effect  this  mav  have  had  on  the  minds  of  the  iurv  it 
is  impossible  to  say.  Of  course,  the  issue  was  very  narrow, 
it  was  as  to  where  the  defendants  were  at  tlie  time  of  the 
occurrence.  But  the  jurv'    were,  bv  tlie  instruction,  debar- 
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red  from  giving  to  the  testimony  of  each  witness  such 
weight  as,  under  all  the  circumstances,  it  was  entitled 
5  to.  The  possibilities  of  honest  error  or  mistake  on  tlie 
part  of  the  witnesses  were  eliminated,  and  the  jury  were 
told  in  effect  that  if  a  witness  testified  one  way  it  was  per- 
jury, and  if  he  testified  the  other  way,  it  was  the  trutli. 
This  was  error. 

The  Attorney  General  attempts  to  justify  the  instruc- 
tions under  the  doctrine  that  where  a  fact  is  admitted  bv 

ft 

both  parties,  it  is  not  error  for  the  court  to  assume  the 
fact  in  an  instruction.  The  doctrine  has  no  application. 
If  counsel  for  plaintiff  asserts  that  A,  a  witness  for  de- 
fendant, has  committed  perjury,  and  counsel  for  the  de- 
fendant asserts  that  B,  a  witness  for  the  plaintiff,  has  com- 
mitted perjury,  there  is  no  admitted  fact.  Besides,  the 
doctrine  relied  upon  is  applicable,  so  far  as  we  are  advis- 
ed, only  when  the  admitted  fact  is  one  involved  in  the  con- 
troversy under  investigation,  and  which  relates  to  the 
merits  of  the  controversy.  It  is  not  applicable  to  a  ques- 
tion of  the  credibility  of  witnesses. 

For  the  reasons  stated,  the  judgment  of  the  lower  court 
will  be  reversed,  and  the  cause  remanded  with  instructions 
to  award  a  new  trial,  and,  IT  IS  SO  ORDERED. 


[No.  1630,  August  22.  1914.] 


THE  C.  W.  KETTERING  MERCANTILE  COMPANY, 
a  corporation.  Appellant  vs.  W.  A.  SHEPPARD,  J.  E. 
BOLANDER  and  G.  T.  BOLANDER,  doing  business 
under  the  firm  name  and  style  of  SHEPPARD  &  BO- 
LANDER, Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  An  instruction  to  the  Jury  "that  the  plaintiff  has  es- 
tablished his  right  to  recover  |65.00  for  the  purchase  price  of 
the  insulating  material,"  being  based  upon  conflicting  evi- 
dence, would  be  a  comment  on  the  weight  of  the  evidence, 
and  erroneous  under  Section  2994.  C.  L.  1897. 

P.  332 
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2.  Loss  of  profits  growing  out  of  a  breach  of  contract  and 
resulting  to  an  unestablished  business  are  of  too  uncertain  a 
character  to  constitute  a  basis  for  the  computation  of  dam- 
ages for  the  breach. 

P.  334 

Appeal  from  the  District  Court  of  Sierra  County;  Mer- 
ritt  C.  Mechem,  Presiding  Judge.  Remanded  with  inetruc- 
tions. 

Edward  D.  Tittmanx,  for  appellant. 

Basis  for  damages.  12  Ind.  542 ;  16  N.  M.  302 ;  S.  W. 
648;  53  L.  R.  A.  33;  8  L.  B.  A.  X.  S.  255 ;  S.  W.  206;  91 
N.  W.  508;  13  Fed.  72;  128  Fed.  693;  138  Fed.  150;  61 
X.   E.  561 ;  76  N.  E.  294 ;  67  X.  E.  867 ;  51  X.  W.  930. 

Anticipated  profits.  94  Pac.  258;  111  Fed.  96;  161  111. 
App.  180;  41  S.  E.  911;  150  111.  App.  372;  123  S.  W.  67; 
120  X^.  W.  1030 ;  37  S.  E.  130 ;  Sedgwick  on  Dam.  219-234, 
Vol.  1,  7th  Ed. ;  87  Pac.  331 ;  113  Fed.  72 ;  51  X.  W.  930; 
62  S.  E.  748;  96  Pac.  1112;  11  X^  W.  828;  12  X.  W.  640; 
193  Fed.  1;  148  S.  W.  269;  22  Pac.  502;  141  S.  W.  1019; 
119  Pac.  374 ;  185  Fed.  748. 

H.  A.  WoLFORD,  for  appellees. 

Third  assignment  of  error.  8  L.  A.  X.  S.  255 ;  Sedgwick 
on  Dam.,  p.  123,  Vol.  1. 

STATEMENT  OF  FACTS. 

This  is  an  action,  as  set  out  in  tlie  complaint,  to  recover 
for  an  ice  box  sold  a])pcllees  at  the  contract  price  of 
$515.00;  insulating  material  to  bo  used  in  connection 
therewith  at  a  price  of  $65.00;  and,  freight  prepaid  by  ap- 
pellant from  the  factory  at  Waterloo,  Iowa,  to  Omaha, 
Xebraska,  in  the  sum  of  $20.30,  making  an  aggregate  sum 
of  $600.30,  for  whicli  the  complaint  ])rays  recovery. 

The  defendants,  1)y  their  answer,  admit  an  agreement 
to  purchase  an  ice  box  or  cooler  and  sufficient  material  to 
insulate     certain     pijx^s     in     connection     therewith,     but 
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deny  liability  for  freight  charge  and  further  set  up  that  the 
ice  box  or  cooler,  together  with  insulating  material  was  to 
be  furnished  for  a  consideration  of  $515.00,  defendants  to 
pay  freight  from  Omaha,  Nebraska,  and  that  a  failure  to 
conform  to  specifications  resulted  in  damages  to  the 
amount  of  $250.00. 

Defendants  put  in  a  counterclaim  of  $1,450.00  based 
npon  damages  for  alleged  breach  of  a  contract  between  the 
same  parties  for  the  installation  of  certain  ice  and  refrig- 
erating apparatus,  which  contract,  it  was  asserted,  had 
been  broken  in  divers  and  sundry  respects.  At  the  trial 
the  item  for  freight,  referred  to  in  the  complaint,  was 
eliminated  and  no  appeal  taken  from  the  court's  ruling  in 
that  respect. 

The  court  instructed  the  jury  that  it  must  find  for 
plaintiff  for  not  less  than  $515.00,  but  might  deduct  from 
this  amount  damages  up  to  $40.00  for  faulty  blue  prints; 
damages  not  exceeding  $50.00  for  loss  of  profits  caused  by 
delay  in  the  shipment  of  ice  making  plant;  and,  damages 
not  exceeding  $117.00  for  failure  of  the  ice  plant  to  make 
ice  as  stipulated,  as  to  time  and  quantity,  in  the  contract. 

The  jury  returned  a  verdict  giving  the  defendants  the 
maximum  damages  mentioned  in  the  court's  instructions 
and  finding  that  plaintiff  was  entitled  to  recover  from  the 
defendants  the  sum  of  $308.00.  From  the  judgment  for 
said  sum  of  $308.00,  in  favor  of  plaintiff,  plaintiff  sued 
out  this  appeal. 

Other  facts  are  stated  in  the  opinion. 

OPINION. 

HANNA,  J. — Our  attention  is  first  directed  to  an  al- 
leged error  in  the  refusal  of  the  trial  court  to  give  plain- 
tiff's requested  instruction  No.   2,  which  was:  "That 
1  plaintiff  has  established  his  right  to  recover  $65.00  for 
the  purchase  price  of  the  insulating  material." 
There  was  a  conflict  of  evidence  upon  this  issue  in  the 
case   and   the  instruction  would,  therefore,  have   been   a 
comment  upon  the  weight  of  the  evidence  and  objection- 
able as  violating  Sec.  2994,  C.  L.  1897.  Douglass  vs.  Ter- 
ritory, 17  X.  M.  108,  124  Pac.  339. 
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The  second  and  third  assignments  of  error,  raise  sub- 
stantially the  same  question,  viz:  The  admission  of  evi- 
dence to  show  damages  in  the  loss  of  profits  of  an  unestab- 
lished  business  was  of  too  remote  a  character  to  be  consid- 
ered as  the  proper  measure  of  damages  for  alleged  breach 
of  a  contract  by  failure  to  deliver  machinery  within  time 
specified  in  the  contract. 

It  was  sought  to  measure  the  damages  by  proving  what 
the  profits  were  after  the  business  was  established  without 
proof  of  contingent  sales  during  the  time  of  the  alleged 
delay  under  the  contract. 

It  is  axiomatic  that  damages  must  be  certain  and  if  of 
a  speculative  nature  cannot  be  fairly  considered  as  having 
been  within  the  contemplation  of  the  parties  at  the  time 
they  entered  into  the  contract. 

The  early  English  and  American  rule  in  cases  of  con- 
tract or  of  tort,  denied  profits  as  a  part  of  the  damages  to 
be  compensated.  The  reason  being  that  profits  were  con- 
tingent and  speculative  and  often  the  subject  of  opinion^ 
This  former  rule  has  been  very  largely  modified  and  a 
plaintiff  may  now,  in  proper  cases,  show  a  gain  prevented, 
or  a  loss  of  profit,  as  a  ground  of  compensation.  1  Sedg- 
wick on  Damages,  (9th  Ed.)  Sec.  176;  De  Palma  vs. 
Weinman,  15  X.  M.  89,  16  N.  M.  302. 

It  is  needless  to  say  that  the  profits  recoverable  must  be- 
proximate,  natural  and  certain. 

The  necessity  that  the  damage  should  be  certain  has  re- 
sulted in  the  rule  that  loss  of  profits  growing  out  of  a 
breach  of  contract  and  resulting  to  an  unestablished  busi- 
ness are  of  too  uncertain  a  character  to  constitute  a  basis 
for  the  computation  of  damages  for  the  breach. 

1  Sedgwick  on  Damages,  (9th  Ed.)  Section  183;  3 
Sutherland  on  Damages,  (3rd  Ed.)  Page  2136. 

In  the  case  under  present  consideration  the  damages 
sought  are  for  loss  of  profits  alleged  to  have  resulted  from 
delay  in  delivering  machinejy  for  use  in  a  new  business 
and  the  measure  of  this  loss  is  predicated  upoil  the  opinion 
of  a  witness  as  to  profits  after  the  establishment  of  tho- 
business. 

As  said  by  Chief  Justice  Bleckley,  in  Kenny  vs.  Collier,. 
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79  Ga.,  743,  "If  anything  is  speculative,  remote,  and  con-  . 
tingent,  it  is  the  net  income  from  a  business  never  begun.'' 
It  is,  therefore,  our  opinion  that  anticipated  or  expected 
profits  from  a  business  prior  to  its  establishment  is  an  im- 
proper element  in  the  measure  of  damages,  because  it 
2  cannot    be    proved    that    tliey    would    have    been    rea- 
lized. 

States  vs.  Durkin,  68  Pac.  1091;  Consumers  Pure  Ice- 
Co.  vs.  Jenkins,  58  III.  App.  519;  Hair  vs.  Harncs,  2^}  Ills. 
App.  680;  Green  vs.  Williams,  45  111.  ?0G;  Central  Trust 
Co.  vs.  Artie  Ice  Machinery  Manufacturing  Co.,  2{]  Atl. 
Rep.  493;  Winslow  Elevator  &  Machinery  Co.,  vs.  Hoff- 
man, et  al.,  17  L.  R.  A.  (N.  S.)  1130;  Bank  of  Portland  vs. 
Carrol,  88  Pac.  1012 ;  Coweta  Falls  Manufacturing  Co., 
vs.  Rogers,  60  Am.  Dec.  602;  Winston  Cig.  M.  Co.,  vs. 
Wells-Whitehead  Tab.  Co.,  8  L.  R.  A.  (X.  S.)  255. 

For  the  reasons  stated  it  is  apparent  that  the  trial  court 
was  in  error  in  admitting  the  evidence  complained  of  and, 
consequently,  in  error  in  instructing  the  jury  that  it  might 
allow  damages  based  upon  reasonable  pioi'Us,  if,  as  appears 
from  the  record,  anticipated  or  expected  profits  of  the  un- 
established  business  are  the  basis  of  the  damages  claimed. 
The  proof,  as  to  damages  allowed  by  the  jury  under  the 
instructions  of  the  trial  court  in  the  items  of  fifty  and  one 
hundred  and  seventeen  dollars  respectively,  having  been 
based  entirely  upon  the  expected  or  estimated  profits  of  the 
business  prior  to  its  establishment  is  insufficient  to  sup- 
port the  damages  claimed  and  should  not.  have  been  al- 
lowed. Our  conclusion  upon  the  question  disposes  of  the 
remaining  assignments  of  error,  which  otherwise  we  would 
consider. 

For  the  reasons  stated  the  cause  is  remanded  with  in- 
structions to  the  District  Court  to  enter  judgment,  in  fa- 
vor of  plaintiff,  in  the  sum  of  four  hundred  and  seventy- 
five  dollars,  together  with  interest  from  the  date  of  the 
original  judgment,  and,  IT  IS  SO  ORDERED. 


JANUARY  TERM.  A.  D.  1914  335 

Chetham-Strode  v.  Blake,  19  N.  M.  335 

[No.  1682,  August  22,  1914.] 

XATHERINE  CHETHAM-STRODE,  Appellee,  vs.  J.  J. 
BLAKE,  and  MBS.  LIZZIE  BLAKE,  Appellants. 

SYLLABUS  BY  THE  COURT. 
Sections  3963,  3964,  3955  and  3960,  C.  L.  1897,  construed. 
Held  that  Section  3960,  which  was  enacted  as  Section  16,  of 
the  Act  of  January    12,    1852,    "Regulating    Conveyances" 
should  be  construed  in  connection  with  Sections  14  and  15 
of  said  Act,  and  when  so  construed,  following  the  rule  an- 
nounced by  the  Supreme  Court  of  Missouri,  from  which  said 
Act  was  borrowed,  such  section  renders  an  unrecorded  con- 
veyance invalid  only  as  to  subsequent  purchasers  and  mort- 
gages, in  good  faith,  and  without  notice  of  such  unrecorded 
conveyance.    Held,  further  that  such  section  was  repealed  by 
Sections  1,  2  and  3  of  Chapter  X,  S.  L.  1887,  (Sections  3953, 
3954  and  3955,  C.  L.  1897)  and  that  the  latter  sections  render 
such  unrecorded  conveyance  invalid  only  as  to  subsequent 
purchasers  and  mortgagees,  in  good  faith,  and  withcmt  notice 
of  such  imrecorded  conveyance.     Hence,  where  F.  conveys 
real  estate  to  S.  who  fails  to  record  such  deed  until  after 
suit,  in  attachment  is  filed  against  F.  but  who  records  the 
same  prior  to  sale,  under  execution  issued  upon  a  judgment 
rendered  in  such  attachment  suit,  a  purchaser  at  such  sale 
is  charged  with  notice  of  such  conveyance,  at  the  time  he  be- 
comes such,  and  a  sheriff's  deed  issued  to  him,  for  the  land 
so  purchased,  is  invalid,  as  against  the  holder  of  such  prior 
deed,  and  constitutes  a  cloud  Upon  his  title. 

P.  343 

Appeal  from  the  District  Cotirt,  Dona  Ana  County;  Ed- 
ward L.  Medler,  Presiding  Judge ;  affirmed. 

J.  H.  Paxton,  Las  Cruces,  X.  M.,  for  appellants. 

Lien  of  attachment.  C.  L.  1865,  Chap.  4,  Sec.  14;  C. 
L  1884,  Sec.  2761 ;  Act  Jan.  12,  1852 ;  Sec.  3960,  C.  L. 
]897;  Sees.  1,  2,  3,  Chap.  10,  L.  N.  M.  1887;  10  X.  M. 
408 ;  1  N.  M.  306 ;  183  Mass.  382 ;  R.  S.  Chap.  127,  Sec. 
4;  90  Mass.  584;  129  Mass.  210;  43  Pac.  216;  4  L.  R.  A. 
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223;  6  111.  187;  218  111.  182;  75  Fed.  929;  17  Fed.  780; 
20  Tex.  Civ.  App.  168 ;  72  S.  W.  613 ;  48  S.  W.  35 ;  9  Ohio 
108;  22  Vt.  137;  29  So.  379;  7  Me.  464;  5  Me.  369;  7  Me. 
195;  23  Me.  170;  39  Am.  Dee.  614;  121  Ind.  147;  2  Minn. 
264;  121  Pac.  204;  6  Minn.  220;  13  K  M.  38;  16  N.  M. 
510;  2  Pom.  Eq.  Jur.  3rd.  Ed.,  Sec.  620;  90  N.  Y.  298;  38 
Kan.  319;  31  Mont.  249;  20  Mass.  149;  15  Minn.  89;  43 
Pac.  217;  4  Wigmore  on  Ev.  Sec.  2515;  5  Me.  369;  Sec. 
2696,  C.  L.  1897. 

Title  to  land.  C.  L.  1897,  Sec.  3021;  Chap.  62,  Sec. 
6,  L.  1901;  26  Wash.  48;  2  Ballinger's  Ann.  Codes  & 
Stats.  Sec.  4991;  36  S.  W.  320;  105  S.  W.  324;  26  S.  W. 
227;  51  111.  App.  387;  153  111.  625;  119  111.  548;  126  111. 
132;  246  111.  398;  99  Ind.  369;  48  Vt.  502;  48  N.  H.  304: 
128  Pac.  567;  40  Cyc.  2282. 

J.  F.  BoxHAM,  W.  K.  Eeber,  of  counsel,  attorneys  for 
Appellees. 

Unrecorded  deed.  Sec.  2871,  C.  L.  1897;  14  N.  M.  345; 
12  K  M.  460;  3  K  M.  659;  12  Peters  178;  102  Fed.  17, 
540;  1  Oreg.  202;  13  K  M.  32;  14  Mo.  170;  39  Mo.  100; 
43  Mo.  93;  62  Mo.  497;  9  S.  Dak.  36;  34  N.  W.  66;  46 
Cal.  161;  24  Ind.  165;  86  K  Y.  221;  89  N.  W.  Bep.  270. 

Judgment  lien  holders.  12  Cal.  363;  15  Cal.  128;  51 
Cal.  545;  17  Cal.  304;  18  Cal.  367;  19  Cal.  686;  8th 
Wall  292;  48  Mo.  335;  1  Bin.  493;  2  Bin.  40;  52  N.  Jfl 
Eq.  697;  21  AVash.  314;  51  N.  J.  Eq.  452;  97  Cal.  575;  32^ 
Pac.  599;  21  L.  K.  A.  33;  3  N.  J.  Eq.  474;  29  Am.  Dec. 
523. 

APPELLEE'S   SUPPLEMENTAL   BRIEF. 

Recording  of  written  instruments  affecting  title  to  real 
estate.  Chap.  10,  p.  26,  L.  1887;  Sutherland's  Stat. 
Const.  465;  Idem  463,  491,  492;  39  J.  J.Eq.  169;  16  ]S\ 
M.  497;  14  N.  M.  176;  Sees.  3953,  3955,  2361,  L.  1897; 
Sec.  10,  Webb  on  Record  of  Title;  27  Tex.  494;  1  Gilm. 
177;  40  111.  160;  86  Am.  Dec.  657;  35  Alt.  349;  10  Vt. 
555;  28  Vt.  288;  32  Vt.  109;  33  Vt.  252;  43  Vt.  402;  53 
Vt.  74;  130  Mich.  127;  9  X.  J.  L.  193;  7  N.  J.  Eq.  186; 
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14  N.  J.  Eq.  233;  12  N.  J.  Eq.  233;  12  N.  J.  L.  29,  30 
Atl.  866;  35  Pac.  I'^O;  93  Va.  364;  28  Grat.  433,  407;  3 
Kan.  App.  556;  141  la.  255;  83  Neb.  488;  89  N.  W.  720; 
176  U.  S.  484;  202  F.  S.  311. 

REPLY  BRIEF  OF  APPELLANTS. 

Interest  in  land  in  question.  I  Cranch  103;  166  U.  S. 
557;  2  Pet.  417;  Act  Jan.  12,  1852;  C.  L.  N.  M.  1884, 
Sees.  2761,  2763;  See.  3944,  C.  L.  1897;  1  N.  M.  306;  4 
Hun.  321;  13  X.  M.  565;  68  X.  H.  71;  75  F.  S.  292.  . 

OPINION. 

ROBERTS,  C.  J.— On  August  6tli,  1903,  John  Francis 
Findlay  was  the  actual  and  record  owner  of  the  real  es- 
tate involved  in  this  litigation.  On  that  date  he  conveyed 
the  same,  hy  warranty  dedd  to  the  appellee  herein,  who, 
however,  did  not  lodge  said  deed  for  record  until  Decem- 
ber 7th,  1903.  On  Xovember  25th,  1903,  Martin  Lohman 
sued  Findlay  in  the  District  Court  of  Dona  Ana  County, 
on  an  open  account  then  due,  and  on  the  same  day  a  writ 
of  attachment  was  issued  in  the  said  suit  against  Find- 
lay. On  Xovember  27th,  1903,  this  writ  was  levied  on  the 
land  in  question.  On  April  7th,  1904,  final  judgment  was 
rendered,  in  said  suit  against  Findlay,  foreclosing  the  at- 
tachment lien,  and,  under  a  writ  of  venditioni  exponas  is- 
sued at  the  foot  of  this  judgment,  the  land  was  sold  by  the 
sheriff  to  Martin  Lohman,  and  thereafter,  on  June  11th, 
1904,  the  sheriff  executed  to  Lohman,  a  sheriff's  deed  for 
the  same.  On  July  2nd,  1908,  Martin  Lohman  and  wife 
conveyed  the  land,  by  their  warranty  deed  to  J.  J.  Blake 
and  J.  A.  Blake.  J.  A.  Blake  died,  leaving  as  his  only 
heir,  Lizzie  Blake. 

Appellee  herein  has  been  in  possession  of  the  land,  since 
she  received  the  deed  from  Findlay,  and  she  instituted  the 
present  suit  to  quiet  her  title  to  the  same,  against  the  ad- 
verse claim  of  J.  J.  and  Lizzie  Blake,  which  claim,  as  in- 
dicated, grew  out  of  the  attachment  proceedings. 

The  trial  court,  upon  issue  joined,  heard  the  evidence 
and  rendered  judgment  for  appellee,  from  which  judgment 
this  appeal  is  prosecuted. 
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Section  aoCO,  C.  I,.  1897,  reads  as  follows : 

"None  of  said  writings  slial!  be  valid  except  to  the  par- 
ties interested  and  those  who  liave  actual  notice  of  the 
same,  nntil  it  shall  he  deposited  in  the  oftice  of  the  clerk 
to  be  registered." 

It  is  appellant's  contention,  that  nnder  this  section,  the 
lien  of  attaohnient,  levied  without  notice  of  a  prior  un- 
recorded deed,  takes  pi-ecedence  over  the  deed,  and,  there- 
fore, the  lien  of  l.olinian's  attachment,  ripened  by  fore- 
closure, sale  and  conveyance  into  apjwllant's  title,  takc^ 
procedcnce  over  tlie  appellee's  prior  unrecorded  deed. 

To  IJiis  contention  appellee  replies:  First,  that  the  stat- 
ute in  question  was  repealed  by  Chapter  10,  S.  L.  1887, 
and,  Second,  that  an  unrecorded  detnl  or  mortj^ge  will 
have  priority  over  the  lien  of  an  attachment,  although  the 
attaching  cre<litor  did  not,  atr  the  time  of  the  altaelimcnt 
or  levy  have  any  notice  of  the  unrecorded  deed  or  mort- 
gage. 

Section  39GII,  C.  L.  1897,  was  enacted  originally  as  Sec- 
tion IG  of  the  Act  of  .lamiary  Vi,  18-">3,  which  was  an  Act 
"Regulating  Conveyances."  This  act  was  c-opied  or  bor- 
rowed from  the  State  of  Missouri,  (Douglass  vs.  Lewis,  ;t 
X.  M.  596;  Arniijo  vs.  Armijo,  4.  N.  M.  57)  and  was  evi- 
dently translated  into  Spanish,  enacted  as  a  law  in  that 
language,  and  retranslated  into  English,  By  reason  of 
these  translations,  which  apparently  were  very  inaccurate, 
some  changes  in  the  pliraseology  have  been  made,  but  a 
com]>arison  of  the  Missouri  statutes  of  that  date  and  thi^ 
Act  will  clearly  demonstrate  that  it  was  the  intention  of 
the  legislature  to  copy  the  statues  of  that  state,  on  the  sub- 
ject of  conveyances  of  real  estate.  As  an  example  of  the 
inaccurate  translation  attention  is  directed  to  Section  14. 
of  the  New  Mexiw  Act.  The  Spanish  section  n^iuires  all 
writings  conveying  j-eal  estate,  to  be  re<;orded  in  tlie  ecmnty 
where  the  land  is  situate.  The  English  translation  pro- 
vides that  such  writings  shall  be  '"registered  in  the  office 
of  the  archives  of  the  county  wherein  said  conveyance  is 
made."  The  Territorial  Supreme  Court,  in  the  case  of 
Moore  vs.  Davey,  1  N.  Ml  303,  held  that  this  section  n-- 
cpiired  the  recordation  of  such  instniments  in  the  county' 
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wherein  the  convevanee  was  drafted  and  executed,  without 
regard  to  the  location  of  the  land,  which  decision  was 
clearly  erroneous,  as  the  Spanish  section  controlled,  the 
law  having  been  enacted  in  that  language. 

Section  15  of  said  Act,  correctly  translated,  reads  as 
follows : 

"Each  of  said  instruments  of  writing  when  signed,  sealed 
and  recorded  (or  registered)  in  the  manner  above  prescrib 
e(]  shall  be  notice,  from  the  time  it  is  placed  of  record  in 
the  archives  kept  for  that  purpose,  to  all  perscms  of  its  con- 
tents, and  all  purchasers  and  mortgagees  shall  be  consid- 
ered in  law  and  in  equity  as  having  received  due  notice 
thereof.'^ 

In  1887,  the  territorial  legislature  enacted  Chapter  X, 
which  was  an  ''Act  in  relation  to  the  recording  of  written 
instruments  affecting  real  estate."  The  first  three  sections 
of  this  Act,  which  appear  as  Sections  3953,  3954,  3955,  C. 
L.  1897,  read  as  follows: 

"Sec.  3953.  All  deeds,  mortgages,  United  States  pat- 
ents and  other  writings  affecting  the  title  to  real  estate, 
shall  be  recorded  in  the  office  of  the  probate  clerk  of  the 
county  or  counties  in  which  the  real  estate  affected  thereby 
is  situated. 

Sec.  3954.  Such  records  shall  be  notice  to  all  the  world 
of  the  existence  and  contents  of  the  instruments  so  record- 
ed from  the  time  of  recording. 

Sec.  3955.  From  and  after  the  1st  dav  of  Januarv, 
1888,  no  deed,  mortgage  or  other  instrument  in  wrifing, 
not  recorded  in  accordance  with  section  three  tliousand 
nine  hundred  and  fifty-three,  shall  affect  the  title  or  rights 
to,  in  any  real  estate,  of  any  purchase  or  mortgage  in  good 
faith,  without  knowledge  of  the  existence  of  such  unrecord- 
ed instruments." 

Appellee  contends  that  this  latter  act  repealed,  by  neces- 
sary implication  Section  16,  of  the  original  act,  (Sec.  3960, 
C.  L.  1897)  as  well  as  Sections  14  and  15  of  the  former 
act,  which  latter  sections,  we  understand  appellants  con- 
cede, were  repealed  by  the  Act  of  1887. 

In  order  to  arrive  at  a  solution  of  this  question,  it  is 
necessary  to  ascertain  the  legislative  intent  in  the  enact- 
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ment  of  the  sections  quoted  from  the  Act  of  1852,  and  the 
effect  of  those  sections,  and  likewise  the  sections  quoted 
from  the  Act  of  1887,  and  wlien  tliis  is  done  the  question 
will  be  easy  of  solution. 

While  section  16,  (3960,  C.  L.  1891)  provides  that 
"none  of  said  writings  shall  be  valid,  except  to  the  par- 
ties ioterested,  and  those  having  actual  notice  of  the  eame, 
until  it  shall  be  deposited  in  the  office  of  the  clerk  to  be 
registered,"  we  must  necessarily  resort  to  Section  15,  of 
said  Act  to  ascertain  who  may  take  advantage  of  the  fail- 
ure to  register,  for  it  will  not  be  contended  that  a  stranger 
to  the  title  could  question  the  validity  of  the  conveyance, 
because  of  the  failure  to  so  record.  When  the  conveyance. 
or  writing,  is  recorded,  in  the  proper  county,  after  having 
been  duly  excciited  as  required  by  such  Act,  Section  15 
provides  that  '"all  purchasers  and  mortgagees  shall  be  con- 
sidered, in  law  and  in  equity  as  having  received  due  notice 
thereof."  It  is  evident  that  the  legislature  intended  that  a 
failure  to  register  siich  conveyance  should  render  tlie  same 
invalid  only  as  to  purchasers  and  mortgagees,  and  no 
others  of  course  would  be  in  a  position  to  question  the  vali- 
dity of  the  conveyance.  This  was  the  construction  placed 
upon  the  same  sections  of  the  Missouri  statute,  by  the  su- 
preme court  of  that  state,  prior  to  the  enactment  of  the 
New  Mexico  statute,  and  "It  is  a  familiar  rule  of  law,  thai 
where  one  state  or  territory  adopts  a  statute  in  force  at 
that  time  in  such  state  or  territory,  it  also  adopts  the  con- 
strnction  by  the  courts  of  such  state  or  territory,  unless 
for  some  good  reason  the  courts  of  the  state  or  territory 
adopting  the  statute  should  see  proper  to  refuse  to  follow 
such  decisions  as  sound  interpretations  of  the  statute."' 
Armijo  vs.  Arniijo,  supra. 

In  the  ease  of  Davis  vs.  Owcnby,  14  Mo.  170,  the  ques- 
tion arose  as  to  whether  a  judgment  lien  took  precedence 
over  a  prior  unrecorded  deed,  and  the  court  held  that  n 
bona  fide  purchaser  of  property,  wlio  has  failed  to  record 
his  deed  until  after  a  judgment  has  been  recovered  against 
his  vendor,  but  who  records  it  prior  to  any  sale  under  the- 
judgment,  can  hold  it  against  the  person  purchasing  under 
the  judgment.    The  court  said : 
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"The  42nd  section,  in  declaring  that  no  such  instrument 
in  writing  shall  be  valid  except  between  the  parties  thereto 
and  such  as  shall  have  actual  notice  thereof,  until  deposit- 
ed for  record,  is  not  designed  to  allow  any  person  to  dis- 
pute the  validity  of  an  unrecorded  deed,  unless  he  is  inter- 
*  ested  in  the  title  under  the  same  grantor, — a  mere  tres- 
passer cannot  dispute  it — there  must  be  a  title  for  value 
imder  the  grantor,  to  admit  of  the  question  being  raised. 

Now  it  will  be  seen  that  a  creditor,  as  such,  is  nowhere 
alluded  to  in  the  statute  as  a  person  who  is  aflfected  by 
notice,  or  to  whom  notice  is  to  be  given,  and  it  would 
plainly  be  useless  to  give  actual  notice  of  an  unrecorded 
deed  to  a  creditor  with  a  view  to  affect  the  person  who  might 
afterwards  become  a  purchaser  under  the  judgment  of  the 
creditors. 

A  creditor  by  obtaining  a  judgment  acquires  a  lien  that 
binds  the  estate  of  the  defendant  against  any  subsequent 
act  of  his,  but  lie  acquires  no  interest  or  estate  in  the  prop- 
erty. A  purchaser  of  the  property  under  the  judgment  of 
the  creditor  is  the  first  person  who  acquires  an  interest  in 
the  property,  and  is  the  person  who  is  to  be  affected  by 
notice  either  actual  or  constructive.  If  he  has  notice  be- 
fore he  assumes  the  character  of  a  purchaser,  he  vests  hi? 
money  in  a  speculation  against  tlie  deed,  and  the  judgment 
creditor  takes  the  money  upon  his  judgment.  The  record- 
ing of  the  deed  before  the  purchase  is  notice  to  him.  I  ex- 
clude creditors  altogether  from  the  above  statutes,  believ- 
ing that  they  w^ere  never  intended  to  be  embraced  within 
their  provisions.  Actual  notice  is  a  fact,  which  may  be 
proved  like  any  other  fact,  either  by  positive  and  direc-t 
evidence,  or  by  circumstantial  and  presumptive.  Apply- 
ing therefore  the  principles  here  marked  down,  to  the  fact.s 
as  they  appear  from  the  record  in  this  case,  I  come  to  the 
conclusion  that  the  court  below  committed  no  error.  Its 
judgment  is  accordingly  affirmed.-' 

The  case  just  cited  has  been  uniformly  followed  by  the 
Missouri  court,  as  the  following  cases  will  evidence.  Val- 
entine vs.  Havener,  20  Mo.  133 ;  Hope  vs.  Blair,  105  Mo. 
85:  Hanna  vs.  Davis,  112  Mo.  599;  Hord  vs.  Harlan,  143 
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Mo.  469:  Harrison  Maoliine  Works  vs.  Bowere,  200  Mo. 
219. 

In  tlie  case  of  Stilwel!  vs.  McDonald,  et  ah.  39  Mo.  28a, 
the  same  identical  (|uestion  arose,  as  tliat  presented  in  thin 
eaKe.  McDonald  convi'yed  to  Ills  brother  an  undivided  one- 
half  interest  in  certain  lote.  The  deed  was  recorded  De- 
cember 7th,  1860.  Before  the  said  deed  was  filed  for 
record,  one  Sanuiel  Wateon,  without  notice  of  the  un- 
recorded deed,  sued  out  a  writ  of  attachment  against  tlie 
grantor,  and  a  levy  was  made  on  the  land  in  question.  The 
suit  waa  prosecuted  to  judgment,  upon  wliieh  execution  is- 
sued, and  the  land  was  sold  thereunder.  Prior  to  the  sale, 
however,  the  grantee  had  recorded  his  deed.  The  purchas- 
er at  such  execution  sale  claimed  title  to  the  land,  as 
against  the  grantee  named  in  the  unrecorded  conveyance. 
The  court  said : 

■'But  a  single  question  is  presented  by  the  record  in  this 
case,  and  that  is  whether  the  purchaser  at  a  sheriff's  sale 
under  a  judgment  and  execution  in  an  attachment  suit 
levied  on  real  estate,  will  take  the  title  against  a  prior  deed 
executed  and  delivered  Iwfore  the  date  of  the  levy  of  the 
attachment,  though  not  recorded  until  after  such  levy,  hut 
duly  acknowledged  and  recorded  before  the  judgment  sale 
and  sheriff's  deed  to  the  purchaser.  This  question  must 
he  considered  as  already  decided  and  put  at  rest  hy  the 
former  decisions  of  this  court  in  Davis  vs.  Owensby,  14 
Mo.  170,  and  in  Valentine  vs.  Havener,  20  Mo.  133.  It 
was  held  that  the  object  of  recording  was  to  impart  notice 
to  subsequent  purchasers  and  mortgagees,  and  not  to  cred- 
itors merely  as  such  ;  that  a  creditor  acquired  a  lien  by  his 
judgment  which  would  bind  the  estate  against  any  8ul>- 
scquent  act  of  the  defendant,  but  that  the  purchaser  at  the 
sale  under  the  judgment  was  the  first  ]>erson  to  be  affected 
hy  the  notice  as  a  purchaser.  The  lien  of  an  attachment 
can  certainly  give  no  greater  interest,  or  he  more  effectual, 
than  the  lien  of  a  judgment.  A  deed  unrecorded  is  not  to 
be  valid  "except  between  the  parties,  hut  between  the  par- 
ties it  is  valid  and  conveys  the  title.  At  the  date  of  this 
levy,  then,  the  defendant  in  the  attachment  suit  had  no 
interest  or  property  in  the  estate  conveyed  which  could  be 
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subject  to  attachment  as  his  property,  and  the  plaintiif 
1  acquired  no  interest  in  it  by  virtue  of  his  levy.    He  did 

not  thereby  become  a  purchaser  in  thft  sense  of  the  stat- 
ute; but  before  the  slieriff's  sale  and  deed  the  prior  convey- 
ance had  been  duly  acknowledged  and  recorded,  and  the 
purchaser  at  the  sale  was  affected  with  notice.  We  think  the 
deed  was  rightly  admitted,  and  that  there  was  no  error  in 
the  niling  of  the  court  below." 

The  same  i-ule  was  announced  by  the  Missouri  court  in 
the  cases  of  Hope  vs.  Blair  and  Hanna  vs.  Davis,  cited 
Bupra. 

The  lien  of  a  judgment  or  attachment  does  not  exceed 
the  actual  interest  the  debtor  had  in  the  land  at  the  lime 
of  the  rendition  of  the  judgment  or  levy  of  the  attachment, 
and  as  the  protection  of  the  statute  is  extended  only  to 
purchasers  and  mortgagees,  the  position  of  the  creditor  is 
not  improved  by  reason  of  his  attachment  lien,  where  the 
conveyance  is  recorded  before  execution  sale,  as  it  is  not 
.  until  such  sale  that  a  "purchaser"  exists  who  can  question 
the  validity  of  the  unrecorded  conveyance.  And  where  the 
deed  is  recorded,  prior  to  such  sale,  the  purchaser  becomes 
such  with  notice. 

This  being  the  proper  construction  of  the  Act  of  1852,  in 
this  regard,  it  remains  to  (insider  the  sections  of  the  Act 
of  1887  above  quoted. 

The  first  section  of  that  Act  (3953,  C.  L.  1897)  requir- 
es all  writings  affecting  the  title  to  real  estate,  to  be  record- 
ed in  the  county  or  counties  "in  which  the  real  estate  af- 
fected thereby  is  situated,"  thus  correcting  the  error  com- 
mitted by  the  court  in  the  case  of  Moore  vs.  Davey,  supra, 
heretofore  pointed  out.  'I'he  second  section  makes  the 
record  notice  to  all  the  world  of  the  existence  and  contents 
of  the  instrument  so  recorded  from  the  time  of  recording. 
•  The  third  sectiop  (3955,  C.  L.  1897)  renders  the  un- 
recorded deed  or  mortgage  invalid,  as  to  subsequent  pur- 
chasers and  mortgagees  in  good  faith,  who  become  such 
without  knowledge  of  the  existence  of  such  unrecorded  in- 
strument. These  three  sections,  it  will  be  observed,  clear- 
ly cover  the  whole  subject  matter  of  the  antecedent  sec- 
tions of  the  Act  of  1852,  and  express  the  whole  law  on  the 
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BubjcL't.  Tile  rule,  as  announced  by  tlie  Supreme  Court  of 
Nortli  Carolina,  in  the  case  of  Winslow  vs.  Morton,  118 
N.  C.  486,24  S.  E.  417,  is: 

"WJiere  tlie  later  or  revising  statutj  clearly  covers  tlie 
wliok'  subject  matter  of  antecedent  acts,  and  it  plainly  ap- 
pears to  liave  bet'n  tlie  purpose  of  the  legislature  to  give 
expi-esaion  in  it  to  the  whole  law  on  the  subject,  the  lat- 
ter is  Jicld  to  he  repealed  by  necessary  implication."'  Lewis' 
Sutherland  Statutory  Construction,  (3nd  Ed.)  Section 
247. 

Section  MCO,  C.  L.  1897,  was  therefore  repealed,  or  sup- 
erseded by  Section  -Iflori.  But  if  this  section  could  be  held 
to  be  in  force,  nei-essarily  we  would  be  compelled  to  resort 
to  the  original  act  of  which  it  formed  a  part,  in  order  to 
ascertain  its  meaning:  It  is  a  familiar  and  well  establish- 
ed rule  nf  construction,  that  each  part  or  section  of  an  act. 
is  to  he  <'onstrued  in  connection  with  every  other  part  or 
section  of  the  same  art,  and  the  whole  statute  must  receive 
sucii  reasonable  construction  as  will,  if  possible,  make  all 
its  parts  haniionize  with  each  other,  and  render  tliem  con- 
sistent with  its  wope  and  objwt.  Lewi*'  Sutherland  Stat, 
Cons.  (?nd  Ed.)  Section  ;i(J8.  And.  tins  being  true,  the 
Statute  in  question  would  necessarily  ]k  held  to  render 
such  unrecnnlod  cronveyance  void  only  as  to  subsequent 
purchasers  or  mortgagees,  in  good  faitli,  and  without  notice 
of  such  unrecorded  conveyance. 

Under  Section  3il."..  V.  L.  1987,  as  under  the  Act  of 
1852,  the  protection  of  the  statute  extends  only  to  purchas- 
ers and  mortgagees,  in  good  faith,  without  knowledge  of 
the  existence  of  such  unrecorded  instrument.  The  appel- 
lants grantor,  I^oliman,  therefore,  did  not  become  a  pur- 
chaser of  the  property  until  after  appellee's  deed  had  been 
placed  of  rec-ord,  consequently  appellants  cannot  claim  the 
|>rotection  of  the  statute,  in  support  of  (heir  title.  In  the 
case  of  Ilfeld  vs.  Baca.  13  X.  M.  32.  the  Terrilorial  Su- 
preme Court  held  that  Section  3955  was  not  enacted  to 
protect  creditors,  and  that  an  unrecorded  conveyani'e  was 
valid,  fls  at  common  law  against  even  judgment  and  at- 
taching creditors.  See  also  Bank  vs.  Haverkampf.  16  N. 
51.  4!)"/.    These  decisions  of  the  Territorial  Supreme  Court 
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are  in  harmony  with  the  Missouri  cases,  construing  the 
statutes  of  that  state,  from  which  our  original  act  was 
copied  and  we  adhere  to  the  rule  therein  announced. 

For  the  reasons  stated,  the  judgment  of  the  trial  court 
will  be  affirmed,  and  it  is  so  ordered. 


[No.  1683,  August  24,  1914.] 

STATE  OF  NEW  MEXICO,  Appellant,  vs.  GEOKGE  W. 
ARMIJO,  Appellee. 

[No.   1684,  August  24,   1914.] 

STATE  OF  NEW  MEXICO,  Appellant,  vs.  NATHAN 
SALMON,  Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  Chapter  75,  Laws  1912,  relating  to  bribery,  interpreted, 
and  held,  that  the  words  "offer  to  bribe,"  in  Section  3  of  the 
Act,  were  intended  to  mean  an  "attempt"  to  bribe  by  means 
of  solicitation,  and  was  not  intended  to  create  a  new  crime — 
that  of  offering,  agreeing  or  proposing  to  a  third  person  to 
bribe  an  officer. 

P.  349 

Nop.  1683-1684  (consolidated).  Appeals  from  the  Dis- 
trict Court,  Santa  Fe  County;  Edmund  C.  Abbott,  Presid- 
Jng:  Judge.  Judgments  affirmed. 

Ika  L.  Grimshaw,  for  appallant. 

Court  erred  in  holding  that  indictment  did  not  state 
hds  sufficient  to  constitute  an  offense  and  in  sustaining 
femirrer  to  said  indictment  26  Cvc.  pp.  926,  406;  25 
Kncv.  L.  A.,  A.  &  E.,  p.  662  ;  2  McQuillan  .Mun.  Corps  978  : 
12  ind.  569;  73  X.  Y.  Supp.  306,  307;  39  Ark.  82,  85;  6 
Cal.  41;  49  Ala.  311 ;  23  Enc.  of  L.,  A.  &  E.,  326;  59  X. 
J.  E.  342 ;  3  Rich.  440 ;  91  N.  W.  874. 

Does  charge  in  indictment  fall  within  ^^offcr  to  bribe" 
in  Section  3?    54  Col.  136;  2  Bouvier's  Law  Diet.  p.  538. 
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Ueneiian  &  Wright,  for  appellees. 

Bribery.  10  la.  221;  2  Bisli.  N.  Criin.  Law,  Sec.  «5:  3 
Wh.  Cr.  L.  P.  2352. 

Charge  in  indiefment.  Bish.  N.  C.  L.  Vol.  1,  Sec.  728; 
62  Cal.  493;  4  Har.  559;  1  Leg.  Gaz.  R.  455;  12  Cye.  pp. 
irC  to  178;  12  Fed.  52;  14  Cal.  130;  122  ifich.  292. 


PARKER,  .1. — The  dcfendantB  were  separately  indicteii, 
(barged  with  the  violation  of  Chapter  75,  Laws  1912,  re- 
lating to  bribery,  A  demurrer  was  interposed  to  the  in- 
dictment in  each  case,  was  sustained,  and  the  state  ap- 
pealed. 

The  defendant,  Armijo,  it  was  charged  in  the  indict- 
ment, was  the  City  Marshal  of  the  city  of  Santa  Fe,  and, 
it  was  ciiarged,  that  "he,  the  said  George  W.  Armijo,  well 
knowing  that  the  Santa  Fe  Water  and  Light  Company,  a 
corporation,  ♦  •  *  •  furnished  water  to  the  (.'ity 
of  Santa  Fe,  and  the  citi/A'ns  and  inhabitants  thereof,  and 
that  the  franchise  under  which  the  said  Santa  Fo  Water 
&  Light  Company  was  furnishing  water  would  expire  in 
the  year  191-5,  and  that  the  question  of  the  renewal  of  said 
franchise,  or  tlie  granting  of  a  new  one,  was  to  come  be- 
fore and  he  passed  upon  by  the  City  Council  of  the  City  oC 
Santa  Fe  at  an  early  date,  did  apjtroach  Frank  Owen, 
manager  of  the  said  Santa  Fe  Water  &  Light  Company, 
and  did  unlawfully,  wilfully,  corruptly  and  feloniously 
propose  to  receive  the  sum  of  twenty  thousand  dollars,  law- 
ful money  of  the  United  States  of  America,  to  be  paid  to 
him,  the  said  tioorge  W.  Armijo,  or  bis  agents  or  represt'U- 
tativos,  by  the  said  Santa  Fe  Water  &  Light  Company,  to 
obtain,  procure,  control  and  influence  sufficient,  or  enough, 
votes  of  the  members  of  the  City  Council  of  the  City  of 
Santa  Fe,  to  vote  for  and  obtain  tlie  passage  of  any  fran- 
chise for  the  said  Santa  Fe  Water  &  Light  Company,  which 
said  Company  might  write,  or  which  might  be  more  favor- 
able to  the  interests  of  said  Company,  than  to  the  people 
of  the  City  of  Santa  Fe,  or  to  the  City  of  Santa  Fe,  con- 
trary to  the  form  of  tlie  statute  in  such  case  made  and  pni- 


JANUARY  TERM,  A.  D.  1914  347 

State  V.  Arm! jo;  State  v.  Salmon,  19  N.  M.  346 

vided,  and  against  the  peace  and  dignity  of  the  State  of 
New  Mexico." 

The  defendant,  Salmon,  is  charged  with  the  same  al- 
leged offense  in  slightly  different  language,  and  except  that 
he  is  not  alleged  to  be  a  public  officer. 

The  statute  under  which  these  indictments  were  framed » 
being  Chapter  75,  Laws  of  1912,  for  convenience  is  ap- 
])ended  in  the  margin.  Section  1  of  the  Act,  down  to  the 
first  semicolon,  makes  it  bribery  to  give  to  any  judicial  of- 
ficer any  thing  of  vahie  to  influence  his  official  actions. 
From  the  first  to  the  second  semicolon,  the  section  makes 
it  bribery  to  give  or  promise  anything  of  value  for  the 
purpose  of  *^obtaining,  securing  or  influencing,"  the  vote 
of  any  municipal  officer  or  member  of  the  legislature.  The 
remainder  of  the  section  completes  the  definition  of  the 
crime  and  provides  that  the  person  so  giving  or  promising 
something  of  value  and  the  officer  receiving  the  same  shall 
both  be  guilty  of  bribery.  Section  2  of  the  Act,  is  not  so 
clear.  It  prohibits  the  giving  of  anything  of  value  to  any 
judicial,  ministerial,  or  municipal  officer,  or  any  member 
of  the  legislature,  anything  to  induce  or  influence  him  to 
appoint  any  person  to  office,  or  to  influence  his  action  in 
any  matter  pending  before  him,  or  to  perform  any  duty 
otherwise  than  according  to  law,  or  with  favor  or  partial- 
ity. It  thus  overlaps,  somewhat,  the  ])rovisions  of  Section 
1  of  the  Act. 

Section  3  of  the  Act  is  evidentlv  intended  to  define  the 
crime  of  attempted  bribery.  It  is  so  denominated  in  the 
section.  It  provides  tluit  any  person  who  shall  "offer  or 
attempt"  to  bribe  any  judicial  or  ministerial  officer,  mem- 
ber of  the  legislature,  municipal,  city  or  county  officer 
in  any  of  the  matters  mentioned  in  the  two  preceding  sec- 
tions, or  any  of  said  officers  who  shall  agree  or  propose  to 
receive  any  bribe  in  any  of  the  cases  mentioned  in  tiie  two 
preceding  sections,  shall  be  guilty  of  attempted  bribery. 

It  is  clear  that  neitlier  of  the  defendants  aiv  charsred 
with  any  offense  under  the  first  two  sections. 

The  Attorney  General  argues  that  tiie  legislature  intend- 
ed to  create  a  new  offense,  heretofore  unknown  to  the  law 
of  bribery,  viz :  the  offense  of  offering,  agreeing,  or  propos- 
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ing  to  bribe.  He  does  not  daiiti  the  indictments  allege  an 
attempt  to  bribe.  lie  bastis  his  argument  upon  the  wliole 
act,  and  especially  upon  the  woida  "offer  or  attempt"  to 
bribe,  occuring  in  Section  3,  of  the  Act.  The  argument 
has  a  measure  of  support  from  tlie  language  of  that  part  of 
Section  1,  between  the  first  and  second  semicolons,  where- 
in the  making  of  any  promise,  dirccllv  or  indirectly,  "for 
the  purpose  of  obtaining,  securing  or  influencing"  any  of- 
ficial action  is  condemned.  If  a  person  wlio  offers  to  a 
third  person  to  pay  to  obtain  official  action  is  to  l>c  pun- 
ished, there  would  seem  to  be  no  reason  why  this  same 
third  person  who  offers  or  proposes  to  bribe  and  solicits 
money  for  that  purpose  ought  not,  likewise,  to  be  puniah- 
«d.  But  a  closer  examination  of  the  language  of  Section 
'3  will  show  that  the  argument  is  faulty.  Section  3,  as  be- 
fore Been,  provides  that  every  person  who  offers  or  attempts 
to  bribe,  and  every  officei'  who  offers  or  proposes  to  receive 
A  bribe  shall  l>e  deemetl  guilty  of  an  attempted  bribery. 
This  language  is  in  luarked  contrast  with  that  of  Section 
1,  whereby  it  is  pmvided,  inter  alia,  that  the  making  of 
any  promise  to  pay.  directly  or  iiulirec'tly,  to  obtain  favor- 
able official  action  shall  be  a  crime.  This  section  would 
seem  to  contemplate  that  the  payment  or  promise  may  be 
either  made  directly  to  the  officer  or  indirectly  through 
another.  Not  so  with  Section  3.  There  the  words  "di- 
■■ectly  or  indirectly"  are  omitted,  and  the  offense  is  to  "of- 
fer or  attempt"  to  bribe.  Under  such  circumstances  the 
offer  or  attempt  must  be  made  directly  to  the  officer  pro- 
posed to  be  bribed. 

Without  statutory  words  enlarging  the  offense  so  as  to 
include  acts  done  indirectly,  if  A  offer  B  money  to  bribe' 
C,  an  officer,  and  B  attempts  to  accomplish  the  bribery,  we 
assume  that  A  would  not  be  guilty  of  attempted  bribery, 
hut  would  be  guilty  as  accessory  before  the  fact,  the  offense 
being  a  felony.  B,  on  the  other  hand  would  be  guilty  as 
principal.  People  vs.  Northey.  77  Cal.  618,  634.  It  would 
he  immaterial  which  of  the  two  proposed  the  bribery  in  the 
first  instance.  They  might  both  be  guilty  of  conspiracy  to 
bribe,  but  neither  could  be  guilty  of  an  "offer  or  attempt" 
to  bribe  until  some  overt  act  was  performed  in  pursuance 
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of  the  conspiracy  whicli  necessarily,  would  require  some 
act  which  would  reach  the  officer  proposed  to  be  bribed. 
We  think  the  legislature  used  the  word  "offer"  in  Section 
3,  as  constituting  one  form  of  attempt  and,  if  so,  the  offor 
iiuiFt  be  made  directly  to  the  officer. 

It  is  to  be  noted  that  the  language  used  is  to  offer  or  at- 
tempt to  bribe  any  officer  "in  any  of  the  matters  or  things 
mentioned  in  the  two  preceding  sections."  The  "matters 
or  things"  referred  to  must  be  nothing  more  nor  less  than 
the  official  action  of  the  officer  which  is  sought  to  be  cor- 
rupted. The  offering  intended  must  be  the  attempt  by 
1  solicitation  to  commit  the  crime  which  is  well  recog- 
nized as  a  form  of  attempt  in  the  cases  where  the  at- 
tempt may  be  so  accomplished.  1  Bishop'  New  Grim.  Law,. 
See.  767.  et  seq. ;  2  Id.  Sec.  88. 

It  is  needless  to  cite  authorities  to  the  point  that  stat- 
utes creating  crimes  are  to  be  strictly  construed.  And  in 
this  case,  no  one  is  to  be  included  within  the  terms  of  the- 
act  upon  strained  and  doubtful  construction  of  the  words 
used.  If  the  legislature  intended  to  create  a  new  crime — 
that  of  offering,  agreeing  or  proposing  to  a  third  person  to 
bribe  an  officer — it  would  have  used  terms  to  so  express 
its  intent,  or  terms  which  may  be  safely  so  interpreted. 
This  has  not  been  done. 

It  follows  that  the  judgment  of  the  district  court  in  sus- 
taining the  demurrers  to  the  indictments  was  correct,  and 
it  will  be  affirmed,  and,  it  is  so  ordered. 

CHAPTER  75. 

AX    ACT    IX    KEFERENCE    TO    BRIBERY,    AT- 
TEMPTS TO  BRIBE,  AND  OFFERS  TO  AC- 
CEPT A  BRIBE,  AND   PROVIDING  PEN- 
.    ALTIES  THEREFOR. 

Section  1.  Every  person  who  shall  give  any  sum  or 
sums  of  money  or  any  other  present  or  reward  directly  or 
indirectly  or  who  shall  make  any  promise,  contract,  obli- 
gation or  security  for  the  payment  or  delivery  of  any 
money,  present,  reward  or  other  thing  of  value  to  any  su- 
preme judge,  district  judge,  or  justice  of  the  peace,  acting^ 
within  the  State,  in  order  to  obtain  or  procure  any  opinion^ 
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judgment  or  decree  or  to  iDflneme  or  ciirrupt  any  Hin;li 
judge  or  justice  to  1)0  more  favorable  to  one  party  than  to 
till'  other  in  any  canso  or  action  or  suit  or  matter  pending 
or  to  be  brought  bcfort'  said  judge  or  justice;  or  shall  di- 
rectly or  indirectly  give  any  sum  or  sums  of  money;  re- 
ward or  present  or  lualie  any  promise,  contract,  obligation 
or  security  for  the  payment  or  delivery  of  any  money,  re- 
ward or  present  or  otiior  thing  of  value  for  the  purpose  of 
obtaining,  securing  or  influencing  the  vote  of  any  alder- 
man, member  of  a  city  council,  or  town  or  village  board 
of  tnistees,  or  any  meiribor  of  the  legislature  of  ttie  State, 
or  for  the  purpose  of  influencing  any  such  alderman  or 
member  of  c-ity  council  or  l)oard  of  trustees  or  of  the  leg- 
islature of  the  State,  to  be  more  favorable  to  one  side  in 
any  action,  election,  app<»intment,  matter  or  thing  pending 
or  to  be  brought  before  any  city  council,  town  or  village 
lioard  of  trustees  or  the  legislature  or  either  house  of  the 
legislature,  than  to  the  other;  and  every  person  who  shall 
give  any  money,  present,  reward,  promise,  contract,  obli- 
gation or  security  nr  other  thing  of  value,  as  aforesaid,  for 
the  purpose  of  bribing  any  of  tlie  person  or  persons  hercin- 
Iwfore  named  and  the  judge,  justice  of  the  peace,  alder- 
man, member  of  the  board  of  tnistees  of  any  town  or  vil- 
lage, or  member  of  the  city  council  or  member  of  tlic  leg- 
islature of  the  State  or  (of)  either  house  thereof,  who  shall 
in  any  way  accept  or  receive  or  agree  to  accept  or  receive 
said  money,  present,  reward,  promise,  contract,  obligation 
or  security  for  the  payment  of  money  or  any  other  thing 
of  value,  shall  be  deemed  guilty  of  briliery,  and  upon  con- 
viction thereof  shnll  be  pnnislicri  by  imprisimment  for  n 
term  of  not  loss  than  one  year  nor  more  than  five  yeai-s. 
And  forever  be  disqualified  from  holding  office. 

Sec.  2.  Every  person  who  shall  directly  or  indirectly 
give  any  sum  or  snnis  of  money  or  iiny  pi-esent,  or  reward 
or  any  promise,  contract,  obligation  or  security  for  the  pay- 
ment of  money,  or  shall  give  any  other  thing  of  value  to 
any  judge  sitting  within  flic  State,  or  any  justice  of  the 
peace,  or  state  or  county  olTicer,  or  any  officer  or  employe 
of  any  city,  county,  town  or  village  within  the  Stale,  or 
any  member  of  Ihe  legislature  or  (of)  either  house  there- 
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or  any  other  ministerial  or  judicial  officer  within  the 
te,  witii  intent  to  induce  or  influence  such  ofKcer  to 
oint  any  person  to  any  office  or  to  execute  any  of  the 
ers  in  him  vested  or  to  influence  his  action  with  rcf- 
Lce  to  any  matter  pending  before  tlio  said  ofiiccr,  or 
lerform  any  duty  required  of  him  otherwise  than  is 
ircd  by  law,  with  favor  or  partiality  or  any  considera- 
,  that  such  officer  or  officers  shall  appoint  any  particul- 
;r8on  to  any  office,  shall  be  guilty  of  bribery  and  upon 
iction  thereof  Bhall  be  punished  by  imprisonment  for 
in  of  not  less  than  one  year  nor  more  than  five  years. 
c.  3.  Every  person  who  shall  offer  or  attempt  to 
any  member  of  the  legislature  or  either  house  tbere- 
ny  alderman  or  member  of  any  city  council,  or  any 
IxT  of  any  board  of  trustees  of  any  town  or  village,  or 
c-ounty  or  city  officer,  or  other  ministerial  or  judicial 
r,  including  any  judge  or  justiw  sitting  within  the 
?,  in  any  of  the  matters  or  things  mentioned  in  tlie  two 
■cling  sections,  and  every  person  who,  being  a  mem- 
■f  the  legislature,  alderman,  or  mcmlwr  of  a  city  coun- 
"  board  of  trustees  of  any  town  or  village,  or  any  coun- 
Ficor  or  other  ministerial  or  judicial  oflicer  within  the 
ty  or  State,  who  shall  agree  or  propose  to  receive  nnv 
»  or  thing  of  value  in  any  of  the  cases  mentioned  in 
two  preceding  sections,  shall  he  guilty  of  attenipte<l 
iry  and  upon  conviction  thereof  shall  be  fined  in  a  sum 
:ess  than  one  hundred  dollars  nor  more  than  one  thou- 
-  dollars  or  by  imprisonment  not  less  than  one  year 
more  than  two  years,  or  by  both  such  fine  and  im- 
innient. 

ec.  4.  That  it  is  necessary  for  the  preservation  of 
public  peace  and  safety  of  the  inhabitants  of  the  State 
New  Mexico  that  the  provisions  of  this  Act  shall  Iie- 
ic  effective  at  the  earliest  possible  time  and  therefore  an 
urgency  is  hereby  declared  to  exist,  and  this  Act  bIle.!1 
e  effect  and  be  in  full  force  and  effect  from  and  after 
passage. 
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[No.   1662,  August   26,   1914.1 

STATE  OF  NEW  MEXICO,  on  tlie  relation  of  the  Com- 
munity  Ditches  or  Acequias  of  TULAROSA  TOWN- 
SITE,  a  corporation,  RALPH  S.  CONNEI.L, 
THOMAS  M.  SHIELDS  and  SESARIO  DURAN, 
Commissioners  of  said  Corporatiou,  and  NOAH  BUL- 
LARD,  MAYORDOMO  of  said  Corporation,  Appel- 
lees, V.  THE  TULAROSA  COMMUNITY  DITCH, 
ELI  KNIGHT,  J.  J.  SANDERS,  J.  H.  JACKSOM 
and  R.  FIELDS,  Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  The  Statute  of  Anne,  ^9  Anne,  c  20  A.  D.  1710)  relating 
to  Informations  in  the  nature  of  quo  warranto,  ie  a  part  of 
the  common  law,  in  force  in  this  State.  Query,  as  to  whether 
that  statute  applies  to  a  proceeding,  where  the  object  sought 
is  to  oust  individuals  from  the  exercise  of  a  corporate  fran- 
chise, or  agaluBt  a  corporation  tor  usurping  a  franchise. 
Where,  however,  the  parties  treat  the  information  as  pro- 
perly filed,  on  behalf  of  a  private  relator,  the  court  will  not 
EX  MERO  MOTU  raise  the  question,  but  will  consider  the 
questions  raised  upon  the  assumption  that  the  information  was 
properly  filed  on  behalf  of  a  private  relator. 

P.  361 

2.  While  under  the  SUtute  of  Anne  (S  Anne.  c.  20  A.  D. 
1710)  It  was  lawful  for  the  proper  officer  of  the  court,  with 
leave  of  the  court,  to  exhibit  an  information  in  the  nature 
of  a  quo  warranto  at  the  relation  of  any  person  or  persons 
desiring  to  sue  or  prosecute  the  same,  against  any  person  or 
persons  usurping.  Intruding  Into  or  unlawfully  holding  and 
executing  certain  offices  and  franchises,  it  was  always  held 
tliat  the  relator  must  have  a  special  Interest  in  the  matter 
of  inquiry,  although  a  slight  interest  would  obviate  this  objec- 
tion. 

P.  36B 

3.  The  statutory  law  of  the  State,  governing  community 
acequias  considered,  and  the  construction  placed  ui>on  such 
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statutes  in  the  case  of  Snow  vs.  Abalos,  140  Pac.  1044,  fol- 
lowed. Held,  further,  tbat  there  can  be  but  one  community 
corporation  for  each  acequia;  that  such  corporation  is  cre- 
ated by  statute;  that  it  exists  without  actton  on  the  part  of 
its  memberB,  but  that  It  has  only  power  to  act,  sue  and  be 
sued,  where  officers  have  been  elected,  to  administer  Its  af- 
fairs; and  that  the  name  of  the  corporation  is  of  no  Import- 
ance. Held,  further,  that  offlcere  of  such  a  corporation  be- 
come such  only  by  a  strict  compliance  by  the  members  of  the 
conununity  with  the  law.  which  provides  for  the  election  of 
snch  officers;  that  if  pretended  officers  are  elected  In  a  way  or 
ntanner,  not  authorized  by  law,  such  officers  do  not  become 
dejure  officers  of  the  statutory  corporation;  that  the  right  to 
vote  tor  officers  of  such  corporation  is  limited  to  those  only 
who  are  entitled  to  and  do  apply  water  to  a  beneficial  use, 
as  members  of  eucb  community  corporation;  that  domestic 
use,  separate  from  the  use  of  water  for  other  purpose,  was  not 
accorded  a  right  to  vote,  neither  was  labor  required  lor  such 
ose  alone  on  the  acequlaa;  that  the  proportional  vote  of  each 
member  ot  such  community  depends  upon  the  area  of  bis  ir- 
rigated lands,  or  his  beneQcial  application  of  water. 

P.  369 

4.  As  it  is  only  by  the  application  of  the  water  to  a  benefl- 
clal  nee  that  the  perfected  right  to  the  use  Is  acquired,  it  Is 
evident  that  an  appropriator  can  only  acquire  a  perfected 
right  to  so  much  water  as  he  applies  to  a  beneflcial  use. 

P.  370 

E.  Where  a  community  ditch,  as  originally  constructed 
carries  water  in  excess  of  the  requirements  ot  the  members 
of  the  community,  new  members  may  be  admitted  to  the  com- 
munity in  the  method  provided  by  statute,  but  It  Is  not  com- 
petent for  the  individual  members  of  the  community  to  sell  a 
right  to  the  use  of  such  surplus  waters. 

P.371 

5.  Where  an  information  In  the  nature  of  a  quo  warranto 
is  Bled  on  behalf  of  a  pretended  community  corporation,  as  a 
private   relator,   against  another  pretended  community   cor- 
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poratloD,  to  oust  the  latter  organization  from  the  control  ol 
an  acequla,  and  the  Inforraatlon  and  proof  showe  that  such 
relator  Is  not  the  community  corporation,  created  by  statute, 
and  authorized  to  administer  the  aRalra  of  the  community 
acequla,  by  reaBOn  of  the  non  compliance  with  the  statutory 
provleloDB  for  the  election  of  ofncere,  such  relator  is  a  non 
entity,  without  interest  in  the  matter  in  controversy. 

P.  373 

T.  Where,  in  1BG2,  the  settlement  ot  Tularosa  was  eatab- 
liehed,  and  320  acres  of  land  was  laid  out  lo  lots  and  garden 
tracts,  and  a  community  ditch  was  constructed  to  carry  water 
to  the  settlement,  for  the  use  ot  the  various  settlers,  and 
such  settlers  and  their  successors  Irrigated  lands  not  only 
within  such  original  townslte,  but  also  adjoining  lands,  such 
adjoining  lands  are  entitled  to  water  from  such  acequla,  and 
the  owners  of  the  same  are  entitled  to  participate  In  the  af- 
fairs of  the  community,  on  the  same  basis  as  the  owners  of 
town  lots  and  garden  tracts,  within  the  unincorporated  town. 

P.  375 

8.  Act  of  January  31et.  isefi,  prohibiting  the  use  of  water 
above  the  mouth  of  the  Tularosa  Caflou  construed.  Held 
that  such  act  only  prevented  the  use  of  the  water  of  the  Tula- 
rosa River  to  irrigate  lands  "in  the  caDon  from  the  source  of 
the  Tularosa  River  down  to  where  said  river  enters  the  Tula- 
rosa Valley"  and  did  not  affect  the  use  of  water  below  such 
point, 

P.  37S 

S.  Held  that  the  townslte  patent,  IsBued  to  the  probate 
Judge  of  Dona  Ana  County,  under  the  Act  of  Congress  of 
March  2,  1867,  (Vol.  6  Fed.  Stat.  Ann.  33«.)  did  not  confer 
upon  the  residents  of  the  townslte,  any  water  rights,  or  alt«r 
the  status  of  the  residents  of  the  townslte,  as  to  the  right  to 
the  use  of  water.  P.  376 

10.  The  right  of  the  residents  of  the  town  to  the  exclusive 
use  of  water  cannot  be  maintained  under  the  theory  ot 
"Pueblo  Rights,"  as  such  rights  only  applied  to  lands,  in  c«r- 
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tilD  cases,  granted  by  the  Spanieh  or  Mexican  Governmenta, 
and,  &s  the  land  Id  this  case  was  settled  long  alter  tbe  acqui- 
sition of  the  territory  by  tbe  United  States,  and  the  grant 
was  made  by  the  latter.  It  would  be  subject  to  aud  controlled 
by  the  laws  ot  tbe  United  States. 

P.  378 

11.  II  a  quo  *warranto  be  brought  for  usurping  to  be  a  cor- 
poration it  should  be  brought  against  particular  persons,  be- 
cause it  is  In  dieaffirmance  of  the  corporation,  and  then  Judg- 
ment of  ouster  shall  be  given;  but  If  it  be  brought  for  liber- 
ties claimed  by  a  corporation,  It  must  be  brought  against  the 
corporation  itself. 

P.  378 

Appeal  from  District  Court,  Otero  County;  Edward  L. 
Medler,  Presiding  Judge.  Reversed  and  Kemanded. 

T.  B.  CATnoN,  H.  M.  Dougheuty  &  II.  H.  Majobs  for 
appellants. 

Under  New  Mexi<n  statutes  there  can  be  only  one  cor- 
poration representing  each  coinmiinity  ditch.  Vol.  1?, 
Rnc.  P.  &  P.,  4?9;  117  Ca!.  612;  88  III.  544;  5  Mass.  330 ; 
1  Dougl.  59;  3  Minu.  240;  57  N.  .7.  L.  203;  77  N.  C.  13; 
81  N.  C.  301 ;  5  R.  I.  1 :  69  Tex.  369 ;  63  Te.x.  265 ;  75  Tex. 
231;  Sec.  10,  C.  L.  1897. 

Water  rights  in  a  comnmnity  ditch  may  be  sold  and  con- 
veyed either  with  land  to  which  appurtenant  or  separately 
and  independent  of  land  to  which  appurtenant.  Famham 
on  Water  Rights,  Vol.  3,  p.  204 ;  4  Wyo.  556 ;  21  Col.  188 ; 
16  Col.  61;  66  Pac.  1074;  25  Col.  144;  8  Col.  App.  234;  1 
Weil  on  Water  Rights,  Sees.  541.  543;  Sec.  537,  1  b..  p. 
573;  Sec.  538  lb.,  p.  57-5;  150  Cal.  42C;  4  Col.  382;  Kin- 
ney on  Irrigation,  Sec.  994,  p.  1760. 

Frakk  W.  Clancy,  W.  J.  Connkli,,  Kijwi.v  Meciiem 
and  Renbhak  &  Wright,  for  appellees. 
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Construction  of  C'omnnmity  Ditoli.  Act  .Ian.  31,  18fi6; 

Sec.  8,  C.  L.  1897 ;  13  N.  M.  pp.  162-3. 

OPINION. 

ROBERTS,  C,  J.— In  tlie  year  1863,  pi.vty-five  men  mi- 
grated fr«m  the  town  of  Mesilla,  Dona. Ana  County,  New 
Mexico,  and  the  near  by  Indian  Puel>lo  of  Yeleta,  to  the 
present  site  of  Tularosa,  an  unincorporated  town,  located  ; 
in  Otero  County,  this  State.  Upon  their  first  arrival,  they 
built  rude  dugouts,  or  CHOSAS,  in  a  compact  space,  dug 
a  deep  trench  surrounding  the  huts  for  tlie  purpose  of  pro- 
tecting themselves  from  the  hostile  Indians,  and  very  soon 
tliereaftcr  took  steps  to  lay  out  the  present  townsite  of  Tu- 
larosa. The  tovn  proper  was  laid  out  in  the  form  of  a 
square,  consisting  of  forty-nine  blocks,  each  block  being  di- 
vided into  four  lots,  called  solares.  Outside  this  square  ad- 
ditional blocks  were  surveyed  and  marked  out,  to  the  num- 
ber of  one  hundred  seven,  each  embracing  approximately 
one  and  three-fourths  acres  which  were  denominated  gar- 
den tracts,  or  IIORTALIZAS.  These  solai-es  and  hortali- 
zas  were  distributed  to  the  original  settlers,  ojie  lot  and  one 
garden  tract,  as  a  rule  being  allotted  to  each  settler,  and 
the  remainder  were  reserved  for  future  settlement.  The 
Tularosa  River,  a  typical  mountain  stream,  emerged  from 
a  canon  some  distance  above  the  settlement.  The  settlers 
went  up  the  canon  some  three  or  four  hundred  yards  and 
constructed  a  dam  across  the  river  and  built  a  ditch  to  tha 
settlement,  for  the  jlurpose  of  obtaining  water  for  do- 
mestic use.  and  to  irrigate  tlip  lots  and  garden  tracts.  This 
ditch  originally  was  very  small,  and  capable  of  carrying 
only  a  limited  amount  of  water,  sufficient  nevertheless  to 
provide  for  the  demands  of  the  community,  for  domestic  ■ 
consumption  and  the  irrigation  of  the  lands  cultivated.  In 
the  early  Sixties  the  people  cnltivafed  only  the  lands  with- 
in the  townsite,  or  immediately  adjoining,  fear  of  the  sav- 
age Mescalero  Apache  Indians  causing  them  to  remain 
close  to  the  seltlcnient  for  mutual  protection.  Later,  how- 
ever, lands  further  from  the  settlement  were  cultivated, 
on  all  Bides  of  the  town,  and  a  witness  for  relator,  Victor- 
iano  Duran,  testified  that  when  he  went  to  Tularosa,  in 
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1877,  lands  were  being  cultivated  outside  the  town,  in 
<'very  direction.  This  cultivation  of  outside  lands  has  con- 
stantly increased,  until,  at  the  time  of  the  institution  of 
tliis  suit,  there  was  approximately  1,700  acres  watered 
from  the  ditches  in  question. 

The  ditches,  conducting  water  to  the  community  have 
lieen  enlarged,  from  lime  to  time,  by  the  joint  labors  of 
all  the  water  users,  and  have  l>oen  extended  many  miles  up 
tJie  canon  in  order  to  conserve  the  water  and  new  springs 
liave  been  opened  up  and  old  ones  cleaned  out,  thereby  ma- 
lerially  increasing  the  supply  of  water. 

Almost  from  the  beginning  the  ditches  were  managed  by 
commissioners  and  tlie  water  distributed  by  a  mayordomo, 
as  is  now  required  by  law,  with  this  possible  exception, 
however;  instead  of  apportioning  the  waters  to  the  mem- 
bers of  the  community,  acconling  to  the  land  irrigated  and 
the  seed  planted,  eiicli  owner  of  a  water  riglit  was  given 
H  twelve  hours  run  of  water.  This  run  of  water  could  he 
used  by  the  party  upon  any  land  which  he  desired  to  irri- 
gate. 

These  so  called  "water  rights,  or  right  to  a  specified  run 
nf  water,  were  loaned,  Iea8e<i,  and  sold  to  others  r*parate 
and  apart  from  the  land  upon  which  they  had  iieeu  there- 
tofore applied.  Many  owners  of  hortnlizaa  sold  their  wider 
rights  and  still  retained  the  land.  Other  owners  of  lior- 
laiizas  transferred  the  use  of  the  water  from  the  hortalizaa 
to  outside  land.  As  the  flow  of  water  increased,  the  twelve 
hour  run  of  water  necessarily  would  irrigate  an  increased 
quantity  of  land. 

Prior  to  the  year  1803,  the  affairs  of  the  community  ap- 
pear to  have  been  very  carelessly  manage<1.  and  there  aros* 
many  bitter  disputes  as  to  the  right  to  the  use  of  water. 
For  instance,  the  owner  of  a  hortaliza  wilhin  the  townsite 
would  transfer  his  water  right  to  some  outside  owner  of 
land,  who  would  irrigate  farm  land  with  the  water  right, 
and  the  hortaliza  owner  would  still  continue  to  demand  and 
receive  water.  In  the  year  lf(i)3,  the  members  of  the  com- 
munity called  a  meeting  of  all  the  water  users,  and  ap- 
pointed a  committee  to  determine  who  were  entitled  to  re- 
<^ive  water  from  tV  community  acequia.     This  commit- 
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teo  required  all  claimants  of  the  riglit  to  use  water  to  pro- 
ibic-e  patiefactory  evidence  of  such  right,  and  a  list  was 
made  of  the  so-called  water  rigiit  owners,  which  was  record- 
ed in  the  probate  clerk's  once  of  Dofia  Ana  County.  There- 
after water  was  appiu'tiiincd  only  to  water  riglit  owncis 
whose  names  appeare<l  upon  this  liet. 

In  1904  the  name  of  the  organization  was  changed  to 
the  "Tularoea  Community  Ditch"  and  an  elaborate  code  of 
by-laws  was  adopted.  The  list  of  water  right  owners  was 
revised,  the  number  fixed  at  106,  to  which  one  was  there- 
after added  by  order  of  the  district  court,  making  the  to- 
tal 107.  These  water  rights,  bo  fixed  and  recorded  in  the 
company's  records,  applied  only  to  hortalizas  and  farm 
lands;  no  account  being  taken  of  the  lot  owners  of  the 
town,  who  were  entitled  to  the  use  of  the  water.  By  the 
by-laws  adopted,  each  owner  of  a  so-called  water  right 
was  permitted  to  vote  at  the  community  elections,  being 
accorded  one  vote  for  each  "water  I'ight."  and  all  lot  own- 
ers within  the  town  were  precluded  from  voting  until,  in 
the  year  1!)09,  the  by-laws  were  so  amended  as  to  give  each 
lot  owner  one-fourth  of  a  vote  per  each  lot.  The  owners 
of  so-called  water  rights  were  required  to  perform  a  certain 
amount  of  labor  upon  the  ditch,  and  likewise  the  lot  own- 
ers were  called  upon  for  labor,  the  proportion  being  spe- 

In  the  year  18G6,  {S.  L.  1865-66,  pages  138-140)  the 
legislature  of  New  Mexico  passed  an  act,  prohibiting  the 
use  of  the  waters  of  the  Tularosa  River,  above  the  mouth 
of  the  canon.  The  preamble  and  first  section  of  the  act 
which  only  are  pertinent,  read  as  follows: 

"Whereas,  A  small  number  of  men  of  Dona  Ana  County 
whose  propei'ty  was  destroyed  by  the  terrible  floods  of  the 
Jlio  del  Norte  in  the  year  1862,  and  who,  in  consequence 
of  their  destitute  condition,  resolved  to  settle  tlie  Tularosa, 
which  is  now  known  a.'^  precinct  number  ten  of  said  county, 
and, 

Whereas,  said  inhabitants  had  to  suffer  great  privations 
and  overcome  great  obstacles  at  said  place,  thrown  in  their 
way  by  the  Mescalero  Apaciies.  who  at  said  time  were  in 
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open  lioatility  with  the  inhabitants  of  the  ierritory  of  New- 
Mexico  ;  anti 

Whercap.  Said  settlers  liave  had  possession  of  said  valley 
and  rivers  with  which  tlie  lands  thereof  are  irrigated,  up 
In  this  time,  and  having  l-Iioh'Ji  the  most  eligible  place  for 
tlieir  settlement:  therefore, 

Be  it  enaeted  bv  the  Legis^lative  Assembly  of  the  Terri- 
ton-  of  New  Mexico : 

Sec.  1.  That  no  person  shall  have  the  right  to  use  the 
water  to  irrigate  lands  in  the  canon  from  the  source  of  thj 
Tularosa  river  down  to  where  said  river  enters  the  Tula- 
roPB  valley ;  provided,  that  mills  and  machinery  may  be  es- 
(ahlislied  by  anv  person  who  wishes  to  do  so,  under  the  con- 
dition (hat  the  course  of  the  water  shall  not  be  changed  ho 
as  to  injure  agriculture,  this  lK'in;r  a  branch  of  the  greatest 
necessity." 

On  September  23,  ISYS.  in  pnrsunuce  of  the  Act  of  Con- 
Bress  of  March  2,  1867.  (Vol.  6  Fed,  Stat.  Ann.  pp  ^44)  a 
townsite  patent  was  issued  to  Pablo  Melendrea,  Probate 
Judge  of  Dona  Ana  County,  for  -320  acres  of  land,  ombrac- 
ing  the  larger  portion  of  the  original  townsite,  as  laid  nut 
in  (tic  year  1SG2,  by  the  original  fettlcrs. 

In  the  year  1908,  the  major  portion  of  the  people  resid- 
ing within  the  limits  of  the  townsite  of  Tularosa  iield  a 
meeting  and  proceeded  to  and  did  elect  three  commission- 
ers and  a  mayordomo,  of  an  organization  which  they  called 
the  "Community  Ditches  or  Aceiiuias  of  Tularosa  Town- 
site." These  officials  eo  elected,  upon  their  qualifying  as 
preseribed  by  law  for  community  ditch  officers,  de- 
manded of  the  ofBeers  of  the  old  organization  the  control 
of  the  ditches  and  distribution  of  the  water,  which  was  re- 
fused. Thereupon  injunction  proceedings  were  instituted 
by  the  later  organization,  to  prevent  interference  with  said 
ditches  and  water  by  the  officers  of  the  Tularosa  Commun- 
ity Ditch.  From  an  order  dismissing  the  complaint,  an 
appeal  was  taken  to  the  Territorial  Supreme  Court,  which 
court  affirmed  the  judgment  of  the  trial  court.  See  Tula- 
rosa Ditch  case,  16  N.  M.  7-">0.  The  organization  perfect- 
ed by  the  residents  of  the  town  of  Tularosa  in  1908,  wa« 
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niiiinlained  by  the  oloc-tion  of  officers  each  sucoeiling  year, 
and  in  Januarj'.  1912,  the  present  suit  was  fileil. 

Tliis  is  a  prowediug  in  the  nature  of  Quo  Warranto,  in- 
stituted in  tlie  name  of  the  State,  upon  the  relation  of  the 
Comniunitv  Ditches  iir  Accjuias  of  Tularosa  Townsite,  an 
alleged  corporation,  against  tiie  Tularosa  Community 
Ditch,  Eli  Knight,  J.  J.  Sanders,  J.  H.  Jackson,  and  R. 
Fiehls;  tlic  individuals  iiunied  being,  or  elainung  to  he, 
the  commissioners  and  niayordomo  of  the  respondent  cor- 
poration. The  infomiatioii  proceeds  upon  the  tlieory  that 
the  community  ditch,  and  all  waters  carried  by  ii,  belong  ex- 
clusively to  the  residents  or  owners  of  town  lots  and  hortali- 
zas  within  the -330  acre  townsite  of  Tularosa;  that  no  por- 
tion of  the  waters  are  appurtenant  to  lands  withont  such 
townsite.  and,  no  owner  of  land  without  the  townsite,  who 
uses  water  from  the  ditch  is  entitled  to  vote  or  have  any 
voice  in  tlie  management  of  the  affairs  of  the  commnnity. 
Further,  it  is  relator's  contention,  if  we  understand  its 
theory,  that  it  would  not  he  competent  for  tlie  owner  of 
a  hortaii/!a  or  lot  within  the  townsite  to  convey  or  transfer 
a  right  to  the  use  of  water  from  u'itlitn.the  townsite  to 
lands  without  its  limits';  that  the  original  appropriation  of 
the  water  was  made  by  the  couiniunity,  as  such,  for  the  sole 
use  and  benefit  of  the  towii.site  as  originally  laid  out  and 
platted,  and  the  right  to  the  water  is  vested  in  the  com- 
munity, within  the  original  townsite,  in  which  all  the  resi- 
dents of  the  original  townsite  have  a  common  interest  and 
control,  to  the  exclusion  of  all  users  of  water  from  the 
community  ditch  without  the  townsite. 

The  infonnation  sets  forth  the  Act  of  the  legislature 
quoted  supra,  and  also  the  townsite  patent  from  the  United 
States  Government,  hut  it  is  not  Hear  whether  the  rights 
claimed  by  the  people  residing  within  thp  townsite  are  pre- 
dicated upon  either  such  legislative  enactment  or  patent. 
or  whether  such  claimed  rights  are  what  was  known  and 
termed  under  the  Spanish-Mexican  system  of  administer- 
ing and  disposinn;  of  public  lands.  "Pueblo  Rights,"  which, 
under  the  "Plan  of  Pietic".  was  the  right,  invested  in  the 
inhabitants  of  the  Pueblo,  by  the  sovereign  to  enjoy  the 
free  use  of  the  woods,  water  and  other  benefits  from  the 
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Royal  and  vacant  lands  lying  outside  of  tiie  tract  ai<signed 
to  tlie  town,  which  right  to  the  use  of  water,  or  the  right 
of  all  the  inhabitantH  in  common  within  the  jurisdiction 
of  the  pueblo,  was  superior  to  the  rights  of  riparian  pro- 
prietors, through  whose  fields  the  stream  ran,  aud  which 
right  was  a  growing  right,  which  could  not  legally  Iw  inter- 
fered with  by  a  subsequent  appropriator,  and  in  which  an 
outside  user  of  water  could  not  participate,  or  against 
which  he  could  acquire  no  adverse  rights. 

The  information  also  sets  forth  the  by-laws  adopted  l»y 
the  Commissioners  of  the  Tularosa  Community  Acequia 
in  the  year  1904,  by  which  the  right  to  vote  was  limited  to 
the  holders  of  the  107  recorded  water  rights,  which  rights 
as  stated,  each  represented  twelve  hours  run  of  water  in 
the  main  acequia ;  the  exclusion  of  the  lot  owners  from  par- 
ticipation in  the  election,  prior  to  1910,  nnd  the  amend- 
ment of  the  by-laws  at  that  time  so  that  each  lot  owner 
was  given  one-fourth  vote  each;  the  fiiilure  to  furnish  suf- 
ficient water  to  lot  owners,  and  the  total  failure  to  furnish 
water,  except  in  winter,  to  the  owners  of  liortaliMs,  unless 
such  owners  were  also  the  owners  of  one  or  more  of  the 
recorded  water  rights.  The  information  al«>  sets  forth  u 
decree  rendered  in  a  former  suit  between  the  Tularosa 
Community  Ditch  and  the  Tularosa  Land  and  Cattle  Com- 
pany, which  attempted  to  adjudicate  the  rights  of  certain 
individual  water  users  under  the  Tularosa  Conmunity 
Ditch,  or  rather  the  rights  of  i^rtain  lands  to  the  use  of 
water,  the  owners  of  which,  however,  were  not  made 
parties  to  such  suit.  This  decree  need  not  be  further  re- 
ferred to,  because,  insofar  as  it  attempted  to  adjudicate  in- 
dividual rights  to  the  use  of  water  it  would  bo  a  nullity. 
under  the  doctrine  announced  by  this  court  in  the  case  of 
Snow  vs.  Abalos,  140  Pac.  1044.  18  X.  M.  681. 

By  relator  it  is  further  contended  that  the  respondent, 
the  so-called  Tularosa  Community  Ditch,  was  organized 
in  the  sole  interest  and  for  the  exclusive  benefit  of  the  so- 
ealled  shareholders  or  water  right  owners,  nnd  that  it  was 
not  therefore,  a  community  organization,  orgnnized  for 
the  purpose  of  representing  the  community  rights  of  the 
original  eettlers,  their  heirs  and  successors;  that  ihe  so- 
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called  "water  rights"  claimed  to  he  rcprcBented  by  (hem 
were  without  Ipgal  or  actual  existoiicc,  of  a  speculative 
origin,  not  having  as  a  purpose  the  placing  of  the  said 
waters  of  the  Tularosa  River  to  beneficial  uae  on  any 
spwified  land,  but  having  their  origin  in  and  for  tlie  pur- 
[K)pe  of  disposing  of  surplus  waters  from  year  to  year,  and 
in  this  manner  having  become  a  source  of  traffic  without 
regard  to  the  origin  of  the  same,  or  whether  the  supply 
of  water  would  meet  future  requirements  of  the  owners  of 
such  rights.  The  information  concludes  with  the  follow- 
ing prayer : 

"Wherefore,  the  said  Attorney  General  for  the  said 
State  and  in  the  name  and  by  the  authority  thereof  at  th& 
relation  of  said  Comraunify  Ditch  or  Acequiae  of  Tula- 
rosa Towiisite.  a  corporation,  Ilalph  S.  Connell,  Thomas 
M.  Shield?  and  Sesario  Puran,  commissioners  of  said  cor- 
poration, and  Noah  Bullard,  mayordomo  of  said  corj>ora- 
tion,  prays  the  consideration  of  the  court  here  in  the  premis- 
es and  due  process  against  the  said  Tularosa  Community 
Ditch.  Eli  Knight,  J.  J.  Sanders  and  J.  H.  Jackson,  itn 
acting  commissioners,  and  R.  Fields,  its  acting  mayor- 
dfluio,  requiring  them  to  answer  to  the  State  of  New  Mex- 
ico and  to  the  said  relators  by  what  warrant  they  claim 
to  have,  hold,  use,  exercise  and  enjoy  the  offices  and  fran- 
ehise  aforesaid,  and  that  said  Eli  Knight,  J.  .7.  Sanders 
and  J.  II.  Jackson,  acting  commissioners  of  said  Tularosa 
Oommunity  Ditch,  and  said  If.  Fields,  its  acting  mayor- 
domo, he  declared  not  entitled  lo  hold  or  exercise  the  of- 
fices of  coiumissi oners  or  mayordomo  of  the  ditches  and 
accijuias  of  the  comininiity  of  Tularosa,  as  hereunto  de- 
scrilwd,  hut  that  tlicy  and  each  of  them,  and  also  any  suc- 
cessors to  them,  or  either  of  them  be  ousted  from  said  of- 
fices and  be  ousted  from  the  control  and  management  of 
said  ditches  and  aecjuias  or  the  water  therein  and  that 
said  Ealph  S.  Connell,  Thomas  Af.  Shields  and  Sesario 
Duran  as  commissionera,  and  Xoah  Bullard  as  mayordomo 
be  declared  entitled  to  hold  and  exercise  said  offices  and  to 
be  installed  therein  as  the  only  authorized  officers  of  the 
only  lawful  corporation  now  existing,  to-wit,  the  'Com- 
munity Ditches  or  Acequias  of  Tularosa  Townsite'  as  said 
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Attorney  Gencrnt  and  Enid  relators  tinder  the  facts  and  tlio 
law  must  ever  pray," 

The  Tularosa  Community  Ditt-li,  as  a  corporation,  vol- 
untarily appearod,  and  filed  an  answer  to  the  information. 
The  answer  go  filed  denied  praclioally  all  the  aliegationR 
Bet  forth  in  the  information,  and  set  up  the  facts,  as  it 
claimed  them  to  be.  It  ia  not  necessary,  in  view  of  our 
fonclusione,  to  set  forth  the  fact  pleaded  in  the  answer. 
To  the  answer  a  general  denial,  by  way  of  reply,  was  filiii 
by  the  Relator.  Upon  the  issues  framed,  the  evidence  was 
heard  by  the  court.  By  stipulation  of  the  parties  finding  of 
facts  was  waived  by  the  parties.  The  trial  court  filed  a  writ- 
ten opinion  in  the  ease,  which  evidences  an  exhaustive  re- 
search of  the  authorities,  and  also  great  learning  and  abil- 
ity. Judgment  was  rendered  in  favor  of  the  relator,  oust- 
ing the  respondents  from  the  control  and  management  of 
the  community  aee<|uia,  from  which  we  quote  the  material 
portion,  as  follows: 

"Wherefore,  it  is  ordered,  adjudged  and  decreed,  that 
the  said  respondenl,  the  Tularosa  Community  Ditch,  is 
guilty  of  misusing  the  privileges  of  ii  public  acci^uia  or 
ditch  corporation,  and  is  guilty  of  malfeasance  or  nonfeas- 
ance in  the  management  and  control  of  the  acequias  or 
ditches  known  as  the  Tularosa  Community  Ditches  or  Ace- 
quias, and  said  respondent  corporation,  and  the  other  re- 
spondents named  in  the  information  as  officers  thereof,  are 
operating  and  controlling  the  said  accquia  or  ditch  to  the 
eiclusion  of  parties  justly  entitled  to  have  and  receive 
water  therefrom  under  the  laws  of  Xcw  Mexico,  and  in  the 
interest  of  parties  claiming  lo  I>e  the  owners  of  'water 
rights'  solely,  as  set  forth  in  said  opinion,  and  such  acts  are 
ultra  vires,  and  the  exercise  of  tlie  duties  iiuposed  upon 
said  respondent  corporation,  as  a  public  acequia  or  ilitch 
corporation  under  the  laws  of  the  State  of  New  Mexico  are 
being  perverted,  and  are  exercised  contrary  to  law. 

And  it  is  further  ordered,  aiijudgcd  and  decreed,  that 
the  said  respondent  corporation,  the  Tularosa  Community 
Ditch,  and  Eli  Knight,  J.  J.  Sanders,  and  J.  II.  Jqckson, 
Commissioners,  and  R.  Fields,  acting  mayordomo,  named 
in  the  information  as  respondents,  lie  and  they  hereby  are 
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■ousted  and  removed  from  tlie  control  and  management  of 
the  Tularopa  i.-oniinnnily  dilclies  and  aeequiat:.  or  the  water 
(herein,  and  from  tiie  exereiRe  of  the  franchises  and  func- 
tions of  a  communitv  ticequia  or  ditdi  corporation  under 
tlie  laws  of  the  State  of  New  Mexico  in  and  to  the  said 
Tnlarosa  community  iJitclies  or  acetjuias  iiiid  the  water 
flowing  therein." 

From  this  judgnu-nt  respondent  appeals,  and  by  its  as- 
signment of  errors  sets  forth  eigliteen  grounds  of  error, 
upon  which  it  R'lies  for  a  revereal  of  this  cause,  only  the 
first  four  of  wliii-h  need  1«  considered.  They  are  as  fol- 
lows: 

"1.  Tlie  court  erred  in  treatin;;  the  alleged  relator 
designated  in  tlie  pniccedinga  in  said  cause  as  the  Com- 
munity Ditches  and  Aceqnias  of  the  Tularosa  Townsite  as 
a  legitimate  corporation. 

2.  The  Court  erred  in  treating  Ralph  S.  Connell, 
'J'homaa  M.  Shields  and  Sesario  Duran,  as  commissioners. 
and  Noah  Bullard  as  nuiyordomo  and  officers  of  any  legi- 
timate corporation  and  in  assuming  they,  or  either  of 
them,  had  been  legally  elwtetl  or  fjuatified  as  such. 

3.  The  court  ctred  in  treating  the  said  relators  as  hav- 
ing any  legal  status  or  standing  in  law  to  prosecute  said 
information  as  relators  thereof. 

4.  The  court  erred  in  not  holding  that  the  appellant, 
Tularosa  Community  Ditch,  ia  acknowledged  and  recog- 
nized by  the  relators  in  said  cause  as  being  a  legal  corpora- 
tion and  the  other  appellants  as  l)eing  officers  of  said  legal 
H-orporation." 

The  first  three  assignments  of  error  will  be  treated  to- 
gether as  they  all  deal  with  the  legal  status  of  the  relator, 
nnd  its  right  to  maintain  the  action.  Tiie  Statute  of  Anne, 
(9  Anne,  c.  20  A.  D.  1710),  (which  is  published  in  full  as 
Appendix  A  in  High's  Extraordinary  I<egal  Remedies)  is 
a  part  of  the  common  law.  in  force  in  this  state.  (Albright 
vs.  Territory,  IH  X.  JI,  G4 ;  Owen  vs.  Van  Stone,  17  N. 
1  M.  41),  and  this  information  is  filed  by  relator  evident- 
ly ijn  the  assumption  that  that  statute  applies  to  a  pro- 
<-ce)iing  of  this  nature,  where  the  object  sought  is  to  oust 
individuals  from  the  exercise  of  a  corporate  francluse,  or 
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against  a  corporation  for  iisiirpinfr  a  fnintliisc.  There  is- 
grave  doubt  as  to  wliether  this  statute  has  any  application 
to  this  proceeding,  (Hex  vs.  Carmarflien,  2  Burr.  869; 
King  ve.  Ogden.  HI  H.  &  C.  2;ilt;  Commonwealth,  ex  re!. 
Mclvaughlin  vs.  Cluler.  -'>G  Pa.  St.  270;  Schcnck  vs.  Cut- 
trell,  31  X.  J.  L.  (Zab.)  1;  Miirpliy  vs.  Farmers'  Bank, 
etc.,  20  Pa.  St.  415;  Com.  vs.  Jjexington  &  .Harrodsbiirg 
Turnpike  Eoad  Co.,  (1  B.  Monroe  397),  but  as  the  parties 
have  treated  the  information  as  properly  filed,  on  behalf 
of  a  private  relator,  we  shall  so  confidei-  it,  and  pass  to  a 
consideration  of  the  questions  raised,  upon  this  assump- 
tion. 

While  under  the  statute  of  Anne  it  was  lawful  for  iliii 
proper  officers  of  the  court,  with  leave  of  the  court,  to  ex- 
hibit an  information  in  the  nature  of  a  quo  warranto,  at 
the  relation  of  any  person  or  persons  desiring  to  sue  or 
2  prosecute  the  same  against  any  person  or  persons  usurp- 
ing, intruding  into  or  unlawfully  holding  and  execut- 
ing certain  officers  and  franchises,  it  was  always  held,  so 
far  as  we  are  aware,  that  the  relator  must  have  a  E|>eciai 
interest  in  the  matter  of  inquiry,  although  a  slight  interest 
would  obviate  this  objection.  The  King  vs.  Kemp,  II.  29 
G.  3,  referred  to  in  note  to  the  King  vs.  Clarke,  1  East, 
37,  State  vs.  Vail,  S3- Mo.  109,  cited  with  approval  by  the 
Territorial  Supreme  Court  in  the  case  of  Albright  vs.  Tor- 
ritOF}-,  13  N.  M.  64;  11  Am.  &  Eng.  Ann.  Cas.  1165: 

"Even  under  a  statute  extending  the  remedy  to  'any  per- 
son or  persons  desiring  to  prosecute  the  same,'  the  ques- 
tion of  the  relator's  interest  will  be  deemed  decisive  as  to 
the  exercise  of  the  jurisdiction,  and  the  relief  will  be  grant- 
ed only  in  behalf  of  one  whose  interests  are  affected  by  the 
matter  in  controversy.''  High's  Extraordinary  Legal  Reme- 
dies. Sec.  699. 

"But  the  statute  of  9th  Anne  allowed  informations  at 
the  relation  of  any  person  desiring  to  sue  or  prosecute 
tiiem  and  under  that  statute  the  rule  was  that  a  private  re- 
lator must  have  an  interest.  Our  act,  which  substantially 
incorporates  the  provision  of  the  British  statute,  has  teceiv- 
ed  the  same  construction.  This  court  has  construed  the 
words  'any   person   or  persons   desiring   to   prosecute   the 
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same'  to  mean  any  person  who  has  an  interest  to  l>e  affect- 
<k1.  They  do  not  j^ive  a  private  relator  the  writ  in  a  case 
of  jmblio  right,  involving  no  individual  grievance."  Com- 
monwealth v3,  Chiley,  -'Ai  Pa.  St.  270. 

The  right  of  the  relator  to  prosecute  this  information, 
depending,  as  it  does,  under  the  rule  stated,  upon  its  inter- 
est in  the  matter  of  inquiry,  seemingly  turns  upon  the 
question  as  to  wJiether  it  is  the  corporation,  created  by 
statute  and  invested  with  the  administrative  control  of  the 
ditrheR  and  waters  in  question  in  this  case.  If  it  is  not 
such  corporate  entity,  it  is  not  a  corporation  at  all,  for  its 
only  claim  to  be  such  i:;  based  upon  its  claimed  compliance 
with  the  statutory  provisions  hereafter  referred  to.  And  it 
necessarily  follows,  that  if  it  is  not  the  corporation,  created 
by  statute,  and  invested  with  the  power  to  administer  the 
affairs  of  the  community  ncequia,  it  could  have  no  interest 
whatever  in  this  information,  and  would  not  l)e  a  com- 
petent relator.  The  solution  of  this  question  depends  upon 
the  statutory  law,  of  this  State,  governing  community  ace- 
(juiae,  and  the  steps  taken  by  the  parties  who  claim  to  have 
followed  such  law,  in  giving  corporate  life  to  the  relator. 

The  early  legislation  of  the  Territory  affecting  commun- 
ity acequias  was  reviewed,  to  some  extent  in  the  case  of 
Snow  vs.  Abalos,  14(1  Pac.  1044,  18  N.  M.  C81,  as  was  the 
origin  of  such  aeequias,  and  what  was  there  said  need  not 
be  repeated  in  this  opinion. 

In  1895  (Chap.  1,  S.  L.  1895)  the  territorial  legislature 
enacted  a  law,  in  regard  to  community  acequias,  practical- 
ly nil  the  provisions  of  which  are  incorporated  into  the 
(.'onipiled  Laws  of  1S!)7.  Some  of  these  sections  have  been 
changed  by  subsequent  amendment.  Section  8,  C.  L.  1897, 
which  was  Section  1,  of  the  Act  referred  to,  as  amended  in 
ino3,  {S.  L.  1903.  Chap.  98}  reads  as  follows: 

"All  community  ditches  or  acequias,  now  constructed  or 
hereafter  to  be  constructetl  in  this  territory,  shall  for  the 
purposes  of  this  act  be  considered  as  corporations  or  bodies 
corporate,  with  power  to  sue  or  to  be  sued  as  such.  And 
every  one  of  said  community  ditches  beginning  at  the  dam 
or  entrance  of  the  water  in  continued  coui-se  to  the  end  of 
the  same,  shall  be  considered  as  one  ditch  or  acequia  only, 
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to  Ifc  R 11  perin tended  by  three  connniHsioDers  and  one  may- 
ordonio  as  now  provided  by  law,  ext-ept  that  w)iere  two  com- 
miinity  ditchea  or  more  take  water  from  a  common  ditch  or 
hoad,  tliey  ehall  be  and  remain  separate  and  under  separate 
management." 

Sections  9,  10,  11.  14  and  21,  C.  L.  1897,  read  aa  fol- 
lows: 

"Sec.  S.Tiie  officers  of  audi  community  ditches  or  ace- 
quias  shall  consist  of  three  commit^sioner!)  and  one  niayor- 
(lomo,  or  superintendent,  each  of  whom  shall  lie  the  owner 
of  an  interest  in  said  ditcif  or  the  water  therein :  t^aid  offi- 
cers shall  be  elected  annually  on  the  first  Monday  of  De- 
cember, and  shall  assume  the  duties  of  their  office  not 
later  tiian  the  first  Monday  of  the  following  January.  On 
or  before  the  first  Monday  of  January,  as  aforesaiil,  said 
commissioners  shall  organize,  by  election  of  one  of  their 
number  as  chairman,  another  as  secretary  and  another  as 
treasurer.  The  treasurer  shall  he  required  to  give  a  bond 
to  the  territory  in  a  sum  to  be  foed  by  the  coinmiaaionera. 
The  majordomo  shall  also  be  required  to  give  a  bond  to 
the  territory  in  a  sum  to  be  fixed  by  said  commissioners. 
The  condition  of  said  bonds  to  be  for  the  accounting  of  all 
inoDeys  coming  into  their  hands  by  virtue  of  their  offices 
and  for  the  faithful  performance  of  tlieir  respective  duties. 
In  tile  event  of  a  vacancy  in  the  office  of  mayordomo,  the 
commissioners  shall  have  power  to  appoint  a  mayordomo 
or  superintendent,  to  hold  office  until  his  successor  is  elect- 
ed and  qualified,  as  hereinbefore  provided." 

"Sec.  10.  The  election  for  acequia  or  coninuinity  ditch 
olficers  under  this  act  shall  be  held  by  the  outgoing  com- 
missioners under  rules  and  regulations  to  lie  prescrilwd  by 
them.  Only  those  having  water  rights  in  tlie  acequia  or 
ditch,  shall  be  allowed  a  vote;  hut  votes  may  l>e  cast  by 
written  proxy  and  shall  be  in  proportion  to  the  interest  of 
the  voter  in  tlie  ditch  or  water,  or  in  proportion  to  the 
number  or  amount  of  his  water  rights,  PROVIDED, 
that  the  owners  of  any  community  ditch,  which  is  not  now 
under  the  direction  of  commissioners,  shall  select  persons 
(not  more  than  three)  to  hold  the  first  election  under  the 
provisions  hereof." 
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'"Sec.  11.  The  commissioners  shall  assess  fatigue  work 
or  tasks  of  all  parties  owning  water  rights  in  said  com- 
munity ditehes  or  accquias,  and  sliall  have  general  charge 
and  control  of  all  affairs  pertaining  to  the  same,  together 
with  the  power  to  receive  money  in  lieu  of  said  fatigue  or 
task  work  at  a  price  to  be  fixed  by  them.  The  muyordamo 
or  superintendent  shall,  under  the  direction  of  said  com- 
missioners, be  the  executive  officer  of  said  ditch  and  have 
the  superintendence  of  all  work  thereon  and  the  distribu- 
tion of  the  waters  thereof,  with  the  collection  of  fines,  if 
any,  and  of  amounts  to  be  paid  in  lieu  of  fatigue  or  task 
work,  and  shall  perform  such  other  duties  in  connection 
with  said  dik-h  as  may  be  prescribed  by  the  rules  and  regu- 
lations of  the  same  or  as  may  be  directed  by  the  commis- 
sioners." 

"Sec.  14.  The  provisions  of  this  act  shall  apply  only  to 
such  ditches  as  have  been  heretofore  and  are  now  known 
and  regarded  as  community  ditches,  under  the  laws  of  this 
territory;  antl  under  the  provisions  of  this  act,  shall  be  cop 
strued  to  mean  such  ditches  as  are  not  private,  and  sucli  as 
are  not  incorporated  under  the  laws  of  this  territory  or  of 
some  other  state  or  territory,  and  are  held  and  owned  by 
more  than  two  owners  as  tenants  in  common,  or  joint 
tenants." 

"Sec.  21.  All  acequias,  public  or  private,  when  complet- 
ed, shall  be  the  property  of  the  persons  who  may  have  com- 
pleted such  acequias  or  ditches,  and  no  person  or  persons 
who  may  desire  to  use  the  waters  of  such  acequias  or 
ditches  shall  he  allowed  so  to  do  without  the  consent  of  a 
majority  of  the  owners  of  such  acequias  or  ditches,  and 
upon  payment  of  a  share  proportionate  to  the  primary  cost 
of  such  aroquia  or  ditch  to  the  amount  of  the  land  propos- 
ed to  bo  irrigated,  or  the  quantity  of  water  proposed  to  be 
used;  PROVIDKD,  That  the  provisions  of  this  section 
shall  not  apply  to  any  acequias  or  ditches,  public  or  pri- 
vate, that  may  pass  from  the  limits  of  any  one  county  to 
within  tile  lines  of  any  other  county," 

Section  R.  as  amended,  quoted  supra,  makes  each  com- 
munity aeequia  a  corporation,  and  gives  to  it,  as  such  cor- 
poration, the  power  to  sue  and  be  sued  as  such.    The  cor- 
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poration  is  created  by  the  law,  and  every  community  ace- 
quia  which  was  in  ejietenee  at  the  time  this  act  was  ap- 
proved, without  any  act  on  the  part  of  the  persons  using 
water  from  such  acequia,  or  any  otlier  agency,  became  a 
corporation,  for  the  purposes  of  that  act,  which  was  for  the 
purpose  of  administration  only.     Snow  vs.  Abalos,  supra 
And  every  community  acequia  since  constructed  would  of 
course  likewise  be  a  corporation.     The  act  in  question, 
having  made  all  such  community  acequias  corporations, 
without  initiative  or  action  on  the  part  of  the  members 
thereof,  it  is  clear,  that  wherever  there  is  a  community 
atequia,  it  is  a  corporation,  and  there  can  be  but  one  cor- 
poration for  one  ditch  "beginning  at  the  dam  or  entrance 
of  t}te  water  in  continued  course  to  the  end  of  the  same." 
By  failure  of  the  members  of  the  community  corporation 
fe  elect  officers,  in  accordance  with  other  provisionH  of  the 
statute,  such  corporation  would  be  without  power  to  act, 
w  to  aue  or  be  sued,  because  it  is  elementary  that  a  cor- 
poration can  act  only  through  its  officers  and  agents ;  how- 
G^er  this  may  be,  the  corporation  would  be  in  existence,  by 
rirtue  of  the  statute,  and  would  possess  vitality,  as  such, 
upon    the  election    and    qualification    of    proper    officers, 
through  which  it  could  act,  aue  or  be  sued.    The  name  of 
the  corporation  is  of  no  importance,  as  we  view  it,  hence, 
the  fact  that  the  commissioners  of  the  respondent  corpora- 
tion changed  its  name  in  1904,  is  of  no  consequence. 

If  what  we  have  said  above  is  true,  it  necessarily  follows 
that  officers  of  such  a  corporation,  become  such  only  by  a 
strict  compliance  by  the  members  of  the  community 
«  with  the  law,  which  provides  for  the  election  of  such  of 
ficsrs.  If  such  pretended  officers  are  elected  in  a  way  or 
manner,  not  authorized  by  law,  it  necessarily  folvows  tliat 
they  would  not  become  or  be  de  jure  officers  of  the  statu- 
tory corporation.  Section  10,  C.  L.  1897,  quoted  supra, 
provides  for  the  election  of  officers  of  such  corporation. 
This  section,  it  is  true,  is  somewhat  ambiguous,  by  reason 
of  the  use  of  the  language  "Only  those  having  water  rights 
in  the  acequia  or  ditch,  shall  he  allowed  to  vote ;  hut  votes 
may  be  cast  by  written  proxy  and  shall  be  in  proportion  to 
the  interest  of  the  voter  in  the  ditch  or  water,  or  in  pro- 


370  SUPREME  COURT   OP  NEW   MEXICO 

.  State  ex.  rel.  Com.  OltcbeB  v.  Tularosa  Com.  Ditch.  19  N.  M.  353 

portion  to  the  numl)er  or  amount  of  hi?  water  riglita";  but 
when  we  consider  the  right  which  the  member  of  siien  a 
rommuniy  ftcequia  at'quires  to  the  use  of  water,  it  is  ap- 
parent that  the  right  to  vote  is  limited  to  those  only  wiio 

are  entitled  to  ami  do  apply  water  to  a  heneficial  use,  as 
4  members  of  sufh  eommiinity  corporation,  for  it  is  only 

by  the  application  to  beneficial  use,  that  a  right  to  the  use 
of  water,  or  "water  right"  as  the  term  is  used  in  the  stat- 
ute, can  be  acquired.  Under  all  the  community  acequias 
in  this  state,  bo  far  us  we  are  aware,  f^ery  domestic  user 
of  water  also  uses  water  for  tlie  irrigation  of  land,  or  some 
other  purpose,  such  as  the  operation  of  a  mill,  or  for  min- 
ing purposes.  The  domestic  use  is  bo  small,  when  com- 
pared to  the  other  use  to  which  water  is  applied  by  the  ap- 
propriator,  that  the  legislaturt^  possibly  did  not  take  euch 
use  into  consideration  in  regulating  the  right  to  vote,  or 
llie  labor  to  bo  perfonned  upon  the  ditches  {Sec.  35.  C.  L. 
]8i)r).  There  are  Iflfi  lots  in  the  town  of  Tularosa.  It  is 
conceded  by  both  parties  to  this  litigation,  that  each  town 
lot  has  a  right  to  the  use  of  water  for  irrigation  and  do- 
mestic purposes.  Tlie  domestic,  as  well  as  tiic  irrigation, 
right  is  appurteiiuni  to  the  lot,  and  of  course  passes  with 
the  lot  to  the  purchaser  or  lessee.  Consequently,  every  per- 
son who  owns  a  lot,  or  the  holder  of  his  proxy,  is  entitled  to 
vote  for  the  election  of  community  ditch  oflieers.  His  pro- 
jmrtional  vote  is  dependent  upon  the  area  of  his  lot,  in 
comparison  with  all  the  other  lands  irrigated,  or,  using  the 
statutory  language  '"in  proportion  tc)  tiio  interest  of  the 
voter  in  the  ditch  or  water,  or  in  proportion  to  the  number 
or  amount  of  his  water  rights."  His  interest  in  the  ditch 
depends  upon  the  amount  of  land  for  which  he  has  acquir- 
ed a  water  right,  and  this  right,  so  acquired  by  him,  is  only 
to  the  use  of  a  suiBcient  amount  of  water  to  properly  irri- 
gate his  land  and  for  domestic  purposes.  If  one  second 
foot  of  wat«r  will  irrigate  his  land,  he  has  a  "water  right" 
or  a  right  to  use  only  that  amount  and  such  additoinal 
quantity  as  may  be  required  for  domestic  use,  and  he 
would  be  entitled  to  a  proportional  vote  aa  this  second  foot 
of  water  bore  to  the  whole  amount  appropriated.  For  ex- 
ample, suppose  there  are  ten  members  of  a  community  ace- 
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ijuia,  each  irrigating  seventy  acres  of  land;  if  one  second 
foot  of  water  is  sufficient  to  irrigate  eacli  seventy  acre 
tract,  each  member  of  such  community  would  acquire  a 
"water  right",  or  a  riglit  to  the  use  of  one  second  foot  of 
water,  and,  under  the  statute  eudi  individual  member 
would  be  entitled  to  cast  one-tenth  of  the  total  vote.  As  it 
i?  only  by  the  application  of  the  water  to  n  l)eneficial  use 
that  the  perfected  right  to  the  use  is  acquired,  it  is  evident, 
that  an  appropriator  can  only  acquire  a  perfected  right  to 
SI)  much  water  as  he  applies  to  a  Iwneficijil  nse.  For  in- 
stance, suppose  a  member  of  such  a  community  corpora- 
tion, owns  forty  acres  of  land,  which  he  intends  to  irri- 
gate, lie  joins  with  others  in  constructing  a  ditch, 
5  which  we  will  suppose  carries  water  far  in  excess  of  the 
]iresent  and  expectant  requirements  of  the  then  members 
of  the  community.  If  one  half  second  foot  of  water  will 
irrigate  the  forty  acre  tract  of  the  member,  he  only  ac- 
quires a  right  to  so  much  water,  and  the  surplus  water 
which  the  ditch  may  carry  is  subject  to  appropriation  by 
others.  Such  additional  appropriators  can  only  become 
members  of  tlie  community,  with  the  consent  of  the  ma- 
jority of  the  owners  of  the  ditch,  but  such  surplus  water 
could  be  appropriated  from  the  stream  by  other  appropri- 
ators, as  the  community  ditch  would  only  be  entitled  to 
lake  from  the  stream  sufficient  water  to  supply  the  require- 
ments of  its  members.  We  do  not  desire  to  be  understood, 
however,  as  holding  that  tlie  limit  of  the  individual  mem- 
Iwr'a  appropriation  would  he  measure<1  by  the  amount  of 
land  he  was  irrigating  in  any  given  year,  for  such  would 
not  be  80.  The  appropriator  would  be  entitled  to  increase, 
from  year  to  year,  his  use  of  the  water,  provided  such  en- 
larged use  was  originally  claimed  at  the  time  of  initiating 
the  appropriation,  and  the  intending  appropriator  proceed- 
ed with  reaBonablc  diligence  to  apply  the  water  to  the  use 
intended.  But  where  such  appropriator,  for  illustration, 
only  originally  intended  to  irrigate  forty  acres  of  land, 
and  he  applied  water  on  such  land,  this  forty  acres  would 
be  the  limit  of  his  right  as  such  appropriator  under  his 
original  appropriation.  If  the  ditch  carried  double  the 
amount  of  water  claimed  by  the  original  appropriators,  or 
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which  they  intended  to  nse,  such  surplus  waters  could  not 
be  divided  into  water  rights  and  parcelled  out  to  the  mem- 
bers, to  be  held  by  them  for  the  purpose  of  sale  or  epecula- 
tion.  Nor  could  such  "surplus  rights"  be  sold,  and  the 
purchaser  thereof  become  a  member  of  the  community  cor- 
poration. The  only  method  by  wliieh  new  members  may 
he  admitted  is  pointed  out  by  the  statute.  The  present 
members,  who  claim  to  hold  such  rights,  would  have  no 
right  to  vote  such  rights  at  elections.  The  member's  right 
to  vote  would  be  limited  to  auch  proportional  amount  of 
the  water  as  he  was  applying  to  a  beneficial  use,  or  for 
which  he  had  a  subsisting,  valid  and  completed  appropri- 
ation. 

What  we  have  aaid  on  this  subject  is  probably  not  neces- 
sary to  a  decision  of  the  points  involved  in  this  appeal,  but 
a  controversy  has  waged  between  town  lot  owners  and 
so-called  "water  right"  owners  under  this  acequia  for 
years,  and  it  is  perhaps  advisable  to  set  forth  clearly  the 
views  of  the  court,  for  the  future  guidance  of  this  com- 
munity, and  in  aid  of  a  proper  future  determination  of  the 
rights  of  the  individual  members  composing  the  same. 
The  record  shows  that  tlie  waters  of  this  acequia  have  been 
divided  into  shares,  based  on  a  given  number  of  hours  run 
of  water,  without  any  regard  heing  had  to  the  acreage  ir- 
rigated or  the  requirements  of  the  individual  consumer. 
These  rights  have  been  parcelled  out  and  sold,  and  voted 
at  all  elections,  regardless  of  the  amount  of  land  being  ir- 
rigated, or  upon  which  said  waters  have  been  applied.  For 
illustration,  the  holder  or  owner  of  one  of  these  so-called 
water  rights  would  irrigate  forty  acres  of  land.  A  twelve 
hours  run  of  water  would  more  than  supply  his  demand 
for  this  tract.  He  would  sell  one-half  of  this  run  of  water 
to  some  other  land  owner,  and  still  continue  to  irrigate  the 
same  forty  acre  tract  he  had  theretofore  watered.  The  pur- 
chaser would  apply  this  water  on  new  laijd,  not  theretofore 
irrigated,  vote  at  elections  and  be  treated  as  a  member 
of  the  community,  without  any  contribution  toward  the 
original  cost  of  the  ditch,  or  the  consent  of  the' majority 
of  the  water  users.  This  procedure  was  not  authorized  by 
law,  for  clearly  the  owner  of  the  forty  acre  tract  would 
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have  only  the  right  to  ao  much  water  aa  he  had  applied  to 
a  beneficial,  ecoaomical  use,  and  if  a  six  hours  run  of  water 
would  irrigate  his  forty  acre  tract,  such  would  Iw  the  limit 
and  extent  of  hie  right.  We  do  not  mean  to  say  that  h<' 
could  not  sell  the  water  right,  appurtenant  to  his  forty 
acre  tract,  if  he  so  desired,  to  some  other  land  owner  under 
the  community  acequia,  if  no  one  was  injured  by  reason  of 
the  change  of  place  of  use,  but  that  he  could  sell  surplus 
water,  not  required  for  tiie  irrigation  of  the  forty  acre 
tract,  or  vote  such  surplus  water  at  elections,  introduces 
a  new  principle  into  the  law  of  community  acequias,  which 
the  law  does  not  warrant.  While  this  is  true,  yet  it  may 
be  that  the  members  of  this  community  acequia  would  be 
estopped,  by  reason  of  their  assent  to  the  course  and  meth- 
od pursued  by  the  holders  of  these  so-called  "water  rights", 
in  permitting,  without  objection,  the  transfer  of  such  lic- 
litious  rights,  and  thereafter  treating  the  purchaser  tiiere- 
of  as  a  member  of  the  cnmmunity  acequia,  supplying  him 
with  water,  calling  upon  him  for  contributions  of  labor  and 
money  and  permitting  him  to  vote  at  elections.  These 
conaiderations,  however,  do  not  enter  into  this  case,  but 
will  be  proper  for  the  court  to  consider  when  called  upon  to 
ndjiidieate  the  rights  of  the  individual  menibers  of  ihi,< 
ooramunity. 

Reverting  now  to  a  consideration  of  tJie  <iiieslio]i,  us  to 
niiether  the  relator  is  the  corporation,  created  by  statute. 
and  charged  with  the  administration  of  the  affairs  of  this 
immunity,  with  power  to  sue  and  be  sued.    As  stated, 
6  this  depends  entirely    upon  wlictlier    its  offic-crs     were 
elected,  in  conformity  with  the  statute,  for  if  not  so 
plecled,  they  are  not  authorized  to  represent  tlie  corpor- 
ate entity  created  by  section  18,  supra,  and  their  pretend- 
fi  corporation  under  its  assumed  corporate  name,  would  be 
a  non-entity,  without  interest  in  the  controversy,  or  the 
power  to  sue  or  be  sued.    Its  officers  would  not  even  be  ilc 
facto  officers  of  the  real  corporation,  for  at  the  time  of 
their  election,  officers,  eitlier  do  jure  or  dc  facto,  were  ns- 
iiuming  to  act  for  the  statutori-  entity,  and  were  in  charges 
if  the  ditches  and  affairs  of  the  corporation. 
.\t  all  elections  held  by  the  organizers  and  officers  of  re- 
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lator,  including  the  election  in  I9I1,  at  wliidi  the  otficcr-i 
iiianHging  its  affaii-a  in  ISIliJ,  at  tlic  time  this  informalioit 
was  filed,  were  elected,  the  right  to  vote  was  limited  to  tiic 
residents  of  the  original  townslle  of  'I'lilaroBa,  to  the  ex- 
dueion  of  every  water  user  irrigating  land  without  audi 
townsite  from  the  acequia.  Each  resident  w^  given  one 
vote  whether  he  owned  a  lot  or  a  dozen  lots.  This  ig  shown 
by  the  testimony  of  Irhy  L.  Fairless,  from  which  we  quote: 

"Q.  Now  these  people  you  allowe<i  to  vote  or  was  al- 
lowed to  vote  at  that  election,  how  did  they  vote  each  one 
AB  whole  vote,  or  how  was  the  amount? 

A.     Each  had  a  whole  vote. 

Q.     Without  referring  to  the  amount  of  water  they  had  ? 

A.     No,  land  (hey  had. 

Q.     According  to  the  land  and  the  water? 

A.     \o,  sir. 

Q,  Nothing  was  taken  into  consideration  at  that  elec- 
tion with  reference  to  the  amount  of  water? 

A.  No,  sir,  if  they  had  a  pieee  of  land  they  were  con- 
widered  legal  voters. 

Q.  If  a  person  only  owned  a  aolare,  one  fourth  of  a 
liloek,  he  had  one  vote? 

A.     Yes,  sir. 

Q.  And  if  lie  owned  eiglit  or  ten  or  five  or  six  solarej- 
or  liortalizas  he  had  one  vote? 

A.     That  is  all. 

Q.     That  is  the  way  they  looked  at  it? 

A.     Yes,  sir. 

Q.  And  if  a  person  had  the  land  and  didn't  irrigate  it. 
he  still  voted  did  he? 

A.     Yes,  sir. 

Q.     Any  number  of  theui  did  that? 

A.     No,  not  many  of  thoni  that  arc  not  irrigated. 

Q,     Answer  my  question,  was  there  any  number? 

A.     A  few." 

That  the  right  to  vote  was  limited  to  residents  and  own- 
ers of  lots  and  hortalizas  within  tlic  original  townsite  is 
shown  by  the  following  extract  from  the  report  of  the  elec- 
tion officers  to  the  commtssioncrs  of  relator. 

"Clerk  was  asked  if  only  owners  of  solares  or  hortalizas 
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in  the  pueblo  in  accordance  with  the  inetructiona  of  the 
L'oinniiBsionerB  passed  in  their  meeting  of  November  6tli, 
1911,  were  permitted  to  vote  by  the  judges,  to  which  Judge 
FairleBB  replied  in  the  affirmative." 

Kven  if  it  be  conceded  tliat  only  owners  of  Bolares  and 
hortalizae  were  members  of  the  community  corporation  it  is 
plain  that  the  election  was  not  conducted  in  accordance 
with  law,  for  the  v»tea  cast  were  not  in  proportion  to  the 
interest  of  the  voter  in  the  ditch  or  water. 

But  were  only  solar  and  hortaliza  owners  members  •'( 
this  community  corporation?  Clenrly  every  solar  owner 
waR,  and  respondents  so  eonced*^.  Every  hortaliza  owner, 
who  had  acquired  a  perfected  right  to  tlie  use  of  water,  or 
who  had  not  lost  his  right  by  delaying  an  unreasonable 
time  in  applying  water  to  a  l>onelicial  use  thereon,  and 
who  had  not  transferred  liis  right  to  other  land  or  sold 
such  right  to  others,  who  had  so  transferred  it,  was  like- 
wise a  member,  and  entitled  to  vole  tlie  proportional  in- 
terest represented  by  sueli  horlali/.a  in  the  ditch  and 
7  water.  But  the  owners  of  outside  land,  which  was  being 
watered  from  such  acequia,  were  also  members  of  sucJi 
community  and  entitled  to  vote,  in  the  statutory  propor- 
tion, if  their  rights  were  legally  acipiired  therein,  or  were 
legally  held  at  the  time  of  election.  Land  within  the  330 
sere  townsite  had  no  preferential,  superior  or  exclusive 
right  over  outside  land.  Of  course,  if  the  ortginal  con- 
structors of  the  ditch  only  watered  land  witliin  the  town- 
site,  and  Bueli  rights  so  acquired  were  never  transferred, 
and  no  other  members  had  i>een  admitted  into  the  com- 
munity system,  it  would  be  true  that  only  lands  within 
such  townsite  would  ho  allowed  to  vote.  But  it  appears 
from  the  record,  that  shortly  after  the  ditch  was  constructed 
Bome  of  the  original  constructors  were  utilizing  waters  an 
outside  land,  and  in  the  early  seventies,  one  witness  for 
relator  testified  that  outside  lands  on  all  sides  of  the  town 
were  being  cultivated  and  watered  from  the  ditch.  In 
1906,  probably  1,000  acres  of  outside  land  was  being  cul- 
tivated, and  relator  has  failed  to  introduce  any  proof  what- 
ever tending  to  show  that  such  lands  were  not  legally  eii- 
litled  to  water  from  the  aceiguia,  hy  reason  of  the  transfer 
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of  water  rigiite,  or  tlie  admission  of  the  owners  of  such 
lands  as  members  of  the  corporation  in  the  statutory  mode. 

If  relator  has  proceeded  upon  the  theory  that  the  water 
rights  belong  excl ii .lively  to  the  lands  and  lots  within  the 

town,  because  of  the  legislative  enactment,  quoted 
S  supra,  it  is  in  error.    This  Act  only  prevented  the  use 

of  the  water  to  irrigate  lands  "in  the  canon  from  the 
source  of  the  Tularosa  Biver  down  to  where  said  river 
enters  tiie  Tularosa  Valley",  and  all  the  land  in  question 
is  below  where  audi  river  enters  the  Tularosa  Valley.  The 
legislature  did  not  attempt  to  regulate  the  use  of  water 
below  the  mouth  of  the  cailon,  or  prevent  the  community 
from  admitting  now  inomhcrs,  or  enlarging  the  use  of 
water  or  extending  such  use  to  outside  land,  on  an  equal 
hasis  with  its  use  on  lands  within  the  townsite. 

Nor  did  the  townsite  patent  from  the  United  States 
have  any  effect  upon  the  water  rights  of  the  people  inside 
the  town,  or,  outside  its  limits.    This  townsite  patent  was 

issued  by  the  officers  of  the  general  land  office,  under 
9  authority  of  a  general  act  of  congress,  applicable  to  all 

lands  granted  for  townsite  purposes.  Such  congres- 
sional enactment  did  not  attempt  to  confer  upon  the  resi- 
ilents  of  siich  town  any  wafer  rights,  exclusive  or  other- 
wise, or  to  invest  such  rights  in  the  trustee,  which  in  this 
case  was  the  probate  judge  of  Dona  Aiia  County.  It  was 
n  mere  naked  grant  of  land,  to  such  trustee,  for  the  use  and 
benefit  of  the  inhabitants,  present  and  prospective,  of  such 
townsite.  Such  tnistec,  under  local  legislative  authority, 
administered  such  trust,  and  conveyed  the  lands  to  those 
entitled  to  the  same.  The  rights  of  lot  and  garden  tract 
owners  1o  water  stood  upon  the  same  basis  exactly,  as  if 
no  s'ueh  tnwnsite  patent  had  ever  issued,  and  the  land 
had  been  acquired  in  some  other  mode. 

Nor  can  such  exclusive  right  be  sustained,  under  what 

was  known  under  the  Spanish  and  Mexican  laws  and 
lOcustoms  as  a  "Pueblo  Right",  the  origin,  nature  and 

character  of  which  will  be  found  fully  discussed  by 
Kinney  on  Irrigation  and  Water  Rights,  (2nd  Ed.)  Sec, 
;'81  ct  seq.    The  author  saya: 

"At  first  the  plan  for  the  establishment  of  these  pueb- 
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Ids  was  for  the  King  of  Spain,  in  each  case  by  special  ord- 
inance, to  provide  for  the  foundation  of  tiie  pueblo,  and  to 
fft  apart  for  the  use  of  the  pueblo  and  its  inhabitants  a 
<erlain  area  of  land,  and  to  prescribe  in  the  ordinance  the 
ri<;htB  of  the  pueblo  and  its  inhabitants  to  the  use  of  the 
waters  flowing  to  those  lands.  Later,  upon  the  establish- 
incnt  of  the  pueblo  of  Pictic  in  the  State  of  Sonora,  six- 
teen square  leagues  of  land  were  thus  set  apart  for  the  use 
if  the  pueblo  and  its  inhabitants,  and  it  waa  further  pro- 
vided: 

"^th.  The  neighbors  and  natives  shall  likewise  enjoy 
the  use  of  the  woods,  water,  and  other  benefits  from  the 
foval  and  vacant  lands  lying  outside  of  the  tract  assigned 
te  tlie  new  town,  jointly  with  the  residents  and  natiyes  of 
the  immediate  and  adjoining  towns;  which  favor  and  right 
'~/jaII  continue  until  by  His  Majesty  the  same  shall  be 
granted  or  alienated;  in  which  case  regulations  will  be 
made  according  to  the  provisions  for  concessions  in  favor 
"f  new  possessors  or  proprietors.' 

And,  further,  it  was  also  at  this  time  provided  by  the 

'I'n^,  by  general  ordinance,  that  thercafterward  the  pro- 

wiona  and  rights  granted  and  tiie  general  plan  followed 

'   '  lie  foundation  of  the  pueblo  of  Pictic  should  be  foilow- 

'     '<»    the  foundation  of  any  new  pueblos  in  the  jurisdic- 

*Ti     of  the  commanding  general  of  the  internal  Provinces 

tile  West,  of  which  California,  Arizona,  New  Mexico, 

*'     riexas  constituted  a  part.    This  scheme  for  the  foun- 

*'oii  of  the  pueblos  we  will  designate  as  the  'Plan  of 

*'tio'.    Belative  to  its  right  to  waters  under  the  Mexican 

^    a  pueblo,  as  a  quasi  corporation,  had  the  power  to  dis- 

ilmte  to  the  common  lands  and  to  its  inhabitants  the 

aters  of  a  non-navigable  stream  on  which  the  pueblo  was 

ituated.    And  our  Courts  have  determined  that  the  cities 

ar\»\    towns  in  this  portion  of  the  country,  where  Ihey  were 

^^^t'   «ncees8ors  of  these  pueblos,  held  the  pueblo  lands  and 

«alors  in   trust  for  the  inhabitants,  and  that  the  legis- 

\utures  of  the  respective  States  and  Territories,  as  succoa- 

*n»  to  the  Mexican  Government,  can  control  the  execution 

"I  this  trust.    And  this  pueblo  right  to  the  use  of  water,  or 

llip  right  of  all  the  inhabitants  in  common  within  the  jur- 
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Udiction  of  the  pueblo,  was  superior  to  the  individual 
rights  of  appropriators,  and  also  superior  to  the  rights  <>( 
t]vi  riparian  proprietors,  through  whose  fields  the  stream 
ran." 

\Vhether  the  "Plan  of  Pictic"  applied  to  that  jwrtion 
of  Mexico,  of  which  this  state  was  a  part,  is  wholly  imma- 
terial, for  this  townsite  grant  was  made  by  oiBcera  of  the 
United  States  Government,  under  authority  of  an  ait  of 
congress,  long  after  New  Mexico  became  a  part  of  Ihe 
United  States,  and  of  course  would  he  subject  to  and  con- 
trolled by  the  laws  of  the  granting  sovereign.  Whatever 
might  have  been  the  rights  of  the  people  of  tliia  settle- 
ment, had  the  land  been  acquired  from  the  Mc\ican  Gov- 
ernment by  grant,  or  otherwise,  it*  of  no  consequence.  Tin; 
land  having  been  acquired  from  the  United  States,  after 
it  passed  under  its  jurisdiction  and  control,  the  grant 
would  carry  with  it  only  such  rights  and  privileges  as  were 
accorded  by  the  laws  of  the  United  States. 

This  acequia  is  recognized  by  the  relator  as  a  commun- 
ity acequia,  and  it  i*  upon  the  statutory  law  governing 
such  acequias  tiiat  it  bases  its  rights  in  this  case.  This 
being  so,  under  Section  21,  C.  L.  1897,  quoted  supra,  the 
acequia  was  the  property  of  the  persons  who  eonstnielcd 
the  same,  and  they  had  the  power  to  admit  new  member;^ 
into  the  community,  with  the  right  to  take  water  there- 
from to  irrigate  their  lands.  Every  water  user,  as  stated, 
legally  entitled  to  take  water  from  this  acequia  for  the  ir- 
rigation of  his  lands,  is  a  member  of  the  community  cor- 
poration, regardless  of  whether  his  lands  lie  within  the 
3a0  acre  townsite  or  not,  and.  under  Sec.  10,  C.  L.  ISfU. 
quoted  supra,  he  is  entitled  to  vote  and  participate  in  Ihe 
affairs  of  the  community  corporation.  The  trial  judge 
reached  the  same  conclusion,  for  he  said,  in  his  opinion  : 

"That  such  control  and  management  is  not  limited  sole- 
ly to  the  residents  of  the  Tularosa  townsite  of  380  acres, 
but  all  persons  owning  lands  under  sucii  ditch,  using  water 
therefrom,  and  whose  grantors  in  title  originally  built 
such  ditch,  or  contributed  to  its  primary  cost,  are  entitled 
to  take  part  in  the  management  and  wnti-o!  of  the  pui)lie 
iiccquia  or  ditch." 
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The  parties  who  attempted  to  perfect  an  organizatit 
under  the  name  given  the  relator,  having  eKciuded  all  i 
rigated  lands  without  the  limits  of  the  townsite  from  re 
resentation,  and  further  having  failed  to  comply  with  tl 
provisions  of  Sei'tion  10,  supra,  as  to  those  who  were  pe 
mitted  to  participate  in  the  elections,  have  failed  to  gi 
any  power  or  life  to  the  relator.  It  is  not  the  corporati< 
created  by  statute,  and  given  the  power  to  administer  tl 
alfairs  of  the  community.  The  ofScers  elected  in  its  nam 
are  not  the  officers  of  the  statutory  corporation.  Th( 
were  not  elected  as  required  by  law.  They  have  no  powi 
to  represent  the  statutory  entity.  This  being  true,  the  r 
later  herein  is  a  non-entity,  without  the  power  to  ac 
and  with  no  interest  whatever  in  thi^  litigation.  It  is 
the  same  position  substantially  as  the  respondent,  if  it  I 
true  as  charged,  that  respondent,  and  iU  officers  and  agent 
denied  the  owners  of  toWn  lot  and  hortalizaa  the  right 
vote.  The  relator,  having  no  interest  in  the  matters  ar 
things  set  out  in  the  information,  the  same  should  ha 
been  dismisHKl. 

The  fourth  assignment  of  errors  proi'ccda  upon  the  th 
OTT  that,  as  the  information  was  filed  against  the  Tularo 
Community  Ditch,  as  a  corporation,  its  corporate  e 
11  istenee  is  admitted;  and  being  m  admitted,  nece 
sarily,  the  information  failed  to  state  facta  sufficiei 
to  warrant  a  judgment  of  ouster.  It  is  true  four  indivii 
uals  are  joined  with  the  corporation  as  respondents,  but 
is  clear  from  a  prayer  of  the  complaint,  that  such  indivii 
uals  were  joined  with  the  corporation  respondent,  as  i 
conimissinners  and  maynrdomo.  The  Tularosa  Commui 
ity  Ditch  is  the  only  answering  respondent,  and  answe 
in  its  corporate  capacity.  The  trial  court  treated  the  ii 
formation  as  having  l>een  filed  against  Ihe  corporation,  ; 
such,  as  will  be  seen  by  the  excerpt  heretofore  quott 
from  its  judgment.  The  respondent,  the  Tularosa  Con 
munity  Ditch,  was  either  the  statutory  corporation,  ci 
titled  to  control  and  manage  the  accquia  in  luestion,  or 
was  no  corporation  at  ali.  Relator  docs  not  contend  tin 
feepondent  was  organized  as  a  corporation,  under  ar 
other  law  of  the  Stale,  or,  that  it  was  a  community  co 
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poration,  legally  in  charge  of  Bomo  other  acequia,  by  virtue 
■of  which  it  would  be  a  corporation,  and  that  it  was  reach- 
ing over  and  assitniing  control  of  some  other  acequia, 
which  it  had  no  jurisdiction  over  or  right  to  control.  Its 
^•ontention  is  that  respondent  is  not  a  corporation,  and, 
1)ecau8o  it  is  not,  necessarily  the  individuals  named  as  re- 
spondents are  not  its  officera  and  agents,  and  have  no 
power  to  act  for  it.  It  does  not  seek  to  oust  the  owners 
jintl  holders  of  the  one  liundred  seven  "water  rights"  from 
usurping  to  be  a  i-orporation,  I>e<'au8e  the  suit  is  not 
brought  against  tliem.  The  information  is  against  the 
corporation  which  relator  claims  is  not  a  corporation,  and 
certain  of  its  officials,  as  such,  for  the  purpose  of  ousting 
it  from  the  usurpation  of  a  corporate  franchise.  ' 

"It  is  well  settled  that  a  corporation  cannot  he  sued  as 
.such,  and  brought  into  court,  and  the  action  maintained 
against  it  on  the  ground  that  it  is  not  a  corporation.  If  it 
is  intended  to  draw  in  question  the  franchise  of  the  cor- 
poration, the  proceeding  must  he  against  the  individuals 
who  usurp  the  franchise.  If  it  is  claimed  that  the  cor- 
poration is  usurping  privileges  and  powers  not  belonging 
to  it,  the  corporation  is  the  proper  and  only  proper 
party."    People  vs.  Stanford,  77  Cat.  360. 

The  foregoing  statement  of  the  rule,  by  the  California 
(;ourt,  is  in  harmony  with  the  decided  weight  of  author- 
ity. Cases  discussing  the  question  are  collected  in  an  ex- 
haustive note,  appended  to  the  case  of  Armstrong  et  al., 
vs.  State  ex  rel  Fain,  Ann.  Cas.  1913  A,  565.  See  also 
Thompson  on  Corporations,  (2nd  Ed.  Sec.  5815.) 

Spelling,  in  hia  work  on  Injunction  and  other  Extraord- 
inary Remedies,  (3nd  Ed.)  Sec.  1843,  says: 

"The  true  rule  was  stated  by  the  prosecution  and  recog- 
nized by  the  court  in  an  early  English  ease,  where  it  was 
said,  quoting  from  Lord  Hale's  common  place  book,  'that 
if  a  quo  warranto  lie  brought  for  usurping  to  be  a  corpora- 
tion, it  should  be  brought  against  particular  persons,  be- 
cause it  is  in  disaffirmance  of  the  corporation,  and  then 
judgment  of  ouster  shall  be  given ;  but  if  it  be  brought  for 
liberties  claimed  by  a  corporation,  it  must  be  brought 
against  the  corporation  itself' ". 
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In  the  next  section  (1844)  the  panic  author,  in  diseusB- 
ing  the  effect  of  filing  an  information  containing  two- 
counts,  one  charging  certain  individual  defendants  with 
usurping  corporate  capacity,  and  another  charging  the  cor- 
poration which  was  joined  with  them  as  a  party  defend- 
ant with  exercising  without  legal  authority  the  franchises 
appertaining  to  a  street  railway  company,  says, 

"The  court  very  properly  decided  that  there  was  a  mis- 
joinder, although  no  question  of  misjoinder  was  made  by 
counsel.  By  suing  the  corporation,  its  corporate  existence 
was  admitted,  and  no  quality  or  quantity  of  allegation 
could  do  away  with  such  admission ;  while  the  corporation 
in  whose  name  the  individual  defendants  were  alleged  to- 
have  done  the  acts  complained  of  was  retained  upon  the 
record  as  a  party  defendant,  no  judgment  could  be  render- 
ed against  them,  for  the  wron^  complained  of  were  not 
done  in  an  individual  but  in  a  corporate  capacity." 

This  reasoning  is  directly  applicable  to  this  case,  if  it 
could  be  contended  that  the  individual  respondents  were 
joined  as  individuals,  and  not  as  corporate  officers,  for  the- 
information  clearly  shows  that  all  their  acts  and  claimed 
powers,  were  done  under  and  exercised  by  virtue  of  the  of- 
fices which  they  held  in  the  corporation.  By  joining  the 
corporation,  as  respondent  in  the  information,  its  existence- 
is  admitted,  and  relator  cannot  afterwards  controvert  its 
own  admission. 

The  fourth  assignment  of  error  is,  therefore,  also  well 
taken. 

Were  we  not  required  to  reverse  this  cause,  because  of 
the  alleged  errors  discussed,  it  must  be  apparent  that  the 
judgment  entered  by  the  district  court  would  not  be  de- 
cisive of  the  ultimate  rights  of  the  individuals  who  are 
members  of  this  community  corporation.  The  judgment 
ousts  the  respondent  from  the  control  and  management  of 
the  acequias,  and  from  the  exercise  of  the  franchise  and 
functions  of  a  community  acequia  or  ditch  corporation 
under  the  laws  of  New  Mexico.  Were  this  judgment  to 
stand,  it  it  evident  that  the  officers  of  the  pretended  cor- 
jwrafion,  named  as  relator  in  this  case,  would  attempt  to 
enter  into  the  control  and  management  of  the  ditches  anil 
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waters  flowing  therein,  and  this,  notwitlietanding  tlio  fad 
that  such  official!!  liavo  not  been  elected  in  conformity  with 
law,  and  are  not  entitled  to  manage  the  affairs  of  the 
com  in  unity.  'I'lie  result  would  probably  lead  to  another  in- 
fonnation  in  the  nature  of  Quo  Warranto  to  oust  them 
from  Buch  offices  anil  the  control  and  management  of  the 
accqiiia.  Endless  litigation  would  result  without  the  ac- 
complishment of  any  good  for  the  community,  or  the  ad- 
justment of  the  ultimate  rights  of  its  individual  members. 
The  remedy  which  ehould  be  applied  in  this  case,  is  the 
adjudication  of  tlic  right  to  the  use  of  water  of  each 
individual  member  of  this  community.  When  the  in- 
dividual rights  are  determined,  in  an  appropriate  action, 
such  rights  will  be  judicially  adjudicated,  and  set  at  rest. 
Only  those  ascertained  to  have  such  rights  will  be  per- 
mitted to  vote  at  elections,  and  the  proportional  vote  will 
be  easily  determined.  Officers  elected,  by  a  majority  vote, 
in  accordance  with  the  provisions  of  Section  10,  will  be 
entitled  to  manage  the  affairs  of  the  community,  and  ap- 
portion the  waters  flowing  in  the  ditch  in  accordance  with 
the  rights  of  eacii  consumer.  It  is  possible  counsel  for  re- 
lator and  the  trial  court  were  misled  by  what  was  said 
by  the  Territorial  Supreme  Court  in  the  Tularosa  Ditch 
('ase,  16  N.  M.  750.    The  court  said. 

"If  the  defendant,  the  Tularosa  Community  Ditch,  is 
assuming  to  be  a  corporation,  when,  in  fact,  it  is  not  one. 
or,  if  being  one,  it  has  usurped  authority  beyond  its  cor- 
porate powers,  it  is  a  matter  of  public  concern  and  should 
be  dealt  with,  not  by  a  suit  in  equity,  in  which  a  decision 
would  necessarily  be  limited  to  the  cause  itself,  but  in  pro- 
ceedings in  the  nature  of  quo  warranto,  which  would  de- 
termine the  status  of  the  defendant,  once  and  for  all." 

Thereby  implying,  it  might  be  argued,  that  the  only 
available  remedy  was  by  information  in  the  nature  of  quo 
warranto  against  the  pretended  corporation,  even  though 
in  fact  it  was  not  one,  rather  thau  against  the  individuals 
whq  were  usurping  to  be  a  corporation.  No  consideration, 
however,  was  given  by  the  court,  in  that  case,  to  the  ques- 
tion of  proper  parties  defendant  in  such  a  proceeding. 
The  point  there  involved  was,  as  to  whether  injunction 
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«as  the  proper  remedy  to  test  the  right  of  the  defendant,  to 
act  as  a  corpontion,  or  to  exercise  certain  rights,  and  the 
(inirt  properly  held  that  the  remedy  was  by  quo  warranto 
and  not  in  equity,  and  the  question  as  to  proper  parties 
ilcfendant  was  not  involved.  In  that  case,  a»  in  this, 
coiinsel  for  plaintiff  there,  and  relator  here,  proceeded 
upon  the  theory  that  all  the  ditches  and  waters  in  question 
belonged  exclusively  to  the  people  within  the  original 
lott-nsite  of  Tularosa,  in  which  no  outside  land  owner  had 
any  interest,  and  could  acquire  nonf.  Of  course,  were 
thin  assumption  correct,  the  relator  here  might  iw  the 
statutory  corporation,  and  quo  warranto  proceedings 
wiiuld  afford  an  adequate  and  complete  remedy.  But  such 
llieory,  as  we  have  stated,  is  untenable. 

For  the  reasons  stated,  the  judgment  of  the  trial  court 
"7/J  be  reversed,  and  the  cause  remanded,  with  instructions 
to  the  district  court  to  diemiss  the  information,  and.  IT 
'S  SO  ORDERED. 


[No.  1666,  August  31.  1914.] 
f-LA  TAYLOR.  Appellee,  vs.  OSCAR  V.  TAYLOR,  Ap- 
pellant. 

SYLLABUS  BY  THE  COURT, 
t-       Appellate  courts  posaesB  Inherent  power  to  allow  ali- 
"ty.  suit  money  and  attorney  tees  pending  an  appeal,  and 
^y    make  aucb  allowance  as  the  circumstances  warrant. 

P.  386 

Appeal  from  District  Court,  Luna  County;  (lolin  Neb- 
t.   Presiding  Judge.  Ordered  to  pay  Alimony. 

Brief  Of  Appellant. 

•Tames  S.  Fielder,  Deming,  New  Mexico. 

Session  Laws  1901,  Chap.  LXII,  Sec.  22.  Kind  of  ne- 
Wt  as  basis  for  diovrce.  I  N.  H.  198.  9  Cal.  475.  42  Cal. 
'^4.  Carson  v.  Carson.  138  N.  M.  lOTS,  43  L.  R.  A.  N.  S. 
i55.  Van  Bom  v.  Arantes,  116  La.  130;  Barret  v.  Barret, 
131  S.  W.  821 ;  Johnson  v.  Johnson,  4  Wis.,  185 ;  Mandige 
V.  Mandige,  15  Vt.  73fi;  Caswell  v.  Caswell,  28  Atl.  388; 
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FreemaD  v.  Freeman,  98  Mte.  App.  509,  63  S.  W.  389; 
Hammond  v.  Hammond,  15  R.  I.  40,  2  Ah:>  St.  R.  I.  40, 
2  Am.  St.  K.  867,  23  At!.  143;  Stewart  v.  Stewart,  15& 
Mich.  421,  119  N.  W.  144;  Farnsworth  v.  FarnBworth,  5 
Atl.  401 ;  Forree  v.  Forree,  7  Ohio  L.  J.  302 ;  Murphy  v. 
Murphy,  7  Ohio  L.  J.  303;  NiehoU  v.  Nichols,  8  Ohio  L. 
J.  88 ;  Tiberghein  v.  Tiberghein,  8  Ohio  L.  J.  89 ;  1  N.  M. 
198;  Fellows  v.  Fellows,  8  N.  M.  160;  Davis  v.  Davis,  37 
N.  H.  191. 
Appellee's  Brief  In  Support  Of  Motion  For  Suit  Money. 

Ely  &  Watson,  Attorneys  for  Appellee. 

Power  of  appellate  court  to  grant  suit  money.  14  Cyc. 
745.  Holcomb  v.  Holcomb.  48  Wash,  498,  95  Pac.  1091 ; 
Session  Laws  1901,  Ch.  62,  Sec.  37;  Session  Laws  1907, 
Ch.  57,  Sees.  38,  39;  Constitution,  Art.  VI,  Sec.  3;  Sul- 
livan v.  Gallagher,  G5  Wash.  310,  118  Pac.  4;  Lake  v. 
Lake,  17  Nev.  230,  .30  Pac.  878;  Prine  v.  Prine,  36  F!a. 
676,  34  L.  H.  A.  87;  Mosher  v.  Mosher,  16  N.  D.  269,  113 
N.  W.  99-101;  Pleyte  v.  Pleyte,  15  Colo.  125;  25  Pac.  25, 

Jurisdiction  of  Court  to  grant  motion.  Mercer  v.  Mercer. 
19  Colo.  App.  51,  73  Pac.  662;  Vanduzer  v.  Vanduzer,  70 
Iowa  614,  31  N.  W.  956;  Day  v.  Day,  84  Iowa  221,  50  N. 
W.  979;  Shore  v.  Shore,  133  Iowa  22, 110  N.  W.  16;  Lewis 
vs.  Lewis,  138  Iowa,  593,  116  N.  W.  698;  Wagner  v.  Wag- 
ner, 36  Minn.  239,  30  N.  W.  766;  Van  Voorhis  v.  Van 
Voorhis,  90  Mich.  276,  51  N.  W.  281 ;  Pollock  v.  Pollock, 
7  S.  D.  331,  64  N.  W.  165 ;  Wells  v.  Wells,  26  S.  D.  70,  127 
N.  W.  636;  Duxstad  v.  Duxstad.  16  Wvo.  396,  132  Pac. 
1170. 

OPINION. 

HANNA,  J. — This  is  an  application,  by  apiiellee,  to  this 
court  in  a  divorce  court  proceeding  for  puit  money  and  at- 
torney fees.  The  Application  presents  the  question  of  the 
power  of  this  court  to  grant  alimony,  suit  money  and  at- 
torney's fees  pending  an  appeal  of  a  divorce  proceeding  in 
this  court. 

A  showing  is  made  by  affidavit  of  appellee  that  the  irial 
court  granted  her  a  divorce  and  the  custody  of  two  minor 
children  with  permanent  alimony  in  the  sum  of  fifteen  dol- 
lars per  montli,  attorney's  fees  in  the  sum  of  seventy-fivn' 
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dollars,  which  eums  have  not  been  paid  but  have  been 
avoided  by  filing  a  supereedeae  boiid ;  that  appellee  is  de- 
pendent for  her  support,  and  that  of  her  minor  children, 
upon  her  income  of  forty-five  dollars  per  month,  and  that 
it  is  necessary,  in  order  that  she  be  properly  represented  in 
this  court,  that  Bome  reasonable  allowance  be  made  her  for 
suit  money  and  attorney's  fees  as  her  income  ia  barely  suf- 
ficient to  provide  her  with  the  necessities  of  life.  It  is 
further  shown  that  appellant  is  earning  the  sum  of  thirty 
dolUirs  per  month  and  his  board  and  is  steadily  employed. 
It  is  to  be  conceded  that  this  court  is  without  statutory 
aatfaority  to  make  the  allowance  prayed  for  and  unless  the 
power  so  to  do  is  an  inlierent  one  this  court  must  reject  the 
application.  We  believe  that  the  weight  of  authority  sup- 
ports the  view  that  appellate  courtB  possess  inherent 
1  power  to  allow  alimony,  suit  money  and  attorney  fees 
pending  an  appeal,  and  may  make  sucli  allowance  as  the 
circamBtances  warrant.  Nelson  on  Div.  &  Sep.  Sec.  863; 
Lake  vs.  Lake,  (Nev.)  30  Pac.  878;  Duxstad  vs.  Dux- 
stad  (Wyo.)  94  Pac.  463,  15  A.  &  E.  228;  (See  note 
Pleyte  vs.  Pleyte,  15  Colo.  125,  25  Pac.  25;  Lane  vs.  Tjane, 
(D.  C.)  6  A.  &  E.  Ann.  Cas.  683;  Prine  vs.  Priue,  (Fla.) 
34  L.  R.  A.,  87,  18  So.  781;  Vanduzer  vs.  Vanduzer,  70 
Iowa  614 ;  31  N.  W.  956 ;  Wagner  ve.  Wagner,  36  Minn. 
239,  30  N.  W.  766 ;  Cast  vs.  Cast,  1  Utah  128 ;  Disborough 
vs.  Disborough,  51  N.  J.  Eq.  306 ;  Drake  vs.  Drake,  21  S. 
D.,  182;  Phillips  vs.  PhillipB  27  Wis.  252;  Hall  vs.  Hall 
(Miss.  27  So.  636;  Mosher  vg.  Mosher,  (N.  D.)  12  R.  A. 
(N.  S.  820;  See  note  to  Roby  vs.  Roby,  3  A.  &  E.  Ann. 
Cas.  50. 

The  opposing' view  as  to  the  power  of  appellate  courts,  in 
this  respect  is,  generally  speaking,  based  upon  the  ground 
that  the  exercise  of  such  power  is  the  assumption  of  orig- 
inal jurisdiction  usually  withheld  by  constitutional  and 
statutory  provisions.  Our  view  of  the  matter  being  that 
the  power  is  inherent  in  the  appellate  court  and  necessary 
by  reason  of  the  nature  of  the  case  for  the  protection  of 
wives,  who  might  otherwise  find  it  impossible  to  be  repre- 
sented before  this  court,  we  cannot  agree  with  the  minor- 
ity rule. 
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For  the  reasons  indicated  we  order  that  appellant  be  di- 
rected and  lie  is  hereby  directed  to  pay  to  appellee,  or  her 
attorney  of  record,  the  sum  of  fifty  dollars  as  attorneys 
fees  within  twenty  days  from  the  service  of  this  order  upon 
him,  otherwise  this  appeal  to  stand  dismissed,  and.  It  Is 
So  Ordered. 


[No.  1675.  September  7.  1914.] 
W.  F.  BRASSWELL,  Appellee,  vs.  T.  H.  IIALLIllUIt- 
TON,  Appellant. 

SYLLABUS  BY  THB  COURT. 

1.  An  action  lor  forcible  entry  or  unlawful  detainer  of  real 
property  muBt  be  prosecuted  betore  tbe  Justice  of  the  peace 
In  tbe  precinct  where  the  property  is  situated. 

P.  388 

2.  If  there  be  no  Justice  of  the  peace  In  tbe  precinct  wbere 
the  premises  are  situated,  able  or  qualified  to  act,  this  fact 
must  affirmatlTely  appear  from  the  record  and  should  be  In- 
Incorporated  In  the  complaint  In  the  cause,  in  order  that  the 
Jurisdiction  of  the  justice  of  the  peace  In  an  adloining  pre- 
cinct, who  may  be  called  upon  to  act  under  sucb  circum- 
stances, may  fully  appear. 

P.  3SS 

Appeal  from  District  Court,  Curry  County;  Merritt  C. 
Mecliem,  Presiding  Judge.  Reversed. 

H.  D.  Terbell,  for  appellant. 

Notice  to  vacate.  Chap,  n,  1901;  126  III:  18;  33  111. 
App.  552;  19  Cyc.  1147;  1  Col.  177;  23  Neb.  257;  34  III. 
192;  6  Okl.  328;  2  N.  M.  108;  5  N.  M.  406.  404;  11  N. 
M.  447,  346. 

STATEMENT  OF  FACTS. 
This  is  an  action  ia  forcible  entry  and  unlawful  de- 
tainer, instituted  by  appellee  before  the  justice  of  the-peacp 
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of  Precinct  No.  1  of  Curry  County,  New  Mexico,  on  De- 
cember 30,  1913. 

The  lands  alleged  to  have  been  forcibly  entered  upon 
and  nnlairfullT  detained  are  situated  in  Section  33,  Town- 
ship 2,  North  of  Bange  36,  in  Curry  County,  and  were  and 
are  in  Precinct  No.  9  of  said  County,  there  being  a  duly 
qualified  and  acting  justice  of  the  peace  in  Precinct  No.  9, 
as  shown  by  the  stipulation  as  to  the  tacts  in  this  case. 

At  the  trial  had  in  the  justice  court,  plaintiff  recovered 
judgment  of  removal  from  the  premises  described  in  the 
complaint,  excepting  a  portion  thereof,  and  his  damages 
were  assessed  at  $30.00.  The  appellant  appealing  to  the 
district  court  of  Curry  County,  where  a  trial  by  jury  was 
liad,  resulting  in  a  verdict  finding  the  issues  in  favor  of 
the  plaintiff,  the  appellee  in  this  court,  and  assessing  dam- 
sgea  against  the  defendant,  or  appellant  in  this  court. 
Whereupon  appellant  filed  a  motion  for  a  judgment  non 
obstante  veredicto,  and  in  the  alternative  for  a  new  trial, 
'Ae  motion  being  overruled  an<l  judgment  for  appellee 
given  in  accordance  with  the  verdict. 

OPINION. 
■HANNA,  J. — The  motion  for  a  judgment  non  oh- 
"ttnte  veredicto,  among  other  grounds  therefor,  which  we 
"**!  it  unnecessary  to  pass  upon,  was  based  upon  the 
Sfounj  jjiat  the  justice  court  had  no  jurisdiction  to  try  the 
case  because  the  land  was  and  is  situated  in  Precinct  Xo. 
'  aiicj  not  in  Precinct  No.  1,  where  the  cause  was  institut- 
™  a&d  that  jurisdiction  was  not  and  could  not  be  affirm- 
'Jivel  J  shown.  And  that  said  justice  of  the  peace  court  in 
^^eoijict  No.  1,  being  without  jurisdiction,  the  district 
^''^^t  and  this  court  is  without  jurisdiction  to  entertain 
the  Cause. 

The  proceeding  is  based  upon  Section  3.345,  C.  L.  1897: 
ttte  essential  portion  of  which,  as  applied  to  this  case,  read- 
ii^g  as  follows: 

Section  3345.  An  action  for  forcible  entry  or  unlaw- 
i^\  detainer  of  real  property  may  be  prosecuted  before  any 
instiee  of  the  peace  in  the  precinct  where  the  property  is 
situated,  in  the  following  cases.  '"'■'"_ 
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It  IB,  therefore,  apparent  by  the  plain  terms  of  the  sec- 
tion referred  to,  that  an  action  for  forcible  entry  or  un- 
lawful detainer  of  real  property  when  brought  in  a 

1  justice  of  the  peace  court  must  be  prosecuted  before  the 
justice  of  the  peace  in  the  precinct  where  the  property 

ie  situated. 

In  the  case  under  present  consideration,  it  appears  from 
the  record  that  the  land  was  located  in  Precinct  No.  9,  and 
the  action  begun  before  the  justice  of  Precinct  No.  1. 

Our  attention  is  directed  to  the  case  of  Sanchez  vs.  Can- 
delario,  6  N.  M.  400.  In  this  case  the  Territorial  Supreme 
Court  held  that, 

"Where  there  is  no  justice  of  the  peace  in  the  precinct 
where  the  premises  are  situated,  able  or  qualified  by  law  to 
act,  an  action  of  forcible  entry  and  detainer,  may  he- 
brought  before  a  justice  of  the  peace  in  any  adjoining  pre- 
cinct," 

The  court,  in  tliis  opinion,  was  construing  Section  242& 
of  the  Complied  Laws  of  1884,  which  appears  as  Section 
3349  of  the  Compiled  Laws  of  1897. 

We  see  no  reason  to  depart  from  the  construction  of  the 
section  referred  to  as  placed  upon  it  by  the  Supreme  Court 

in  the  case  of  Sanchez  vs.  Candelario,  and  we  are  of 

2  the  opinion  that  if  there  be  no  justice  of  the  peace  in 
■the  precinct  where  the  premises  are  situated,  able  or 

qualified  to  act,  this  fact  must  afBrraatively  appear  from 
the  record  and  should  be  incorporated  in  the  complaint  in 
the  cause  in  order  that  the  jurisdiction  of  the  justice  of  the 
peace  in  an  adjoining  precinct,  who  may  be  called  upon  to 
act  under  such  circumstances  may  fully  appear. 

The  transcript  in  this  case  does  not  show  by  the  allega- 
tions of  the  complaint  or  otherwise  that  it  was  impossible 
to  bring  this  action  before  the  justice  of  the  peace  in  the 
precinct  where  the  property  was  situated,  and  for  that  rea- 
son the  justice  of  the  peace  was  without  jurisdiction  to 
entertain  the  cause. 

For  the  reasons  indicated  the  judgment  of  the  district 
court  is  reversed,  and,  IT  IS  SO  ORLERED. 
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[No.  1719.  September  7.  1914.] 
STATE  OF  NEW  MEXICO,  ei  rel.,  K.  K.  SCOTT,  Dis- 
trict  Attorney  of  the  Fifth  Judicial  Distriet,  Relator,  va. 
JUDGE  JOHN  T.  McCLURE,  and  JUDGE  GRAN- 
VILLE A.  RICHARDSON,  Judges  of  the  District 
Court  of  the  Fifth  Judicial  District  of  the  State  of  New 
Mexico,  Respondents. 

SYLLABUS  BY  THE  COURT. 
1.  Section  1,  Chapter  &4,  Lawb  1913,  coDstrued,  and  held: 
That  the  provisions  of  this  section  allowing  district  attorneys 
their  actual  traveling  expenses,  incurred  while  In  tbe  dis- 
charge of  their  duties,  authorlies  the  allowance  to  such  dis- 
trict attorneys  of  eipenses  contracted  for  board  and  lodg- 
ing, where  such  expense  le  incurred  while  the  ofDcIal  Is  ab- 
sent from  his  usual  place  oF  abode,  such  expenses  to  be  shown 
by  sworn  statement  of  the  district  attorney,  and  to  be  paid 
by  the  county  in  behalf  of  which  such  expense  is  Incurred, 
npoB  order  of  the  district  court. 

P.  392 

Mandamus.       Original     in    the    Supremo    Court.     Per- 
emptory Writ  Ordered. 

STATEMENT  OF  FACTS. 
This  is  an  action  in  mandamus  upon  the  relation  of  the 
District  Attorney  of  the  Fifth  Judicial  District  of  the 
State  of  New  Mexico,  to  compel  the  approval  and  allowance 
out  of  the  court  fund  of  the  several  counties  of  the  said  dis- 
trict, expense  accounts  of  the  district  attorney  for  hoard  and 
lodginp  while  in  attendance  upon  court  in  said  counties,  or 
otherwise  engaged  in  performance  of  his  duties  as  such  dis- 
trict attorney,  while  ahsent  from  his  usual  place  nf  abode. 
The  accounts  were  itemized  and  presented  to  the  respond- 
ents for  approval,  and  such  approval  was  withheld  for  the 
reason  that,  in  the  opinion  of  recpondonts,  board  and  lodg- 
ing were  not  proper  items  of  expense  imder  the  provisions 
of  the  act  relative  to  salaries  of  district  attorneys.  Chapter 
54.  Laws  of  1913. 
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HANNA,  J. — The  act  of  the  legislature  which  we  an; 
called  upoD  to  coostrue,  Chapter  54,  Laws  of  1913,  after 
fl.xing  tho  amount  of  salary  to  be  paid  to  each  district  at- 
torney of  the  several  districts,  in  ite  first  section,  provides 
for  traveling  expenses  of  the  several  district  attorneys,  in 
the  following  language: 

"Provided,  that  the  actual  traveling  expenses  of  the  dis- 
trict attorneys,  incurred  while  in  the  discharge  of  their 
duties,  shall  be  paid  by  tlie  county  in  behalf  of  which  same 
are  incurred,  upon  order  of  the  court,  supported  by  sworn 
statement  of  such  expenses,  out  of  the  court  fund  of  each 
county." 

The  question  for  our  determination  in,  therefore,  the 
meaning  of  the  words  "actual  traveling  expenses",  as  the 
same  apiJeflred  in  the  foregoing  provision  of  the  atatute. 
and  whether  or  not  such  meaning  contemplates  the  allow- 
ance to  district  attorneys  of  expenses  incurred  for  board 
and  lodging  while  away  from  home  on  official  business.  If 
such  items  of  expense  are  properly  chargeable  under  the 
law,  tile  petitioner  in  this  case  is  entitled  to  the  relief 
sought. 

It  is  urged  by  petitioner  that  the  construction  of  this 
provision  of  the  statute  by  other  district  courfa  of  the 
State  has  favored  the  allowance  of  similar  items  of  ex- 
'  pense,  and  that  the  Attorney  General,  Honorable  Frank 
W.  Clancy,  in  a  recent  opinion,  has  held  that  the  words 
"actual  traveling  expenses"  should  be  held  to  include 
board  and  lodging  of  the  district  attorney.  Had  the  con- 
struction referred  to  been  longer,  and  of  more  uniform 
character,  we  might  be  disposed  to  base  our  opinion  in  this 
case  upon  the  ground  that  such  construction  would  be  en- 
titled to  great,  if  not  controlling,  weight. 

It  does  not  appear  that  all  of  the  district  judges  have 
adopted  this  construction,  and  hence  the  necessity  for 
bringing  the  present  action  clearly  indicates  that  at  least 
two  of  the  dislrict  judges  of  the  State  have  not  adopted 
the  constniction  here  contended  for. 

Our  attention  has  been  directed  to  hut  one  caee  which 
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L'onid  be  considered  to  even  remotely  apply  to  the  facts 
in  this  case,  and  we  liave  not  1>cen  able  to  find  in  our  inde- 
pendent research  any  otiier  case  of  a  eimilar  cliaracter 
which  would  be  of  aid  to  this  court  in  conBidering  the 
language  under  consideration.  The  one  case  to  which  our 
attention  is  directed  is  n  case  of  Van  Veen  vs.  Graham,  l.t 
Ariz,  167,  108  Pac.  '^52,  in  which  case  the  Supreme  Court 
of  Arizona  held  that  actual  traveling  expenses  in  attend- 
ing the  district  court  away  from  his  official  residence  auth- 
orized an  allowance  for  bis  board  and  lodging  at  the  [liace 
where  the  court  is  Iield.  The  applicant  for  the  allowance 
in  this  case  was  the  court  reporter,  and  while  the  decision 
is  primarily  based  on  wiiat  the  court  denominated  a  uni- 
form practice  construction  to  that  effwt  of  a  similar  stat- 
ute, we  believe  that  the  reasoning  of  that  case  is  applicablf 
to  the  case  at  bar.  It  is  well  known  to  this  court  that  the 
district  attorneys  of  eight  districts  of  this  State  arc  called 
upon  to  make  frequent  visits  (o  the  several  counties  of  their 
districts,  for  the  purpose  of  attending  upon  the  seBsions  of 
Ihe  district  court,  meetings  of  the  boards  of  county  coni- 
misgjoners,  preliniinar}'  hearings,  and  numerous  other  mat- 
ters of  public  concern,  and  that  the  amount  of  traveling 
necessary  in  attending  to  such  duties  largely  depends  upon 
the  size  of  the  district,  and  the  amount  of  work  devolving 
upon  such  official  within  such  district.  To  require  the 
district  attorney  to  pay  his  board  and  lodging  without  al- 
lowance out  of  the  court  fund  to  reimburse  him,  would  cast 
upon  the  district  attorney  having  the  largest  district  and 
the  greater  volume  of  work,  a  greater  burden  than  would 
perhaps  devolve  upon  other  district  attorneys  having  a 
smaller  district  and  a  lesser  volume  of  business.  It  is  also 
a  matter  of  general  information  that  district  attorneys  are 
nffen  required  to  he  away  from  their  usual  abode  in  attend- 
ance upon  the  sessions  of  court,  for  a  period  of  three  to 
possibly  six  weeks  at  a  time.  The  expense  for  hotel  ac- 
comodations or  board  and  lodging  would  quite  uniformlv 
require  the  expenditure  of  a  large  proportion  of  tlie  dis- 
trict attorney's  salary.  All  of  which  would  tend  to  make 
if  impossible  for  the  State  to  procure  the  services  of  com- 
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etent  officials.  It  may  be  argued  that  the  dietrict  attor- 
ey  would  have  to  provide  for  hig  living  expenses,  if  at 
ome.  While  this  ia  true,  it  is  also  true  that  the  officials 
re  put  to  this  expense  as  a  usual  thing  in  any  event,  and 
lieir  absence  from  home  does  not  materially  reduce  such 
xpensc,  so  that  their  board  and  lodging  expenses  while 
way  from  home,  are  customarily  additional  items  of  ex- 
ense  over  and  above  their  usual  living  expenses  at  home- 
t  was  apparently  the  intention  of  the  legislature  to  rein- 
urse  district  attorneys  for  actual  traveling  expenses  by 
'hicli  we  understand  that  the  legislature  intended  to  rein- 
urse  such  officials  for  all  actual  expenses  incurred  by  them 
■hile  away  from  their  usual  abode,  resulting  from  the  ne- 
essity  of  their  absence  while  engaged  in  the  public  business 
Hiile  this  opinion  is  limited  to  the  question  of  whether  or 
ot  items  for  board  and  lodging  are  to  be  included  within 
;ie  actual  traveling  expenses,  and  not  to  be  given  a  broad- 
r  construction,  we  are  clearly  of  the  opinion  that  such 
ems  are  proper  charges  against  the  several  counties  when 
le  same  arise  by  reason  of  necessity  of  the  district  at- 
imey's  traveling  upon  public  business  of  the  counties 
gainst  whom  the  charge  is  made.  We  therefore  hold  that 
the  provisions  of  Section  1,  Chapter  54,  Laws  of  1913, 
.  lillowing  ilistr'ci  attorneys  their  "actual  traveling  ex- 
penses" incurred  while  in  the  discliarge  of  their  duties, 
Lithorizes  the  allowance  to  such  district  attorneys  for  board 
ad  lodging  in  the  place  where  the  district  attorney  con- 
'acts  such  expenses  other  than  at  his  usual  place  of  abode, 
rovided  such  expense  be  incurred  while  such  district  at- 
)rney  is  in  the  discharge  of  official  duties,  to  be  paid  by 
le  county  in  behalf  of  which  such  expense  is  incurred,  up- 
1  order  of  the  court,  to  lie  supported  by  sworn  statement 
^  such  items  of  expense. 

For  the  reasons  stated,  it  is  ordered  that  a  peremptory 
rit  of  mandamus  issue,  as  prayed  by  petitioner. 
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(No.  1671.  September  10,  1914) 
STATE     OF    NEW    MEXICO,    Appellant,    vs.    ROY 
KLDER,  Appellee. 

(No.  ISTZ,  September  10.  1914) 
STATE    OF    NEW    MEXICO,    Appellant,    vs.     ROY 
ELDER,  Appellee. 

(CONSOLIDATED) 

SYLLABUS. 

1.  There  1b  nothing  In  the  organic  act  ot  the  Territory  of 
New  Mexico,  nor  in  the  laws  of  Congrees  relating  to  said  Ter- 
rltcrry  prior  to  its  admission  to  Statehood  In  191S,  prohibiting 
tbe  revival  of  a  law  which  bad  been  repealed  by  reference  to 
Ita  title  in  the  reviving  act.  nor  the  reviving  of  an  Act  which 
bad  been  repealed  by  repealing  the  act  which  repealed  the 
original  act. 

P.  399 

2.  Article  4,  Section  18.  of  the  Constitution  of  the  State  of 
New  Mexico,  providing  that  "no  law  shall  be  revised  or  amend- 
ed, or  the  provisions  thereof  extended  by  reference  to  its  title 
only;  but  each  section  thereof  as  revised,  amended  or  extend- 
ed shall  be  set  out  in  full,"  has  no  retroative  effect  and  does 
not  apply  to  nor  make  Invalid  or  unconstitutional  acts  or  laws 
passed  prior  to  the  admission  of  New  Mexico  as  a  State, 
which  prior  act  or  law  does  not  comply  with  said  section  of 
tbe  Constitution. 

P.  400 

3.  Article  4,  Section  16,  of  the  Constitution  of  the  State  of 
New  Mexico  providing  "The  subject  of  every  bill  shall  be  clear. 
ly  expressed  In  Its  title,  and  no  bill  embracing  more  than  one 
subject  shall  be  passed,  *  *  *"  has  no  retractive  effect  and 
does  not  apply  to  nor  make  Invalid  or  unconstitutional  acts 
or  laws  passed  prior  to  the  admlealon  of  New  Mexico  as  a 
State,  which  act  or  law  so  passed  prior  to  the  admission  doea 
not  comply  with  the  requirements  of  said  section  ot  the  Con- 

P.  401 
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4.  Article  2,  Section  17,  ol  the  Conetftutlon  of  New  Mexico 
providing  that  the  truth  may  b«  given  in  erldence  to  the  Jury 
ae  a  defense  In  all  criminal  lihel  suits,  la  la  conflict  with  section 
22  of  chapter  11  ot  the  Laws  of  1889,  and  repeals  the  latter 
law  In  BO  far  as  the  law  of  1889  limits  the  pleading  and  the 
glTlag  in  evidence  of  the  truth  as  a  defense  In  criminal  libel 
suite. 

p.  402 

G.  Where  an  Indictment  for  libel  alleges  that  the  defend- 
ant did  publish  certain  libelous  matter,  this  allegation  is  Buf- 
flcient,  on  demurrer  to  the  indictment,  as  the  wi>rd  "publish" , 
primarily,  means  to  make  known;  and  it  need  not  therefore, 
be  alleged  in  the  Indictment  that  the  libel  was  circulated  nor 
that  it  was  read  or  seen  by  a  third  person. 

P.  402 

6.  Charging  a  person  in  a  newspaper  with  being  "an  un- 
principled son  and  one  whom  all  selt-respectlng  persons  can 
but  despise,"  and,  again,  charging  him  with  being  "  a  moral 
coward"  and  "an  imbecile"  and  "one  who  has  about  as  much 
regard  for  the  truth  ae  an  Infldel  has  for  the  Bible,"  is  libel- 
ous under  subdivisions  2  and  3  ot  section  T  of  the  Laws  ot 
New  Meiico  of  1889. 

P.  403 

7.  The  statutory  definition  of  libel  governs,  where  there 
is  a  statute  on  the  subject,  and  It  is  immaterial  whether  the 
words  alleged  to  be  libelous  are  libelous  per  se  or  not. 

P.  404 

8.  An  indictment  In  libel  is  sufficient  on  demurrer  it  it  sets 
forth  the  parts  of  the  publication  alleged  to  be  libelous;  the 
whole  publication  need  not  be  set  out  in  the  indictment. 

P.  404 

9.  Where  an  Indictment  In  libel  charges  that  the  alleged 
defamatory  matter  Is  false.  It  is  sufDcient  in  law  on  demur- 
rer to  the  indictment,  and  the  Indictment  nee4  not  allege  that 
if  true  the  matters  were  not  published  with  good  motives  or 
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Jnitifiable  anda,  as  eucb  negative  atatement  U  not  necessary 
In  tbe  Indictment  and  is  not  such  a  proviso  in  the  law  as 
Deed  be  negatlTed  In  the  indictment,  but  is  a  matter  of  de- 
fense on  the  trial  of  the  case. 

P.  40 1 

Appeal  from  IHstriet  Court,  Curry  County;  Qranvitle  A. 
Richardson,  Presiding  Judge.    Reversed  and  Remanded. 

InA  L.  Grimshaw,  for  appellant. 

Court  erred  in  holding  that  Chap.  13,  L.  1905,  was  in- 
effectual to  revive  Libel  Law  of  18HJ1.  Chap.  13,  L.  1905; 
Smith  V.  RatoD,  18  N.  M.  513;  3  N.  M.  SS?. 

Law  of  1889  not  void  because  it  embraces  within  its  pro- 
visions, more  than  one  subject.  Sec.  16,  Art.  4  of  Const. 

Court  erred  in  holding  that  revived  Act  of  1889  was  un- 
constitutional because  in  conflict  with  Sec.  17  of  Art.  3. 
Sees.  14,  15,  18,  19,  21,  a2.  Libel  Law  1889. 

Error  in  holding  that  indictment  does  not  allege  that 
circulation  of  publication  was  made.  3  Bish.  Crim.  Pro.  p. 
361 ;  8  Bouv.  L.  Die,  p.  794. 

Need  not  allege  that  publication  was  made  for  purpose 
and  with  intent  of  causing  breach  of  peace.  25  Cyc.  574. 

Court  erred  in  holding  that  matters  alleged  in  indict- 
ment did  not  constitute  a  crime  under  Law  1889.  Suh- 
Div.  2.  Sec.  7,  Act  1889. 

James  A.  Hall,  for  appellee. 

Crime  of  iibel.  26  Ark.  523;  13  llrev.  500;  Chap.  13,  L. 
1905;  5  Pac.  91;  26  Pac.  313;  Sec.  22,  Act  1889. 

Indictments  do  not  charge  violation  of  law.  94  Pac.  119 ; 
10  Enc.  P.  &  P.  487;  22  Cvc.  23.T;  4  Oreg.  1.17,  188;  25 
Cjc.  575. 

Matter  charged  is  not  libelous.  88  Mass.  236;  Whar- 
ton's Cr.  L.,  Par.  1983,  Vol.  3:  Sec.  9,  L.  1889;  6  Ala 
881 ;  50  N.  Y.  Super.  Ct.  12 ;  36  La.  Ann.  467-8 ;  24  Tenn. 
112;  10  Tenn.  581;  44  Atl.  620;  22  Rev.  Rep.  539;  73 
Hun.  81 ;  136  N.  Y.  538 ;  1  Q.  B.  .524 ;  93  Md.  48 ;  6  Ala. 
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1;  153  N.  Y.  214;  25  Cyc.  370;  153  N.  Y.  814;  3  City 
U  Rec.  N.  Y.  96;  4  B.  &  Aid.  95;  1  Barn.  304;  2  W. 
1037;  59  Hun  51:  2  Pemiew  (Dei.)  171;  5  Humphr. 
enn.)  113;  27  S.  C.  29;  94  Pac.  419;  10  Edc.  P.  &  P. 
r;  22  Cyc.  235;  4  Oreg.  157,  188;  100  Pac.  257;  102 
3.  295;  121  Pac.  278;  14  Pac.  410;  34  Pac.  780;  48 
:.  470;  59  Pac.  9;  62  Pac.  1022;  90  Pac.  686;  24  Pac. 
!;  14  Utah  173;  62  Pac.  1022;  8  Pac.  343;  2  Grant 
1;  11  Hun  633;  19  Minn.  93. 

STATEMENT  OP  PACTS. 

toy  Elder  was  indicted  for  criminal  libel,  and  from  an 
er  sustaining  demurrers  to  the  indictments,  the  State 
>eal8.    Reversed  and  Remanded. 
These  two  cases  arose  on  indictments  for  criminal  li- 

retumed  by  the  grand  juiy  of  Curry  county  in  the 
th  Judicial  District,  against  the  defendant  Roy  Elder, 

alleged  libelous  matter  published  in  the  St.  Vrain 
imal,  of  vhich  the  defendant  vas  the  publisher  and 
tor.  The  indiefmcnts  were  brought  under  Chapter  11 
the  Laws  of  1889,  upon  the  return  of  the  indictments 

defendant,  through  his  counsel,  moved  to  quash:  the 
tion  was  overruled  by  the  court  and  subsequently  a  de- 
rrer  was  filed  to  each  indictment,  which  was  sustained 
the  trial  court.  From  the  order  sustaining  the  demur- 
I  the  state  appeals.  The  cases,  except  as  to  the  alleged 
:louB  matter  set  out  in  the  indictments,  are  identical 

will  be  considered  together.  The  indictments  in  the 
I  cases,  omitting  the  captions,  are  as  follows : — 
That  Roy  D.  Elder,  late  of  the  county  of  Curry,  in  the 
te  of  New  Mexico,  on  the  13th  day  of  November,  in  the 
r  1913,  in  said  county  and  state  aforesaid,  unlawfully, 
miously  and  maliciously  contriving  and  intending  to 
fy  and  defame  one  Arthur  E.  Curren,  did  unlawfully, 
miously,  wickedly  and  maliciously  compose  and  publish, 

cause  and  procure  to  be  composed  and  published,  in  a 
;ain  newspaper  called  the  'St.  Vrain  Journal,'  publish- 
ind  circulated  at  St.  Vrain  in  said  county  and  state  by 
'  Elder,  he  being  the  proprietor,  publisher  and  editor  of 
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said  newspaper  on  the  da)',  month  and  year  first  aforeeaid, 
a  certaiD  false,  scandalous,  wicked,  malicious,  mischievous, 
aod  defamatory  libel,  of  and  toneeming  him,  the  said  Ar- 
thur E.  Curren,  containing  false,  scandalous,  wicked,  mali- 
cious, mischieTouB  and  defamatory  and  libelous  words  and 
matters,  according  to  the  tenor  following  that  is  to  say: 
'Ingratitude.  What  would  be  your  definition  of  ingrati- 
tude? To  our  way  of  looking  at  it,  one  of  the  coldest 
blooded  cases  has  junt  taken  place  in  this  county  and  all 
self-respecting  persons  can  but  despise  the  guilty  one,  and 
that  person  is  no  other  than  our  friend  the  present  Qeneral 
Manager  of  the  Clovis  News,  one  A.  E.  Curren  (meaning 
the  said  Arthur  E.  Curren)  and  the  injured  party  is  his 
poor  old  father,  J.  E.  Curren.  After  nursing  him  (mean- 
ing the  said  Arthur  E.  Curren)  to  manhood  and  giving 
him  a  good  start  in  life,  he  (meaning  the  said  Arthur  E. 
Curren)  has  made  a  goat  out  of  the  old  gent.  Here  is  the 
story:  Arthur  (meaning  the  said  Arthur  E.  Curren)  was 
editor  of  the  News,  a  Republican  paper  in  Curry  county, 
changed  to  a  Democratic,  and  in  order  to  ride  the  fence, 
Arthur  (meaning  the  said  Arthur  E.  Curren)  sends  for 
the  old  gent  to  tide  him  through  what  his  political  difficul- 
ties had  gotten  the  News  into,  and  the  surprising  part  of 
the  tragedy  is  that  J.  E.  Curren  would  allow  himself  to  be 
made  a  goat  knowing  his  unprincipled  son  Arthur  (mean- 
ing the  said  Arthur  E.  Curren)  as  he  should  (for  every- 
body else  does)  J.  E.  went  his  limit  to  bring  the  News 
out  of  the  mire  that  A.  E.  (meaning  the  said  Arthur  E. 
Curren)  had  run  it  into  so  deep,  but  to  no  avail' — to  the 
great  injury,  scandal  and  disgrace  of  tlie  said  Arthur  E. 
Curren,  and  against  tbe  form  of  the  statute  in  such  case- 
made  and  provided,  and  against  the  peace  and  dignity  of 
the  state  of  New  Mexico." 

"That  Roy  Elder,  late  of  the  county  of  Curry  in  th& 
State  of  New  Mexico,  on  the  twenty-ninth  day  of  January, 
in  the  year  1914,  in  sara  County  and  State  aforesaid,  un- 
lawfully, feloniously  and  maliciously,  contriving  to  in- 
jure, aggrieve,  vilify,  scandalize  and  defame  the  good 
name,  fame,  and  reputation  of  one  A.  E.  Curren  (whose 
full  and  true  Christian  name  is  to  the  grand  jurors  afore- 
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^aid  unknown),  and  intending  as  much  as  in  him  law,  to 
bring  the  said  A.  E.  Currcn  into  contempt,  hatred,  infamy 
and  disgrace,  did  compose,  print  and  publish  in  a  certain 
newspaper  called  St.  Vrain  Journal,  whereof  the  said  Roy 
Elder  was  editor  and  publisher,  a  certain  false,  scandalous 
and  malicious  libel,  and  did  cause  and  procure  to  be  pub- 
lished in  Baid  newspaper,  the  said  certain  false,  scandalous 
and  malicious  libel  of  and  concerning  the  said  A.  E.  Curren. 
and  of  and  concerning  an  article  written  by  the  said  A.  E. 
Curren  in  tlie  Clovis  News,  a  newspaper,  relative  to  the 
judicious  expenditure  of  the  annual  tax  paid  to  Curry 
county  by  the  Atchison  &  Topeka  Railroad  Company,  in 
which  said  St.  Vniin  Journal  said  article  was  published, 
and  among  other  things,  certain  false,  scandalous  and  ma- 
licious words,  according  to  the  tenor  and  effect  following, 
that  ia  to  say:  'Our  poor,  down  and  out  friend  Arthur 
(meaning  A.  E.  Curren)  is  still  grieving  his  heart  out 
about  that  printing  that  has  driven  one  member  crazy,  and 
from  the  above  article  (meaning  thereby  the  article  writ- 
ten by  the  said  A.  E.  Curren  in  the  Clovis  News  and  repro- 
duced in  the  St.  Vrain  Journal)  one  would  judge  that  the 
second  (meaning  the  said  A.  E.  Curren)  was  not  far  from 
the  route  to  Vegas.  The  way  Arthur  (meaning  the  said  A, 
E,  Curren)  writes,  the  sensible  citizens  of  Curry  county 
would  judge  that  Curry  county  was  composed  of  a  set  of 
imbeciles  like  himself  (meaning  the  said  A.  E.  Curren), 
and  hadn't  sense  enough  to  get  out  of  the  rain.  Take  Ar- 
thur Curren  (meaning  the  said  A.  E,  Curren)  and  size 
him  up  from  stem  to  stern,  and  from  the  time  Curry  coun- 
ty first  had  the  misfortune  to  call  him  (meaning  the  said 
A.  E.  Curren)  a  citizen,  you  will  find  a  living  moral  cow- 
ard, a  man  who  has  about  as  much  regard  for  the  truth  as 
an  infidel  has  for  the  Bible,  and  a  man  whose  life  has  been 
a  failure  and  a  farce' — to  the  great  damage  of  the  said  A. 
E.  Curren,  to  the  pernicious  example  of  all  others  in  like 
cases  offending,  and  contrary  to  tKe  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  New  Mexico." 

The  original  law  under  which  these  indictments  were 
drawn  was  passed  in  1889,  and  is  Chapter  11  of  the  Ses- 
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sion  Laws  of  1889.  This  law  waa  repealed  by  Chapter  14 
of  the  SesaioB  Laws  of  1893,  and  Bubeequently  revived  by 
Chapter  13  of  the  Session  Laws  of  1905,  which  last  men- 
tioned act  is  as  followE : 

"That  the  act  of  the  legislative  assembly,  •  •  •  approved 
February  8,  1893,  entitled  'An  act  to  repeal  an  act  of  the 
28th  legislative  assembly  of  the  Territory  of  New  Mexico,' 
entitled  "An  act  to  define  the  offense  of  libel  and  affix  the 
punishment  therefor,"  be  and  the  same  is  hereby  repealed, 
and  the  said  act  of  the  twenty-eighth  legislative  assembly 
entitled  "An  act  to  dbfine  the  offense  of  libel  and  affix 
punishment  therefor,  passed  over  veto  January  30th, 
1889,"  be  and  the  same  is  hereby  revived." 

The  demurrers  filed  to  each  of  these  indictments  are 
(juite  lengthy  and  need  not  be  set  out  in  full.  Each  de- 
murrer contains  18  grounds.  The  trial  court  in  sustain- 
ing them  did  not  state  the  ground  or  grounds  upon  which 
they  were  upheld,  and  it  will  be  necessary  for  this  court  to 
oonsider  all  the  grounds  of  the  demurrers.  The  allega- 
tions of  the  demurrers  for  our  consideration  may  be  divid- 
ed into  three  divisions  as  follows;  The  indictments  are  in- 
sufficient and  demurrable:  First,  because  the  law  under 
which  they  were  brought  is  unconstitutional,  not  being  en- 
acted as  required  by  the  Constitution  of  the  state  of  New 
Mexico;  second,  because  the  libel  law  is  unconstitutional 
and  void,  and,  third,  because  even  if  valid  and  constitu- 
tional, the  indictments  drawn  under  said  law  of  1889  do 
not  charge  an   olfense. 


KAYNOLDS,  District  Judge  (after  stating  the  facts 
as  above).  The  appellee  contends  that  the  provisions  of 
the  Constitution,  both  in  regard  to  the  substance  of  the 
laws  passed  prior  to  the  adoption  of  the  Constitution  in 
191S,  and  the  mode  and  manner  of  passing  the  taws  and 

their  form,  apply  to  all  laws  of  New  Mexico,  whether 
1  passed   prior   or   subsequent   to   the   adoption   of   the 

Constitution.  We  cannot  agree  with  the  appellee 
in  this  cAntention.  Prior  to  the  adoption  of  our  Con- 
stitution, there  was  nothing  in  the  the  Oi^anic  Act  or  in 
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the  laws  of  Congresa  relating  to  the  territory  of  New  Hex- 
ico  which  forbade  the  repeal  of  an  act  repealing  a  law  and 
the  revival  of  tJie  original  law  by  such  repeal.  In  fact,  it 
has  been  espreesly  held  by  this  court  in  the  case  of  Milli- 
gan  V.  Cromwell,  3  N".  M.  557,  9  Pac.  359,  that  unless  it  is 
made  clear  by  the  law  repealed  in  the  repealing  act  that 
the  original  law  is  not  thereby  to  be  revived,  the  original 
act  is  revived.  The  act  of  1905,  Chapter  13,  epeeifically  re- 
vived the  law  of  1889. 

Again,  it  is  urged  that  the  law  of  1889  is  unconstitution- 
al and  void,  because  of  Article  4,  Section  18,  of  the  Con- 
stitution, which  provides : 

"No  law  shall  be  revised  or  amended,  or  the  provisions 
thereof  extended  by  reference  to  its  title  only;  hut  each 
section  thereof  as  revised,  amended  or  extended  shall  be 
set  out  in  full." 

It  is  also  urged  that  the  law  of  1889  is  unconstitutional 
and  void  because  it  is  in  conflict  with  Article  4,  Section 
16,  of  the  Constitution,  which,  among  other  things,  pro- 
vides : 

"Tlie  subject  of  every  bill  shall  be  clearly  expressed  in 
its  title,  and  no  bill  embracing  more  than  one  subject  shall 
he  passed." 

The  answer  to  these  contentions  is  that  the  provisions 
of  the  Constitution  are  prospective  and  not  retrospective. 
Cooley's  Constitutional  Limitations  {5th  Ed.)  pp  77,  44S; 

8  Cyc.  pp.  735,  744.  To  hold  otherwise  would  be  to  repeal 
2  all  the  laws  of  New  Mexico  passed  prior  to  1912  in  which 

the  form  of  the  acts  and  the  manner  of  passing  the  same 
do  not  conform  to  the  method  subsequently  prescribed  by 
the  Constitution,  and  to  bring  about  a  chaotic  condition  of 
affairs  in  the  earlier  legislation  of  the  territory  of  New 
Mexico.  Our  Constitution  provides  (article  23,  section  4) 
"All  laws  of  the  territory  of  New  Mexico  in  force  at  the  time- 
of  its  admission  into  the  Union  as  a  state,  not  inconsistent 
with  this  Constitution,  shall  be  and-remain  in  force  »» 
the  laws  of  the  state  until  they  expire  by  their  own  limi- 
tation, or  are  altered  or  repealed,  •  •  •  "  but  it  nowhere 
provides  that  all  prior  laws  not  passed  in  conforitiity  with 
the  regulations  made  for  the  passing  of  laws  by  the  future 
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L^islatnree  of  New  Mexico  shall  be  unconstitutional. 
The  proTieioQB  of  the  Constitution  heretofore  set  out  refer 
to  the  manner  and  form  of  passing  laws  in  the  future,  and 
the  last  provision  quoted,  Article  28,  Section  4,  refera  to  ;i 
conflict,  if  any,  in  the  substance  of  any  prior  laws  with  the 
Constitution.  It  cannot  be  seriously  contended  that  tli<? 
framere  of  the  Constitution  intended  that  provisions  look- 
ing to  the  passage  of  future  laws,  noncompliance  with 
which  eoostitutioual  provisions  should  render  invalid  such 
future  laws,  could  also  relate  to  former  laws  passed  by 
the  territorial  assemblies  of  New  Mesitio,  especially  since 
such  intention  was  not  expressed  in  the  instrument  itself. 

This  whole  question  is  well  covered  in  the  case  of  E.t 
parte  Burke,  59  Cat.  8,  4^.  Am.  Rep.  231,  where  the  fol- 
lowing language  is  used : 

"At  the  time  the  law  in  question  was  passed  there  was 
no  constitutional  objection  to  special  and  local  I^slatioD. 
This  was  held  by  the  Supreme  Court  in  the  very  early  case 
of  Ryan  v.  Johnson,  5  Cal.  87,  and  the  same  doctrine  is 
again  laid  down  in  the  case  of  People  v.  C.  P.  B.  R.  Co., 
43  Cal.  398.  When  the  act  was  passed  it  was  a  valid  act, 
even  conceding,  for  the  purposes  of  tlie  argument,  that  it 
was  a  special  law,  as  is  claimed  in  this  case.  The  question 
therefore  arises,  was  the  act  abrogated  by  the  provision  ot 
the  new  constitution  referred  to  above?  The  language  of 
Section  US,  Article  4,  is  that:  'The  Legislature  shall  not 
pass  local  or  special  laws.'    The  constitutional  inhibition 

manifestly  applies  to  future  and  not  to  past  legislation. 
3  The  provision  is  purely  and  simply  prospective  in  its 

operation,  and  the  words  will  not  justify  any  other  con- 
struction. It  did  not  therefore  operate  as  a  repeal  of  acts 
passed  by  the  Legislature  years  before  the  Constitution 
went  into  effect,  but  merely  put  a  stop  to  all  future  legisla- 
tion of  that  objectionable  character.  If  authority  were  re- 
quired ia  support  of  this  view,  it  will  be  found  in  the  fol- 
lowing cases;  Allbyer  v.  State,  10  Ohio  St.  588;  State  v, 
Barbee,  3  Ind.  258 ;  Hingle  v.  State,  24  Id.  28 ;  Cooley's 
Const.  Lim.,  76." 

It  appears  by  inspection  of  the  law  of  1889  (Chapter 
11,  Section  32)  that  the  truth  in  indictments  under  the 
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libel  law  can  only  be  pleaded  in  justification  in  certain 
caBes,  and  that  by  Article  2,  Section  17,  of  the  Constitntion 
it  is  declared,  in  the  Bill  of  Rights,  that: 

"In  all  criminal  prosecutions  for  libel,  the  truth  may  be 
given  in  evidence  to  the  jury;  and  if  it  shall  appear  to  the 
jury  that  the  matter  charged  as  libelons  is  true  and  was 
published  with  good  motives  and  for  justifiable  ends,  the 
party  shall  be  acquitted." 

The  Act  of  1889  therefore  is  in  conflict  with  the  Con- 
iititution  of  1913  in  so  far  as  it  limits  the  inquiry  into  the 
truth  in  certain  cases,  as  a  defense  in  criminal  prosecu- 
tions for  libel,  as  the  declaration  in  the  Constitution  ex- 
tends the  right  to  give  tlie  truth  in  evidence,  as  a  defense, 

in  all  cases  of  criminal  libel.    The  declaration  contained 

4  in  the  Constitution  Ijciiig  the  controlling  law,  the  limi- 
tation contained  in  the  law  of  1889  is  repealed,  and  the 

truth  may  be  given  as  a  defense  in  all  prosecutions  for  li 

bel. 

It  is  contended  that  the  indictments  in  these  cases  do  not 

state  that  the  alleged  libel  was  circulated,  nor  that  the  mat- 
ter was  read  or  seen  by  third  persons.    We  do  not  deem 

5  this  contention  of  any  weight,  as  the  word  "publish" 
means,  primarily,  to  make  known  and  has  the  same 

significance  as  the  word  "circulate";  nor  is  it  necessary  to 
set  out  in  the  indictment  the  phrase  that  the  alleged  libel- 
ous matter  was  read  or  seen  by  third  parties.  Words  and 
Phrases,  Vol.  7,  p.  5847;  United  States  v.  Williams  {C. 
C.)  3  Fed.  484,  486. 

The  charges  in  the  indictment  in  case  No.  1671,  as  here- 
tofore set  forth,  among  other  things,  allege  that  the  pro- 
secuting witness  "is  an  ingrate  and  one  whom  all  self- 
respecting  persons  can  but  despise  on  account  of  his  actions 
towards  his  father,"  and  that  he,  the  prosecuting  witness, 
"is  an  Unprincipled  son."  The  charge  in  the  indictment  in 
case  No.  1672  states  that  the  prosecuting  witness  "is  an 
imbecile,"  "a  living  moral  coward,"  "a  man  who  has  about 
as  much  regard  for  the  truth  as  an  infidel  has  for  the  Bi- 
ble," and  "a  man  whose  life  has  been  a  failure  and  a 
farce."  It  is  contended  that  these  words  are  not  libelous 
per  se,  but  we  deem  the  contention  untenable,  as  the  stat- 
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ute  defines  what  is  libelous,  and  it  is  immaterial  whether 
the  matter  is  libelous  per  se  or  not. 

The  only  question  for  this  court  to  determine  is  whether 

the  alleged  libelous  matter  herein  set  out  comes  within  the 

statutory  definition.    It  is  conceded  that  if  the  statements 

are  libelous,  they  must  come  within  Subdivisions  3  and 

7  3  of  Section  1  of  the  IJaws  of  1889,  which  provides  as 

follows : 

"Sec.  7.  The  written,  printed  or  published  statement, 
to  came  within  the  definition  of  libel,  must  convey  the  idea 
either:  {let.)  that  the  person  to  whom  it  refers,  has  been 
'  •  •  {2nd)  *  •  *  guilty  of  some  act  or  omission 
which,  though  not  a  penal  offense,  ia  disgraceful  to  him  as 
a  member  of  society  and  the  natural  consequence  of  which 
is  lo  bring  him  into  contempt  among  honorable  persons. 
or  3rd.)  *  *  •  Has  a  moral  vice,  or  physical  defect 
or  disease,  which  renders  him  unfit  for  intercourse  with 
respectable  society,  and  as  such  should  cause  him  to  be 
generally  avoided." 

l^nlees  the  alleged  libel  is  not  to  be  taken  in  its  ordinary 
and  common  meaning,  it  is  difficult  to  understand  why 
such  charges  as  these  do  not  bring  the  parties  so  charged 
'"to  contempt  among  honorable  persons  and  in  effect  de- 
clare that  he  has  a  moral  vice.  It  is  urged  upon  us  by  the 
appellee  that  this  language  has  a  humorous  aspect  and 
that  the  articles  were  a  joke  not  to  be  taken  seriously.  We 
have  Dothing  before  us  but  the  language  used,  which,  in 
its  ordinary  and  common  meaning,  certainly  conveys  and 
must  have  been  intended  to  convey  the  idea  that  the  prose- 
cuting witness  has  been  guilty  of  an  act  or  omission,  which, 
though  not  a  penal  offense,  is  disgraceful  to  him  as  a  mem- 
ber of  society,  and  the  natural  consequence  of  which'  is  to 
bring  him  into  contempt  among  honorable  persons.  This 
remark  also  applies  to  the  charge  that  he  is  an'  unprinci- 
pled son  and  that  he  is  a  living  moral  coward  and  has  no 
more  respect  for  the  truth  than  an  infidel  has  for  the 
Bible.  These  charges  may  have  been  intended  to  be  used 
in  a  humorous  sense,  but,  as  was  aptly  said  in  State  v. 
Brady,  44  Kan.  435;  24  Pac.  !)4S,  ft  h.  B.  A.  (i06,  21  Am. 
St.  Rep  296 : 
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"The  want  of  actual  intent  to  vilify  is  oo  excuse  for 

libel,  and  if  a  man  deetm  that  to  be  right  which  the  law 
pronounces  wrong,  the  mistake  does  not  free  him  froin 

6  guilt.  Curtis  v.  Mussey  et  al,  6  Gray  (Mass.)  261 ;  1  Bish 
Crim.  Law,  See.  309;  Reynolds  v.  United  States,  98  U. 

S.  145  (25L.  Ed.  244)." 
It  is  urged  that  the  indictment  in  libel  should  set  out 

the  whole  publication,  but  we  believe  this  ground  unten- 
able, as  it  is  eufScient  if  parts  of  the  publication  which 

5  are  alleged  to  be    libelous    are    set    out    in    full.  35 
Cyc.  578. 

Where  an  indictment  in  libel  charges  that  the  alleged 
defamatory  matter  is  false,  it  is  sufficient  in  law,  on  de- 
murrer to  the  indictment,  and  it  need  not  allege  that,  if 
true,  the  matters  were  not  published  with  good  motivei; 

and  justifiable  ends,  aa  such  negative  statement  is  not 

6  such  a  proviso  in  the  law  as  is  required  to  be  negatived  in 
the    indictment,    but  is    a  matter    of    defense    on  tho 

trial. 

Those  other  grounds  of  demurrer,  not  considered  in  thi:: 
opinion,  we  do  not  regard  as  worthy  of  discussion. 

The  judgment  of  the  court  below  is  therefore  reversetl 
and  the  cause  remanded,  with  instructions  to  proceed  in 
accordance  with  this  opinion. 


[No.  1703,  September  18. 1914.] 
STATE  OP  NEW  MEXICO,  Appellant,  vs.  CLARENCE 
BROOKEN,  Appellee. 

SYLLABUS  BT  THE  COURT. 
1.  An  Indictment,  charging  a  vfolatfon  of  Section  1,  Chap- 
ter 28,  B.  L.,  ISOl,  which,  atter  alleging  that  delendaiit  held, 
under  herd  In  a  certain  pasture,  calves  unaccompanied  by 
their  mothers,  proceeds:  "the  said  calves  being  then  and 
there  under  tbe  age  of  seven  months",  1b  not  subject  to  at- 
tack, on  the  ground  that  tbe  calves  are  not  directly  and  posi- 
tively alleged  to  be  under  seven  months  of  age. 

P.  408 
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I.  A  part  of  ft  tnw  ma;  be  unconstitutlonftl  and  the  r» 
ntalnder  of  it  valid,  where  the  objectionable  part  may  b« 
pro[»erlT  separated  from  the  other,  without  ImpalrlDB  the 
force  and  effect  of  the  section  which  remains,  and  where 
tbe  legtslatire  purpose  as  expreeBed  in  such  section  can  be 
accomplished  and  given  e&ect,  Independentlj  of  the  void  seo- 
tton,  and,  when  the  entire  act  Is  taken  Into  consideration  It 
can  not  be  said  that  the  leglalature  would  not  have  passed 
the  section  retained  had  It  been  known  that  the  void  sec- 
tion must  tall:  Held,  that  Section  1,  Chapter  23,  S.  L.  1901, 
is  valid  and  enforcible  even  though  Section  B  of  the  same 
Act  is  unconstitutional,  under  the  above  rule. 

P.  410 

3.  The  legislature,  under  the  police  power,  may  provide 
Teuonable  regulations  tor  the  use  and  enjoyment  of  prop^ 
wty,  where  the  same  are  necessary  for  the  common  good  and 
the  protection  of  others.  Held,  that  a  statute  which  prevents 
the  liolding  under  herd,  at  in  any  enclosure,  unaccompanied 
by  tbelr  mothers,  of  any  calves  of  neat  cattle  under  seven 
monthB  of  age,  is  not  violative  of  any  constitutional  provision, 
■"d  U  Hustalnable  under  the  police  power,  where  auch  regula- 
lioa  appears  reasonably  necessary  to  prevent  the  larceny  of 
young  animals. 


Appeal  from  District  Court,  Eddv  County;  Edward  L 
Medler,  Presiding  Judge.  ReverBed  with  direction. 

Ira  L.  Gbimshaw,  for  appellant. 

Indictment  valid.  Sec.  1,  Chap.  -^3.  1901-  Chan 
80,  S.  L.  1907.  ^ 

Abkstrono  &  RoTTs,  for  appellee. 

Indictment  void.  22  Cyc.  293 ;  45  Cvc.  183 ;  55  Pac  993  ■ 
^I^.  R.  A.  178;  47  L.  R.  A.  144;  59  L.  R.  A.  789;  101 
Pac-  519;  23  L.  R.  A.  518;  13  Cal.  75;  Const.  N.  M.  Arts. 
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3,  4,  Sec.  1,  Art  2,  Sec.  10,  Art  4,  Sec.  3;  35  Cyc.  1265;  fil 
AM  Dec.  318;  65  L.  E.  A.  519;  Sec.  3764  C.  L.  1897; 
14th,  5th  Amds.  Const.  U.  S. ;  4  L.  R.  A.  725 ;  2  L.  B.  A. 
268;  8  Cvc.  1895;  8  L.  R.  A.  438;  ;t5  Am.  Eep.  420;  63 
Am.  Dec."  381;  35  Am.  Dec.  186;  23  Am.  Dec.  477;  11  I,. 
R.  A.224;  13  L.  R.  A.  305;  Jones  on  Ev.  Sees.  123-129; 

48  L.  R.  A.  265;  67  Hi.  337;  32  L,  R  .A.  663;  159  111.  98; 
98  N.  Y.  108;  109  N.  Y.  389;  48  L.  R.  A.  265;  Tiedeman 
on  Police  Powers  Sec.  85 ;  67  III.  37 ;  32  L.  E.  A.  663 ;  155 
III.  98;  49  LP.  R.  A.  184;  19  L.  R.  A.  730;  141  Pac.  132; 

49  L.  R.  A.  1123. 

REPLT  BRIEF  OF  APPELLANT. 
8  Cyc.  863,  864;  Bish.  on  Stat.  Crime,  Sec.  1103;  95 
Mo.  1618. 

OPINION. 

ROBERTS,  C.  J.— On  tlie  5th  day  of  September,  1913, 
the  grand  jury  of  ^ddy  County  returned  an  indictment 
against  Clarence  Brooken,  the  appellee,  charging  him  with 
having  unlawfully  held  under  herd,  twelve  calves  of  neat 
cattle  of  the  value  of  ten  dollars  each,  then  and  thereby 
interfering  with  the  freedom  of  said  calves,  eaid  calvee  be- 
ing then  and  there  under  the  age  of  seven  months,  and  not 
being  young  animals  accompanied  by  their  mothers,  nor 
calves  of  milcli  cows  actually  used  to  furnish  milk  for 
household  purposeB  or  for  carrying  on  a  dairy.  The  indict- 
ment was  predicated  upon  Section  1,  Chapter  23,  S.  li. 
1901,  which  reads  as  follows: — 

"That  hereafter  it  shall  be  unlawful  for  any  person, 
firm  or  corporation  to  hold  under  herd,  confine  in  any  pas- 
ture, building,  corral  or  other  erclosure,  or  to  picket  oul, 
hobble,  tie  together  or  in  any  manner  interfere  with  the 
freedom  of  calves  of  neat  cattle  or  colts  of  horses,  asses 
and  burros  which  are  less  than  seven  months  old  except 
such  young  animals  be  accompanied  by  their  mothers. 

This  provision  shall  not  apply  to  the  calves  of  milch 
cows  when  such  cows  are  actually  used  to  furnish  milk  for 
household   purposes  or  for  carrying  on  a  dairy;  but  in 
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every  such  caee  the  pereon,  firm  or  corporation  Beparating 
calves  from  their  mothers  for  eitlier  of  these  purposes 
shall,  upon  the  demand  of  any  cattle  owner,  sheriff,  in- 
spector or  any  other  ofBcer,  produce,  in  a  reasonable  time, 
the  mother  of  each  one  of  such  calves  so  that  interested 
parties  may  ascertain  if  the  cow  does  or  does  not  claim  and 
suckle  such  calf." 

Appellee  filed  a  motion  to  quash  the  indictment,  upon 
the  following  grounds : 

"1.  The  indictment  is  void  in  that  it  states  no  offena; 
known  to  or  denounced  by  the  laws  of  New  Mexico. 

2.  The  indictment  is  void  in  that  the  Act  upon  which 
it  is  based  attempts  to  authorize  an  officer  to  search  premis- 
es and  seize  property  without  a  search  warrant  describing 
the  place  to  be  searched  and  tlie  person  or  thing  to  be 
Beized  upon  a  written  showing  of  probable  cause  supported 
by  oath  or  affirmation. 

3.  The  indictment  is  void  in  that  the  statute  upon 
which  it  is  based  attempts  to  declare  a  forfeiture  of  liberty 
and  property  without  due  process  of  law. 

4.  The  indictment  is  void  in  that  the  statute  upon 
which  it  is  based  attempts  to  delegate  judicial  powers  to 
eieeutive  and  administrative  officers. 

3.  The  indictment  is  void  in  that  the  statute  upon 
which  it  is  based  violates  the  right  to  acquiring,  possessing 
and  protecting  property  and  violates  the  constitutional  pro- 
hibition against  class  legislation. 

6.  The  statute  upon  which  the  indictment  is  based  is 
not  a  valid  exercise  of  police  power." 

The  motion  to  quash  was  sustained  generally,  and  the 
state  has  appealed.  We  tre,  therefore,  required  to  notice 
each  ground  of  the  motion  to  qilash,  for,  if  any  one  be  well 
taken,  the  action  of  the  trial  court  must  be  sustained. 

The  first  ground  is  based  upon  the  manner,  in  which  the 
age  of  the  calves  is  alleged.  The  statute  only  applies  to 
the  herding  of  calves  under  the  age  of  seven  months,  hence 
it  is  necessary  to  allege  in  the  indictment  that  the  calves 
were  under  that  age.  The  allegations  of  the  indictment,  in 
so  far  as  pertinent,  are  "that  Clarence  Brooken     *     *     • 


408  SUPREME  COURT  OF  NEW  MEXICO 

SUte  V.  Brooken,  19  N.  M.  404 

twelve  calves  of  neat  cattle  •  •  •  did  uulawfuUy  hold 
under  herd  in  a  certain  pasture  ♦  •  •  the  said  calvta 
being  then  and  there  under  the  age  of  seven  months,  *  *  *" 
It  is  appellee's  contention  that  the  age  of  the  calvee  is  not 
directly  and  positively  alleged;  that  the  mere  recital  that 
"the  said  calves  being  then  and  there  under  the  age  of  seven 
months"  is  not  an  allegation  that  the  naid  calves  were 
then  and  there  under  the  age  of  seven  njontha,  and  with- 
out such  allegation  the  indictment  charged  no  ofEense 
known  to  or  denounced  by  the  laws  of  the  state.  There 
1  is  no  merit  in  this  ground  of  the  motion,  as  the  age  was 
directly  and  positively  averred.  In  Bishop's  New  Crimin- 
al Procedure,  Section  ^,51/,  the  author  says: 

"Under  4  &  5  Phil.  &  M.  c.  8,  which  made  it  punish- 
able for  one  'above  the  age  of  fourteen'  to  steal  an  heiress, 
the  age,  which  waa  one  of  the  two  pillars  of  the  oSense, 
was  held  to  be  sufficiently  set  out  by  charging  that  the  de- 
fendant, 'being  above  the  age  of  fourteen  years,'  did  the 
act." 

The  second  ground  of  tlie  motion  is  predicated  upon 
Section  5,  of  the  Act,  which  uuthonzes  any  inspector,  ap- 
pointed by  the  cattle  sanitary  board  of  New  Mexico,  who 
shall  receive  notice  of  the  violation  of  the  law,  to  seize  such 
live  stock  and  sell  the  same  if  ownership  be  not  proven  with- 
in ten  days,  and  this  he  ia  authorized  to  do  without  obtain- 
ing a  search  warrant,  regardless  of  the  fact  that,  in  order  to 
make  such,  seizure  it  may  be  necessary  for  him  to  enter 
upon  a  citizen's  premises  and  break  into  buildings  and  en- 
closures. This  section  of  the  Act  may  he  clearly  unconsti- 
tutional, yet,  if  it  be  a  distinct  section,  or  provision,  which 
can  be  literally  and  physically  separated  from  Section  1, 
of  the  Act,  without  impairing  the  force  and  effect  of  the 
first  section,  and,  if  the  legislative  purpose,  as  expressed 
in  said  Section  1,  can  be  accomplished  or  given  effect,  in- 
dependently of  Section  S,  and,  when  the  entire  act  ia 
taken  into  consideration  it  cannot  be  said  that  the  legis- 
lature would  not  have  passed  Section  1,  had  it  been 
known  that  Section  5  must  fail,  the  first  section  must  W 
upheld.  Lewis'   SiithcHand     Stntntory   Cons.    {2nil    Rd.) 
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Sec.  Z97.  The  first  section  of  the  Act  denounced  as  h 
('rime,  the  holding  under  herd  or  confining  in  any  pasture. 
building,  corral  or  other  inclosure,  or  picketing  out,  tying 
tt^ether  or  in  any  manner  interfering  with  the  freedom  of 
r-alvee  of  neat  cattle,  colts  of  horses,  asses  and  burros  less 
than  seven  months  of  age,  except  such  young  animals  be 
accompanied  by  their  mothers.  The  purpose  of  the  Act, 
when  we  consider  the  conditions  existing  in  this  state,  are 
apparent.  Here  we  have  the  open  range,  where  countless 
herds  of  cattle,  horses  and  other  animals,  graze,  unattended 
hy  keepers  and  wander  over  a  vast  expanse  of  country, 
rear  their  young,  which  are  gathered  in  at  "round-ups" 
at  the  approximate  age  of  seven  moutha  and  branded  by 
the  owner.  The  only  way  by  which  the  owner  is  able  to 
prove  his  property  is  by  the  brand  upon  the  animal.  Prior 
to  the  enactment  of  this  law,  cattle  thieves  would  gather 
lip  large  numbers  of  calves  and  colts,  enclose  them  in  cor- 
rals, or  hold  them  under  herd  until  they  were  weaned  from 
tlieir  mothers  and  brand  them  with  their  brand.  There 
was  no  way  by  which  such  crimes  could  be  detected  and 
the  culprits  brought  to  justice,  as  the  owner  was  unable 
,  to  prove  ownership  of  the  calves,  separated  from  their 
mothers  hearing  the  brand  of  the  owner.  To  remedy  this 
evil,  and  to  protect  this  class  of  property,  the  Act  was 
;ms¥od.  Section  5,  it  will  be  noted,  does  not  affect  in  any 
manner  the  offense  denounced  by  Section  1,  of  the  Act, 
under  which  this  indictment  was  framed.  It  simply  pro- 
vides for  the  seizure,  and  under  certain  conditions  the  sale, 
iif  voung  animals  held  under  herd,  etc.,  in  violation  of 
Section  1,  so  that,  if  such  section  should  be  held  uncon- 
stitutional ^d  eliminated  from  the  Act,  it  would  not  af- 
fect any  other  section  of  the  Act,  but  would  simply  pre- 
eliide  the  inspector  from  entering  upon  premises  and  seiz- 
in}: such  animals. 

"A  statute  may  be  unconstitutional  in  part,  without 
invalidating  the  remainder;  or  the  unconstitutional  part 
iiiny  be  so  material  as  to  render  tlie  whole  act  void."  State 
vs.  Newton,  5»  Ind.  173. 

"Now  nothing  is  better  settled  than  that  a  part  of  ;i 
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law  may  be  declared  constitutionally  iovalid,  and  yet  an- 
other portion  properly  separable  tlierefrom,  and  therefore 
unexceptionable  in  every  particular.  This  may  be  so  even 
though  the  sound  and  uusoimd  are  in  one  section  together. 
This  is  always  the  rule  unless  the  parts  sound,  and  unsound 
are  bo  mutually  related,  so  blended  together,  aa  to  constitute 
an  entirety,  making  it  evident  that  unless  the  act  be  car- 
ried into  effect  as  a  whole,  it  could  not  have  received  the 
legislative  sanction.  Bishop  Stat.  Crim.  Sec.  34,  and 
cases  cited."    State  vs.  Bockstruck,  136  Mo.  335. 

It  must  be  apparent  that  the  portion  of  the  Act  under 
consideration,  upon  whicii  this  indictment  is  bottomed, 
would  have  been  enacted  by  the  legislature,  even  though  it 
could  not  constitutionally  have  declared  that  such  animals, 
so  held  in  violation  of  Section  1,  should  "be  considered  as 
estrays",-  and  the  inspector  could  not  take  such  animals 
into  hia  possession  and  hold  them  for  proof  of  owner 
2  ship,  or  sell  them  and  apply  the  proceeds  as  directed. 
For  the  reasons  stated,  this  ground  of  the  motion  was 
not  well  taken. 

The  third  ground  was  also  based  upon  the  claimed  un- 
constitutionality of  Section  5,  because  such  section  at- 
tempts to  declare  a  forfeiture  of  liberty  and  property 
without  due  process  of  law.  What  we  have  said  above  dis- 
poses of  this  contention.  The  same  is  also  true  as  to  the 
fourth  ground  of  the  motion. 

The  fifth  point  made  by  appellee  is  upon  the  theory 
that  the  indictment  is  void  because  the  statute  upon 
which  it  is  based  violates  the  constitutional  right  of  ac- 
quiring, possessing  and  protecting  property  and  that  the 
statute  is  in  conflict  with  the  prohibition  contained  in  the 
constitution  against  class  legislation. 

Appellee's  counsel,  in  their  argument,  assume  that  the 
Constitution  gives  unqualified  right  to  a  person  to  acquire. 
possess,  protect  and  use  his  property  as  he  chooses.  They 
fail  to  recognize  the  right  in  the  legislature,  under  the 
police  power,  to  provide  reasonable  regulations  for  the  use 
and  enjoyment  of  property,  where  the  same  is  necessary 
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for  the  commoa  good,  and  the  protection  of  others.  Rights 

of  property,  like  all  other  social  and  conventional  rights, 
3  are  subject  to  regulation  under  this  power,  and  such 

reasonable  limitations  may  be  impoBed  upon  their  en- 
joyment as  may  be  neceseary  to  prevent  injury  to  others. 
In  Commonwealth  vs,  Alger,  7  Ciish.  53,  Chief  Justice 
Shaw  said : 

"W'e  think  it  is  a  settled  principle,  growing  out  of  the 
nature  of  well-ordered  civil  society,  that  every  holder  of 
property,  however  absolute  and  unqualified  may  be  his 
title,  holds  it  under  the  implied  liability  that  hie  use  of  it 
shall  not  be  injurious  to  the  equal  enjoyment  of  others 
having  an  equal  right  to  the  enjoyment  of  their  property, 
nor  injurious  to  the  rights  of  the  community.  All  prop- 
erty in  this  Commonwealth  is  "  •  •  held  subject  to  those 
general  regulations  which  are  necespary  to  the  common 
good  and  general  welfare.  Bights  of  property,  like  all 
other  Bocial  and  conventional  rights,  are  subject  to  sucli 
reasonable  limitations  in  their  enjoyment  as  shall  prevent 
them  from  being  injurious,  and  to  such  reasonable  re- 
straints and  regulations  established  by  law  as  the  legisla- 
ture, under  tiie  governing  and  controlling  power  vested  in 
them  by  the  constitution,  may  think  necessary  and  exped- 
ient. This  isfcvery  different  from  the  right  of  eminent 
domain — the  right  of  a  government  to  take  and  appro- 
priate private  property  whenever  the  public  exigency  re- 
quires it,  which  can  be  done  only  on  condition  of  providing 
a  reasonable  compensation  therefor.  The  power  we  allude 
to  is  rather  the  police  power;  the  power  vested  in  the  leg- 
islature by  the  constitution  to  make,  ordain,  and  estab- 
lish all  manner  of  wholesome  and  reasonable  laws,  statutes, 
and  ordinances,  either  with  penalties  or  without,  not  re- 
pugnant to  the  constitution,  as  they  shall  judge  to  be  for 
tlie  good  and  welfare  of  the  Commonwealth,  and  of  the 
subjects  of  the  same.  It  is.  much  easier  to  perceive  and 
realize  the  existence  and  sources  of  this  power  than  to 
mark  its  boundaries,  or  prescribe  limits  to  its  exercise." 

Because  the  economic  conditions  of  a  country,  due  to 
the  rapid  stride  toward  a  more  complete  and  perfect  civili- 


'a 


'  ! 


t 


!     1     ■ 


»     ) 


1     , 


}     I 


!  .  I 


'  t 


412 


SUPREME  COURT  OF  NEW  MEXICO 


State  y.  Brooken,  19  N.  M.  404 


zation,  are  constantly  changing,  it  would  seem  that  it  has 
been,  and  is,  impossible  to  define  "police  power"  in  so  many 
words. 

In  8  Cyc.  8G3,  it  is  stated : 

"Police  power  is  the  name  given  to  that  inherent  sov- 
<»reignty  which  it  is  the  right  and  duty  of  the  government 
or  its  agents  to  exercise  whenever  public  policy  in  a  broad 
sense  demands,  for  tlie  benefit  of  society  at  large,  regula- 
tions to  guard  its  morals,  safety,  health,  order,  or  to  insure, 
in  any  respect,  such  economic  conditions  as  an  advancing 
civilization  of  a  highly  complex  character  requires." 

This  power  is  to  be  exercised  by  the  legislature,  and 
imder  it,  it  may  enact  all  needful  laws  for  the  benefit  of 
society  at  large,  within  constitutional  limitations.  Sec.  4 
Art.  II,  of  the  State  Constitution,  provides  that : 

"All  persons  are  born  equally  free,  and  have  certain 
natural,  inherent  and  inalienable  rights,  among  which  are 
the  rights  of  acquiring,  possessing  and  protecting  property 


♦  " 


Appellee  claims  that  the  Act  under  consideration  vio- 
lates this  section  of  the  Constitution,  in  that  it  denies  to 
him  the  right  of  protecting  his  property,  because  it  pre- 
cludes him  from  holding  calves  under  herd,  or  in  an  en- 
closure, and  feeding  and  caring  for  them.  The  section  of 
the  Act  in  question  however,  in  this  case,  does  not  con- 
travene this  constitutional  provision.  While  it  is  true  the 
legislature  cannot  deny  the  right  to  acquire,  possess  and 
protect  property,  it  may  provide  such  reasonable  regula- 
tions for  the  exercise  of  such  rights  as  the  public  welfare 
requires,  so  that  others  may  not  be  injured.  The  Act 
neither  denies  the  right  to  acquire,  possess  nor  protect 
property.  It  simply  provides  regulations,  which,  under  the 
peculiar  conditions  prevailing  in  this  State,  must  be  held 
reasonable  for  the  exercise  and  enjoyment  of  the  constitu- 
tional guaranties  in  this  regard. 

Under  this  head,  appellee  advances  the  argument  that 
Section  4,  of  the  Act  provides  that  any  person  violating 
the  provisions  thereof,  "either  as  principal  or  when  acting 
for,  or  as  manager  of  the  business  of  any  firm  or  corpora- 
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lion,  etc.,"  shall  be  punished,  etc.,  and  therefore  it  would 
not  be  a  violation  of  the  Act  for  one  to  interfere  with  the 
ireedom  of  young  animals  unless  one  were  acting  for  him- 
self, or  as  agent  for  a  firm  or  corporation,  and  thus  leav- 
ing one  class  of  citizens  without  its  operation  it  violates 
Section  24,  Article  4,  of  the  Constitution.  But  no  one  is 
excluded  from  the  operation  of  the  statute.  If  A  holds 
under  herd,  calves  of  neat  cattle,  pursuant  to  orders  of  B, 
an  individual,  both  A  and  B  would  be  principals,  as  the 
offense  is  only  a  misdemeanor.  It  is  evident  that  the  leg- 
islature inserted  the  clause  "either  as  principal  or  when 
acting  for,  or  as  manager  of  the  business  of  any  firm  or 
corporation*',  as  a  matter  of  precaution,  to  preclude  one 
acting  as  manager  for  a  firm  or  corporation  from  escaping 
liability  under  the  act.  These  words  were  entirely  un- 
necessary, and  do  not  extend  in  any  manner  the  liability 
of  the  individual.  Without  such  words  the  manager  of  i 
corporation,  if  he  had  participated  in  the  violation  of  the 
statute,  would  have  been  guilty. 

The  sixth  ground  of  the  motion  was  that  "the  statute 
upon  which  the  indictment  is  based  is  not  a  valid  exercise 
of  police  power." 

What  we  have  already  said  has  disposed  of  this  conten- 
tion. As  stated,  the  object  of  the  statute  was  to  prevent 
the  larceny  of  unbranded  young  animals,  a  manifest  evil, 
and  is  clearly  within  the  police  power. 

For  the  reasons  stated,  we  hold  that  Section  1,  of  the 
Act  in  question,  upon  which  the  indictment  was  predicat- 
ed, is  constitutional,  and  the  indictment  charged  a  viola- 
tion thereof  by  appellee.  The  trial  court  erred,  therefore, 
in  sustaining  the  motion  to  quash,  and  its  judgment  is  re- 
versed and  the  cause  remanded  with  instructions  to  over- 
rule the  motion  to  quash,  and,  IT  IS  SO  ORDERED. 
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[No.  1660.  August  17,  1914.] 

STATE  OF  N^V  MEXICO,  Appellee,  vs.  CIPRIANO 

GAKCIA  and  FRANCISCO  GARCIA,  AppelUnts. 

SYI-LABUS  BY  THE  COURT. 

1.  An  exception  "to  each  and  every  paragraph  of  the 
Court's  charge  tor  the  reason  that  the  same,  and  each  and 
every  paragraph  thereof,  doea  not  charge  the  law  applicable 
to  the  cause  in  governing  the  same;  that  such  charge,  and 
each  and  every  paragraph  thereof,  are  upon  the  vreight  of  the 
evidence  and  same  are  confusing,  misleading  and  prejudicial, 
and  are  not  supported  hy  the  evidence;  that  the  charges  upon 
first  and  second  degree  murder  are  preludlclal  and  not  sup- 
ported hy  the  evidence,"  is,  except  the  last  clauae  thereof,  too 
general  to  raise  any  question  for  review  In  this  court. 

P.  *17 

2.  The  last  clause  of  the  exception  Is  of  no  avail  where 
defendants  were  acquitted  of  murder,  and  convicted  of  man- 
slaughter, and  no  prejudice  to  them  is  pointed  out  on  the  ar- 
gument. 

P.  417 

3.  No  error  can  he  asaigned  for  failure  to  fully  Instruct 
the  Jury  where  no  requests  for  more  detailed  instructions  are 
presented. 

P.  417 

4.  The  court  has  power  to  examine  the  witnesses  offered 
in  support  of  a  motion  for  change  of  venue,  and  his  discretion, 
ordinarily,  will  not  he  disturbed. 

P.  418 

6.  Where  no  motion  lor  a  directed  verdict  of  not  guilty 
tor  failure  of  proof  is  made,  and  the  tact  Is  not  called  to  the 
attention  of  the  court  In  the  motion  tor  a  new  trial,  no  relief 
can  be  granted  by  this  court. 

P.  418 
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Appeal  from  District  Court,  Union  County;  Thomas  D. 
Leib,  Presiding  Judge.  Affirmed. 

0.  P.  Easterwood,  J.  Leahy,  for  appellant«i. 

13th  error.  142  N.  W.  235. 

14th  error.  Supra;  150  U.  S.  442;  7  S.  E.  140;  35  N.  E. 
472;  68  Pae.  504;  12  Am.  Rep.  176. 

21st  error.  50  N.  E.  142;  30  S.  E.  254;  27  Atl.  417;  31 
X.  E.  599. 

22nd  error.    81  N.  Y.  360 ;  92  N.  W.  876 ;  32  S.  E.  125. 

23rd  error.    62  Pac.  10'5 ;  40  L.  Ed.  395. 

26th  error.  92  Ga.  601 ;  8  N.  M.  211 ;  14  111.  86;  11  N* 
M.  558 ;  14  K  M.  30. 

Deceased  brought  on  trouble.  11  Pac.  183;  50  Pac.  327. 

It  was  error  for  court  to  instruct  upon  murder  in  first 
degree  and  upon  presumption  of  malice.  133  N".  W.  406 ; 
142  N.  W.  445. 

Implied  malice.  133  N.  W.  431. 

Defendant  was  entitled  to  an  instruction.  39  Pac.  160 ; 
8  N.  M.  496,  538 ;  60  Pac.  101 ;  supra. 

Voluntary  manslaughter.    20  Pac.  769 ;  103  Pac.  1057. 

Design  to  kill.  32  Pac.  1030 ;  77  Pac.  163. 

Acts  of  defendants  on  night  of  homicide.  68  Ala.  42; 
18  S.  W.  459;  55  S.  W.  573;  supra;  40  L.  Ed.  474;  2  N. 
M.  307. 

Not  guilty  of  voluntary  manslaughter.  8  N.  M.  543 ;  12 
X.M.  90;  3b  So.  391. 

Impartial  jury.  11  N.  M.  302,  588;  8  N.  M.  180;  62  N. 
W.  631 ;  57  N.  W.  490 ;  6  S.  W.  97;  28  K  E.  964;  12  A.  & 
E.  Enc.  52;  24  So.  314. 

Presumptions  of  court.  160  S.  W.  71. 

Defendant  had  right  to  defend  brother.  Sec.  1069  C.  L. 
1897 ;  160  S.  W.  80. 

No  evidence  of  conspiracy.  79  S.  E.  709. 

Self-defense.  Supra;  63  So.  167;  152  S.  W.  1074. 

Ira  L.  Grimshaw,  for  appellee. 

Instructions  of  court.    16  N.  M.  40;  15  N.  M.  124;  12 
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N.  M.  419;  7  N.  M.  62;  8  N.  M.  543;  15  N.  M.  165;  13 
N.  M.  300;  17  N.  M.  479;  16  N.  M.  476. 

Reply  Brief  Of  Appellants. 

InstructioDB  of  court.  Whart.  on  Homicide,  Chap.  11; 
18  Pla.  472;  8  N.  M.  543;  15  N.  M.  165;  Sec.  1069  C.  L. 
1897. 

OPINION. 

PARKER,  J. — Appellants  were  indicted  for  murder, 
and  were  convicted  of  voluntary  manslaughter.  Counsel 
for  defendants  excepted  to  the  instructions  of  the  court  as 
follows : — 

"Comes  now  the  defendants,  in  their  own  proper  person 
and  attended  by  their  counsel,  0.  P.  Easterwood,  Esquire, 
and  except  to  each  and  every  paragraph  of  the  Court's 
charge  for  the  reason  that  the  same,  and  each  and  every 
paragraph  thereof,  does  not  charge  the  law  applicable  to 
the  cause  in  governing  the  same;  that  such  charge,  and 
each  and  every  paragraph  thereof,  are  upon  the  weight  of 
the  evidence  and  same  are  confusing,  misleading  and  pre- 
judicial, and  are  not  supported  by  the  evidence ;  that  the 
charges  upon  first  and  second  degree  murder  are  pre- 
judicial and  not  supported  by  the  evidence." 

The  Attorney  General  clearly  points  out  that  this  form 
of  exception  is  insufficient  to  present  any  question  for  re- 
view in  this  court.  It  has  been  firmly  established  by  re- 
peated decisions  of  this  and  the  territorial  court,  that  an 
exception  to  an  instruction  must  be  sufficiently  specific  to 
direct  the  attention  of  the  court  to  the  error  complained 
of,  so  that  the  error,  if  it  exists,  may  be  corrected  before 
the  jury  retires  to  consider  of  its  verdict.  In  this  way  the 
rights  of  the  defendant  may  be  then  and  there  protected  and 
the  public  may  be  saved  the  expenses  of  a  fruitless  proceed- 
ing. Any  other  rule  will  convert  a  judicial  proceeding  in- 
to an  unfair  game  wherein  truth  and  justice  must  often 
fail.  See  Territory  vs.  Pettine,  16  N.  M.  -10,  collecting 
New  Mexico  cases. 
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An  examination  of  the  exception  to  the  instructions  dis- 
closes that^  except  as  to  the  last  clause  thereof^  to  be  pre- 
sently noticed,  it  relates  to  "each  and  every  paragraph 

1  thereof,  and  recites  that  they  are  all  inapplicable  to  tiie 
case,  and  are  all  comments  on  the  weight  of  the  evidence, 

and  are  all  confusing,  misleading  and  prejudicial,  and  are 
all  unsupported  by  the  evidence.  This,  of  course,  neces- 
sarily, could  not  be  so,  and  the  exception  is  so  drawn  as  to 
give  no  clue  as  to  what  counsel  really  complained  of.  The 
exception  saves  no  question  for  review  here.  See  Territory 
vs.  Pettine,  16  N.  M.  40;  Territory  vs.  Leslie,  15  N.  M. 
240 ;  James  vs.  Hood,  19  N.  M.  234. 

*  The  last  clause  of  the  exception  may  be  sufficient  to  raise 
a  question  which  we  could  consider  under  proper  circum- 
stances.    It  is  to  the  effect  that  the  evidence  did  not 

2  warrant  the  submission  of  the  charge  of  murder  to  the 
jury,  and  that  defendants  were  thereby  prejudiced.  But 

counsel  for  appellants  have  failed  to  point  out  wherein  the 
action  of  the  court  was  prejudicial  to  the  defendants.  They 
were  acquitted  of  murder  and  convicted  of  manslaughter, 
and  the  jury,  by  their  verdict,  showed  their  ability  to  dis- 
criminate and  to  correctly  apply  the  facts  to  the  law  as 
given  them  by  the  court. 

This  disposes  of  all  the  assignments  as  to  the  alleged 
erroneous  character  of  the  instructions  actually  given. 

Numerous  assignments  are  filed  charging  the  failure  of 
the  court  to  fully  charge  the  law.    Likewise,  none  of  these 

assignments  are  available.  The  defendants  made  no  re- 

3  quests  for  instructions.   The  court  fully  and  fairly  cov- 
ered the  law  of  the  case,  and  if  the  defendants  desired 

more  detailed  and  specific  instructions,  it  was  the  duty  of 
counsel  to  propose  them  to  the  court.  Having  failed  so  to 
do,  no  error  can  be  assigned  here.  Territory  vs.  Pettine, 
16  N.  M.  40,  citing  New  Mexico  cases ;  Territory  vs.  Har- 
rington, 17  N.  M.  62. 

Counsel  assign  error  upon  the  refusal  of  the  court  to 
change  tlie  venue  of  the  cause.  The  court  called  in  the 
three  witnesses  furnished  by  the  defendants  in  support  of 
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the  motion,  examiaed  them,  and  found  that  a  suilicient 
showing  had  not  been  made.      We  have  examined  their 

4  testimony  and  find  it  to  amply  support  tlie  action  of  ths 
court,    Tliat  tlie  court  has  power  to  examine  the  sup- 
porting witnesses  and  that  his  discretion,  ordinarily,  will 
not  be  disturbed,  is  fully  established  by  the  decisions  in 

■  this  junsdietion.  Territory  vs.  Emilio,  14  N.  M.  147; 
Territory  vs.  Cheney,  16  N.  M.  476. 

A  ourious  fact  appears  in  the  case.  Francisco  Garcia. 
one  of  the  defendants,  became  engaged  in  an  altercation 
with  the  deceased,  wliereupon  deceased  shot  Garcia  and  he 
fell  to  the  floor,  and  I'emained  there,  unconscious,  during 
the  whole  of  the  remainder  of  the  difficulty.  Cipriano 
Garcia,  his  brother,  was  at  the  time  at  tlie  back  end  of  the 
saloon  where  the  difficulty  occurred,  and  took  no  part  in 
the  same  up  to  this  time.  U|K)n  hearing  the  shot  and 
seeing  his  brother  fall  to  the  floor,  he  rushed  to  his  rescue, 
encountered  the  deceased,  and  killed  him.  No  proof  of 
concerted  action  on.  the  part  of  the  brothers  is  shown. 

It  thus  appears  tliat  it  was  pliysicnily  impossible  for 
Francisco  Garcia  to  be  guilty  of  any  crime  in  this  connec- 
tion, and  he  was  entitled  to  an  instruction  to  the  jury  to 
acquit  him.  Had  the  matter  been  called  to  the  attention 
of  the  court  before  instructing  the  jury,  no  doubt  he  would 
have  so  diTeeted  thcin.  But  counsel  sat  quiet,  speculated 
upou  the  result  before  the  jury,  and  afterwards  cortiplain- 
ed  of  an  adverse  result.  Nor  did  counsel  call  the  attention 
of  the  court  to  this  proposition  in  the  motion  for  a  new 
trial. 

Under  such  circumstances,    no    relief    can    be  granted 

here.     No  question  is  here  for  decision,  the  court  below 

never  having  decided  the  point.     The  proposition,  as 

5  presented,  amounts  to  an  appeal  to  tliis  court  for  the 
first  time  to  award  a  new  trial  to  a  defendant  on  the 

ground  of  the  absence  of  evidence  to  convict  him,  when 
the  lower  court  has  never  been  asked  to  so  decide.  This  is 
not  available. 

In  People  vs.  Smith,  106  Mich.  431,  431,  the  court  said: 
'•The  difficulty  with  this  defense  is  that  no  such  conten- 
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tion  was  made  at  the  trial."  No  request  was  made  for  an 
inatnicted  verdict    *    ♦    ♦  "The  objection  therefore  comes 
too  late/' 
In  Clark  vs.  State,  78  Ala.  474,  477,  the  court  said : 

"There  was  evidence  showing  that  the  offense  was  com- 
mitted in  Jefferson  County.  No  instruction  was  given  or 
requested  in  respect  to  its  suflBciency.  Without  a  decision 
by  the  superior  court  made  the  subject  of  exceptions  and 
involving  an  inquiry  into  the  suflBciency  of  the  evidence, 
this  court  cannot  interfere." 

In  State  vs.  Secrest,  80  N.  C.  331,  333,  the  court  said : 

"No  such  point  seems  to  have  been  made  at  the  trial  and 
no  such  instruction  asked  of  the  court." 

The  same  doctrine  prevails  in  the  Federal  courts.  In 
McDonnell  vs.  United  States,  133  Fed.' 293,  294.  It  is  said: 

"It  is  well  settled  that  where  no  motion  is  made  for 
an  instructed  verdict,  and  without  objection  the  court  is 
permitted  to  charge  the  jury  on  the  assumption  that  there 
is  suflRcient  evidence  to  justify  the  submission  of  the 
case  to  them,  the  objection  tliat  there  was  no  evidence  to 
support  the  verdict  cannot  be  held  and  considered  in  an 
appellate  court."  See  also,  12  Cyc.  813;  People  vs.  Crow- 
ley, 110  Cal.  478,  483;  Foley  vs.  People,  22  Mich.  227; 
228;  Hubbard  vs.  State,  72  Ala.  164;  Pearson  vs.  State, 
59  So.  526,  527;  State  vs.  Brady,  104  N.  C.  737,  738; 
State  vs.  Taylor,  132  Pac.  713. 

In  some  of  the  cases  cited,  the  refusal  of  the  court  to  re- 
view the  question  is  based  upon  the  fact  that  the  question 
was  neither  presented  at  the  trial,  nor  presented  in  the 
motion  for  a  new  trial,  while  in  others  it  is  held  that  the 
question  must  be  presented  at  the  trial,  and  if  presented 
for  the  first  time  in  a  motion  for  a  new  trial,  it  is  not  avail- 
able. Evidently,  the  latter  position  is  logically  correct. 
The  object  of  a  motion  for  a  new  trial,  except  as  to  mat- 
ters addressed  to  the  discretion  of  the  court,  such  as  newly 
discovered  evidence,  misconduct  of  the  jury,  and  the  like, 
is  to  call  to  the  attention  of  the  court  errors  which,  in  the 
hurry  of  the  trial,  he  has  committed,  so  that  before  the 
case  goes  to  judgment  these  errors,  upon  more  mature  con- 
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sideration  and  argument,  may  bb  corrected,  and  a  new 
trial  granted.  It  is  not  the  object  of  a  motion  for  a  new 
trial  to  call  to  tbe  court's  attention  for  the  first  time  Eome 
error  which  counsel  for  the  defendant  all  the  time  knew, 
but  which  he  failed  to  present  to  the  court  in  proper  form 
at  the  time  ttie  error  was  committed.  The  error,  if  it  ex- 
ists, consiBtB,  not  Id  overruling  the  motion  for  a  new  trial, 
but  it  coneiBtB  in  the  doing  or  refusing  to  do  some  act  dur- 
ing the  progress  of  the  trial  which  the  law  commands. 
And  in  this  case,  the  thing  which  ought  ,to  have  been  done 
by  the  court  was  to  instruct  the  jury  to  find  the  defendant, 
Francisco  Garcia,  not  guilty,  had  he  been  requested  bo  to 
do.  The  law,  under  such  circumstances,,  would  have  re- 
quired him  to  do  it,  and  had  he  refused,  error  could 
be  assigned.  But  he  was  neither  requested  to  do  so  at 
the  trial,  nor  was  he  requested  to  do  so  in  the  motion  for  a 
new  trial,  except  by  the  first  two  paragraphs  thereof, 
wherein  the  verdict  is  alleged  to  be  contrary  to  the  law  and 
contrary  to  the  evidence.  But  we  do  not  regard  such  as- 
signmentB  in  a  motion  for  a  new  trial  as  Rufficieut  to  rai$e 
any  question  at  all.  The  remedy  of  the  defendant,  Fran- 
cisco, is  an  application  to  the  Governor  for  pardon. 

This  diBposes  of  all  of  the  assignments  of  error  which 
have  been  argued  in  t)ie  briefs,  and  for  the  reasons  stated, 
the  judgment  of  the  lower  court  will  be  affirmed,  and.  IT 
18  SO  OEDERED. 

STATE  OF  NEW  MEXICO.  Appellee,  vs.  CIPRIANO 
GARCIA  and  FRANCISCO  GARCIA,  Appellants. 

SYLLABUS  BY  THE  COURT. 
1.  Where  the  evidence  In  a  criminal  case  not  only  falls  to 
support  the  verdict,  but  shows  conclusively  that  the  defendant 
did  not  commit  tbe  crime  charged,  this  court,  of  Its  own  mo- 
tion, will  take  notice  of  tbe  fact,  and  reverse  the  judgment, 
notwithstanding  the  defendant  is  precluded  from  InslBtlng  on 
the  error  by  reason  of  failure  to  take  and  preserve  proi^r 
exceptions  In  the  court  below.  p.  421 
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Appeal  from  District  Court,  Union  County;  Reversed 
;ind  Remanded,  as  to  Francisco  Garcia. 

OPINION  UPON  REHEARING.       - 

PARKER,  J. — We  have  determined  to  make  a  different 
ilisposition  of  the  point  discussed  in  the  last  paragraph  of 
the  former  opinion.  We  held  that  no  motion  for  an  in- 
structed verdict  having  been  made  in  behalf  of  the  defend- 
ant, Francisco  Garcia,  he  could  not  complain  of  the  verdict 
against  him,  notwithstanding  the  fact  that  there  was,  not 
only  no  evidence  against  him  to  support  the  verdict,  but 
the  evidence  established,  conclusively,  that  he  was  inno- 
cent. This  is  correct  in  view  of  the  provisions  of  Section 
37  of  Chapter  57,  Laws  of  1907,  which  requires  parties  to 
take  exceptions  at  the  time  a  ruling  is  made,  and  which 
prohibits  the  taking  of  exceptions  in  this  court  to  any  pro- 
c-eedings  in  the  district  court  except  such  as  shall  have  been 
expressly  decided  in  that  court.  Whether  Francisco  Garcia 
was  entitled  to  an  instructed  verdict  in  his  favor  was  not 
expressly  decided  in  the  district  court,  because  the  court 
was  not  requested  to  so  decide,  and  he  cannot  now  insist 
upon  his  right  here.  This  is  also  in  accord  with  the  cur- 
rent of  authority  in  the  other  states,  as  we  pointed  out  in 
our  opinion. 

There  exists  in  every  court,  however,  an  inherent  power 
to  see  that  a  man's  fundamental  rights  are  protected  in 
every  case.  Where  a  man's  fundamental  rights  have  been 
violated,  while  he  may  be  precluded  by  the  terms  of  the 
statute  or  the  rules  of  appellate  procedure  from  insisting 
in  this  court  upon  relief  from  the  same,  this  court  has  the 
power,  in  its  discretion,  to  relieve  him  and  to  see  that  in- 
justice is  not  done. 

The  restrictions  of  the  statute  apply  to  the  parties,  not 
to  this  court.  This  court,  of  course,  will  exercise  this  dis- 
oretion  very  guardedly,  and  only  where  some  fundamental 
right  has  been  invaded,  and  never  in  aid  of  strictly  legal, 
technical,  or  unsubstantial  claims ;  nor  will  we  consider  the 
weight  of  evidence  if  any  substantial  evidence  was  sub- 
in  itted  to  support  the  verdict.     If  substantial  justice  has 
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been  done,  parties  must  have  duly  taken  and  preserved 
exceptions  in  the  lower  court  to  the  invasion  of  their  legal 
right  before  we  will  notice  them  here.  But  in  this  case 
justice  has  not  been  done.  A  man  has  been  convicted  and 
sentenced  to  imprisonment  for  a  term  of  years  where  tliere 
16,  not  only  no  evidence  to  support  the  verdict,  but  where 
the  evidence  conclusively  establishes  his  innocence.  Under 
such  circumstances  we  cannot  permit  such  an  injustice  to 
be  done.  For  a  similar  case,  and  a  similar  holding,  see 
Sykes  vs.  U.  S.,  204  Fed.  909,  per  Sanborn,  Circuit  Judge. 

We  have  examined  the  motion  for  rehearing,  and  find 
nothing  in  it  as  to  the  defendant,  Cipriano  Garcia,  to 
cause  us  to  recede  from  our  former  holding,  and  the  same 
is  denied  as  to  him. 

It  follows  that  the  judgment  as  to  Cipriano  Garcia  will 
stand  affirmed,  and  as  to  Francisco  Garcia  it  wilt  be  re- 
versed and  the  cause  remanded  to  the  district  court  with 
instnictions  to  award  a  new  trial,  and,  IT  IS  SO 
ORDERED. 


tNo.  1657.  AusuBt  27,  1914.] 


W.  M.  McCOY  and  J.  P.  DUNLAVY,  doing  Business  as 
partner*,  under  the  firm  name  of  W,  M.  McCOY  & 
COMPANY,  Appellants,  vs.  TORRANCE  COUNTY 
SAVINGS  BANK,  a  corporation.  Appellee,  and  JUI^ 
lUS  MEYEH,  Sheriff  of  Torrance  County,  State  of 
New  Mexico. 

SYLLABUS  BY  THE  COURT. 

1.  Wben  plaintiff's  right  of  action  depends  upon  a  condi- 
tion precedent,  he  must  allege  in  bis  complaint  tlie  fulfillment 
of  such  condition,  or  a  legal  excuse  for  Its  non-fulfilment  In 
default  of  such  allegations,  it  la  no  error  tor  the  conrt  to  ren- 
der Judgment  against  blm  on  motion  for  Judgment  on  the 
pleadings. 

P.  427 

2.  Upon  the  dissolution  of  an  lajunctton,  a  «onrt  of  equitT 
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has  no  power  to  assesB  damages  resulting  from  the  issuance 
of  the  same,  without  hearing  evidence  as  to  the  character 
and  extent  of  the  damages  actually  sustained. 

P.  427 

Appeal  from  District  Court,  Torrance  County;  Edward 
L.  Medler,  Presiding  Judge.    AflBrmed. 

Harky  S.  Bowman,  Melvin  T.  Dunlavy,  for  appel- 
lants. 

General  principles  concerning  granting  of  relief  in  such 
cases.  00  Ind.  346,  198;  112  Ind.  221;  152  U.  S.  596; 
Spelling  on  Injunction  &  Ex.  Leg.  Rem.  Vol.  1,  2  Ed., 
Sees.  83,  84;  22,  Cyc.  848;  23  Md.  471 ;  Joyce  on  Injunc^ 
tions,  Sec.  689,  690;  1*2  Mich.  297;  59  Md.  313;  12  B. 
Men.  426;  26  Miss.  314;  44  la.  179. 

Sustaining  of  defendant's  motion  for  judgment  on  plead- 
ings improper.  180  U.  S.  28;  17  Minn.  372;  31  Cyc.  606; 
supra;  53  L.  R.  A.  438;  Abbott's  Trial  Brief,  Vol.  11,  p. 
1249;  81  Fed.  524;  95  Cal.  471;  48  Cal.  46;  79  Mo.  App. 
578;  48  Xeb.  152;  191  Pa.  St.  59;  9  Pac.  129;  72  Pac. 
960 ;  83  Pac.  932 ;  85  Pac.  531 ;  90  Pac.  1099 ;  89  Pac.  648 ; 
7  Okla.  277;  Sutherland  Code  PI.  &  Pr.,  Vol.  1,  p  933, 
Sees.  1452,  1453;  17  S.  W.  285;  144  Fed.  717;  79  N.  E. 
26. 

Cause  should  have  been  heard  upon  merits.  84  S.  W. 
443;  79  111.  App.  384;  57  N.  C.  17;  5  Wheat.  313;  22  Cyc. 
952;  10  Ala.  776;  6  TTow.  Pr.  184;  45  Miss.  183;  83  Va. 
659;  113  Ala.  239. 

Construction  of  agreement.  153  TJ.  S.  564;  Page  on  Con- 
tracts, Vol.  Ill,  p  2248;  162  U.  S.  p.  180;  1  Pet.  455,  p. 
465;  19  How.  224;  128  TJ.  S.  590;  Page  on  Contracts, 
Sees.  1462,  1463;  223  111.  616;  26  R.  I.  295. 

Restraint  by  injunction.  Spelling  on  Injunc,  Sec.  508. 
p.  433;  L.  R.  10.  Chap.  440;  40  Ga.  206;  12  Wall  86;  66 
N.  W.  851 ;  127  Ind.  327 ;  High  on  Injunc.  Sec.  196,  p. 
194,  Vol.  1;  47  N.  H.  507;  9  Pac.  129;  10  Ala.  776;  4 
Johns.  Chap.  22;  23  Cyc.  1028-h,  1029. 
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Contract  providing  for  appraisement.  25  R.  I.  92;  146 
Fed.  Rep.  8;  5  N.  Y.  Chan.  Rep.  411;  18  111.  App.  293; 
76  Miss.  524;  3  Mo.  App.  429;  15  A.  &  E.  Ann.  Cas.  508; 
5  De  G.  M.  &  G.  880;  17  Ves.  232;  19  Ves.  429;  5  H.  L. 
Cas.  811 ;  34  U.  S.  327;  9  L.  R.  A.  501;  15  Mo.  App.  532: 
56  Cal.  307;  114  ^lich.  310;  37  Pae.  70;  5  L.  R.  A.  270. 

Damages  on  dissolution  of  injunction.  Joyce  on  Injunc. 
Sees.  211-a,  177-a ;  Id.  Vol.  1,  Sees.  175,  176,  176-a;  Spell- 
ing on  Injunc.  Vol.  1.  Sees.  960;  957:  10  Enc.  P.  &  P.,  p. 
1115;  22  Cyc.  1004;  High  on  Injunc,  Vol.  11,  4th  Ed., 
Sec.  1657;  12  Uow.  166;  32  Minn.  277;  120  U.  S.  206;  4 
Ark.  21;  18  111.  300:  31  Ark.  217.;  94  Ala.  429;  41  la. 
264;  Sutherland  on  Dam.,  Vol.  11,  Sec.  523;  8  Col.  185; 
64  N.  Y.  326;  82  Mo.  349;  112  Ga.  610;  86  la.  117. 

Mode  of  assessment.  64  Am.  Dec.  739;  129  N.  Y.  280; 
32  Minn.  277. 

Damages-  evidence.  Joyce  on  Injunc.  Vol.  1,  Sec.  266- 
B;  65  N.  C.  588:  5^  Barb.  271:  85  111.  349;  54  111.  210; 
Sutherland  Code  P.  &  P.  Sec.  3009;  41  la.  264;  64  Cal. 
472. 

Injunction  rightful  when  issued,  hut  dissolved  on 
grounds  accruing  since  issuance.  22  Cyc.  1005-33;  5  T. 
B.  Mon.  (Ky.)  259;  4  Bibb.  433. 

McGiNNTS  &  TTkdgecock,  for  appellee.  Bank. 

Court  did  not  err  in  construing  contract.  41  N.  E.  115; 
IT.  S.  Rep.  17  L.  Ed.  762;  82  Ala.  302;  39  Pac.  705;  70 
111.  527;  149  Mass.  284;  110  Mass.  141;  120  Mass.  141; 
U.  S.  Rep.  22  L.  Ed.  161 :  58  N.  E.  712;  133  Pac.  400;  9 
Cyc.  629;  7  Gray  139;  48  Pac.  St.  300;  69  XT.  S.  728. 

Court  did  not  err  in  assessing  damages  upon  disolution 
of  injunction.  High  on  Injunc,  Sec.  1657;  120  TJ.  S. 
306;  55  Atl.  899;  185  N.  Y.  408;  147  Fed.  76;  38  S.  E. 
940;  97  N.  E.  911 ;  97  N.  W.  354;  90  Pac.  324;  184  Fed. 
54;  60  Mo.  514;  2  Tenn.  Ch.  356;  51  Fed.  107;  33  Vt. 
486 ;  Kerr  on  Injunc.  Sec.  224 ;  3  Ccam.  365 ;  4  Ohio  St. 
502;  5  Mich.  436;  30  N.  Y.  166;  105  U.  S.  433;  12  How. 
179;  15  Fed.  575;  90  Pac.  324;  11  Biss  (U.  S.)  40;  31 
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Fed.  138;  51  C.  A.  418;  98  Fed.  508;  32  C.  C.  A.  556; 
184  U.  S.  497;  55  Atl.  899;  120  U.  S.  206;  16  Pac.  855. 

STATEMENT  OP  FACTS. 

On  January  25,  1912,  the  appellee  took  judgment 
against  the  appellants,  and  Benjamin  B.  Spencer  and 
Sarah  E.  Spencer,  in  an  action  to  foreclose  a  mortgage 
made  by  the  said  Spencers  to  appellants,  and  endorsed  to 
appellee,  said  judgment  being  taken  in  pursuance  of  the 
following  stipulation : 

"Memoranda  agreement  between  the  Torrance  County 
Savings  Bank  and  W.  M.  McCoy  &  Company  relative  to 
judgment  entered  this  day  in  cause  No.  225,  Torrance 
€ounty : 

1.  In  the  event  of  a  deficiency  judgment,  in  said  cause, 
wjiich  W.  M.  McCoy  may  have  to  pay,  said  company  is  to 
1)6  allowed  two  per  cent  discount  on  entire  sum  on  which 
attorney's  fee  is  computed  in  judgment. 

2.  Extension  of  time  of  payment  to  W.  M.  McCoy  & 
Company  of  one  year  from  this  date  on  any  deficiency  they 
may  have  to  pay  at  ten  per  cent  interest,  said  sum  to  be  se- 
cured by  such  security  as  11.  B.  Jones  and  McCoy  &  Com- 
pany may  agree  upon. 

3.  Bank  is  to  exhaust  all  property  of  B.  B.  Spencer  and 
wife,  subject  to  execution  before  issuing  execution  against 
W.  M.  McCoy  &  Co.,  for  any  deficiency  judgment. 

4.  Bank  agrees  to  co-operate  with  W.  M.  McCoy  &  Co. 
in  l)ringing  Spencer  and  wife  into  court  on  supplementary 
proceedings.  McCoy  &  Co.  to  take  initiative  in  any  such 
])roceeding  and  pay  all  expenses  of  same. 

.").  As  soon  as  said  deficiency  judgment  is  ascertained 
then  security  is  to  be  given  bv  W.  M.  McCov  &  Co.  to  said 
Bank  as  above  provided. 

(Signed)     C.  E.  McGinnis,  Attv. 
(Signed)     W.  M.  McCoy  &  Co.  * 
by  J.  P.  Dunlavy.'' 

Thereafter  the  property  mortgaged  having  been  duly 
sold  there  was  a  deficiency  judgment,  and  the  appellants 
and  H.  B.  Jones  having  failed  to  agree  upon  the  security 
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for  the  payment  of  such  judgment,  the  appellee^  without 
waiting  for  the  termination  of  the  year  specified,  had  exe- 
cution issue  against  the  appellants  and  placed  the  same 
in  the  hands  of  the  Sheriff.  To  prevent  the  levy  of  this 
execution  appellants  obtained  a  temporary  injunction, 
which  was  afterwards  dissolved  on  the  motion  of  appellee 
for  judgment  on  the  pleadings,  and  in  the  same  action  the 
court,  without  bearing  any  evidence,  rendered  judgment 
against  the  appellants  for  damages  occasioned  by  the  is- 
suance of  said  injunction.  The  appeal  from  the  dissolu- 
tion of  this  injunction  by  the  lower  court,  and  from  the 
judgment  for  damages  so  rendered,  is  now  before  us  for 
consideration. 

OPINION. 

LEIB,  D.  J. —  (After  stating  the  above  facts)  •  Two 
questions  are  all  that  need  be  considered  on  this  appeal.    * 

1.  Was  the  failure  of  appellants  to  secure  the  payment 
of  the  deficiency  judgment  by  security,  to  be  agreed  upon 
by  them  and  H.  B.  Jones,  such  non-compliance  with  their 
contract  as  to  release  the  appellee  from  its  obligation?  In 
their  complaint,  appellants  do  not  allege  that  they  furnish- 
ed the  bank  such  security,  nor  do  they  allege  a  legal  excuse 
for  not  doing  so.  If  the  furnishing  of  such  security  was  a 
condition  precedent  to  the  forbearance  of  the  bank  in  issu- 
ing execution  for  one  year,  then,  unless  such  security  was 
furnished,  the  bank  was  released  from  its  obligations  under 
the  contract.  That  such  security  was  furnished,  or  a  legal 
excuse  for  their  failure  to  do  so,  must  have  been  alleged 
by  appellants  in  their  complaint  in  order  to  state  a  cause 
of  action.  In  ordinary  language,  that  part  of  the  contract 
which  we  need  to  consider  was  an  agreement  of  appellee  to 
extend  the  time  for  payment  of  the  deficiency  judgment 
for  one  year,  on  condition  that  appellants  give  so(!urity  for 
such  payment.  It  is  susceptible  of  no  other  meaning.  The 
time  when  such  security  was  to  be  given  was  fixed,  that  is, 
as  soon  as  the  amount  of  the  deficiency  judgment  was  as- 
certained. Provisions  were  made  for  determining  the  char- 
acter and  sufficiency  of  such  security.  Parties  were  desig- 
nated to  pass  upon  the  same.    Contracts  should  be  given  a 
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reasonable  construction.  We  can  see  in  the  contract  be- 
fore us  no  other  reasonable  meaning  than  that  appellants 
promised  to  secure  the  deficiency  judgment,  on  condition 
that  appellee  would  not  have  execution  issue  for  one 
year.  Such  promise  is  the  only  consideration  moving 
to  the  appellee.  Until  appellants  complied  with  the  con- 
ditions of  that  promise,  they  were  not  in  position  to  re- 
strain appellee  from  proceeding,  in  legal  manner,  to  en- 
force its  judgment.  To  hold  otherwise  would  put  it  in 
the  power  of  appellants  to  refuse  arbitrarily  to  agree  upon 
any  security  and  thereby  reap  the  same  benefits  they 
would  have  derived  from  compliance  with  their  contract 
in  every  particular.    The  law,  logically  construed,  can- 

1  not  arrive  at  such  an  absurdity.  As  appellants  failed  to 
allege  performance  on  their  part  of  a  condition  preced- 
ent by  them  to  be  performed,  and  failed  to  allege  a  legal 
excuse  for  its  non-performance,  their  complaint  did  not 
state  a  cause  of  action,  hence,  the  court  below  committed 
no  error  in  dissolving  the  temporary  injunction  on  motion 
for  judgment  on  the  pleadings.  9  ( -yc.  699 :  Patrick,  et  al. 
vs.  Colorado  Smelting  Co.,  38  Pac.  236. 

Did  the  court  err  at  the  hearing  on  said  motion  in  ren- 
dering judgment  for  damages  against  appellants?  Regard- 
less of  whether  or  not  a  court  of  equity,  in  the  absence  of 
legislative  authority,  upon  dissolving  an  injunction,  has 
power  to  enforce  the  payment  of  damages  in  the  original 
action,  we  think  the  court  erred  in  assessing  damages  in 
this  case.  The  transcript  before  us  shows  that  no  evidence 
on  the  question  of  damages  was  heard  by  the  court.  We 
cannot  conceive  how  damages  could  bo  assessed  without 
taking  evidence  as  to  the  character  and  extent  of  the  same. 
In  a  contested  case,  there  should  be  an  opportunity  given 
for  the  cross-examination  of  witnesses,  and  for  the  pre- 
sentation of  counter  testimony.  A  hearing  as  to  damages 
sustained  by  the  issuance  of  an  injunction,  on  the  dissolu- 
tion of  the  same,  has  all  the  elements  of  the  trial  of  an  issue 

raised  by  the  pleadings.     Nothing  should  be  allowed 

2  as  damages  which  are  not  the  actual,  natural  and  proxi- 
mate results  of  the   wrong  comniitted.     Clearly,  this 
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•i'ould  not  be  determined  without  the  hearing  of  evidence 
in  the  manner  above  indicated.  "Where  damages  are  as- 
sessed by  the  court  upon  the  dissolution  of  an  injunction, 
there  must  be  evidence  supporting  such  assessment.  The 
record  must  show  the  evidence  upon  which  the  court  as- 
sessed the  damages,  especially  where  there  is  no  such  find- 
ings of  fact  in  the  decree  as  will  dispense  with  the  necessity 
•of  preserving  the  evidence.  There  is  no  presumption  in 
such  cases  to  aid  the  omission  of  the  evidence  from  the 
record."  16  A.  &  E.  Enc.  Law,  461. 

We,  therefore,  amend  the  decree  of  the  lower  court  by 
striking  therefrom  the  judgment  against  appellants  for 
-damages ;  without  prejudice,  of  course,  to  a  proper  action 
■on  the  bond,  and  as  so  amended,  the  same  is  hereby  affirm- 
ed, and,  IT  IS  SO  ORDERED. 


[No.  1594,  October  27,  1914.] 


^TATE  OF  NEW  MEXICO,  Appellee,  vs.  A.  ELLISON. 
Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  In  a  prosecution  for  rape,  when  details  of  the  woman's 
<:omplaint8  to  others  have  been  elicited  on  cross-examination, 
these  details  may  be  more  fully  developed  on  redirect  exam- 
ination. 

P.  434 

2.  The  complaints  of  an  outraged  female  may,  or  may  not, 
be  a  part  of  the  res  gestae  of  the  offense.  The  fact  that  the 
details  of  a  complaint  are  elicited  from  an  outraged  child  by 
•questions  does  not  necessarily  rob  it  of  its  voluntary  character. 
In  this  case  the  recital  of  this  child  prosecutrix  to  her  mother 
and  others  within  ten  minutes  after  the  commission  of  the  of- 
fense,  although  given  in  response  to  questions,  held  to  be  vol- 
untary and  admissible. 

P.  438 

« 

3.  A  physician  testified  as  an  expert  that  the  ordinary 
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male  organ  could  produce  such  a  condition  as  was  found 
present  in  the  prosecutrix.  Held,  the  evidence  was  properly 
admitted. 

P.  439 

4.  Defendant  closed  his  case  without  testifying,  and  the 
EiToBecution  dismissed  three  witnesses  held  in  reserve  for  re- 
buttal of  his  testimony  who  had  left  town.  The  next  morning 
defendant  moved  to  reopen  the  case  for  the  purpose  of  tes- 
tifying. Held,  the  court  properly  refused  to  reopen  the  case 
under  the  circumstances. 

P.  441 

5.  A  motion  for  an  instructed  veerdict,  based  upon  an  er- 
roneous view  of  the  law,  was  properly  overruled. 

P.  441 

6.  Where  no  foundation  for  impeachment  of  a  witness  is 
laid  on  cross-examination,  impeaching  evidence  in  rebuttal  is 
properly  excluded. 

P.  442 

7.  Under  a  statute  prescribing  a  certain  penalty  for  a  cer- 
tain offense,  it  is  not  necessary  for  the  court  to  inform  the^ 
jury  as  to  the  statutory  penalty,  the  sole  question  for  the 
jury  being  whether  the  defendant  is  guilty  or  not  guilty. 

P.  442 

8.  Instructions  to  the  jury  are  to  be  considered  as  a  whole 
and  where,  so  considered,  they  fully  protect  the  defendant,, 
he  cannot  complain. 

P.  442 

9.  Where  an  assignment  of  error  presents  an  objection  to 
an  instruction  to  this  court  which  was  never  presented  to  the- 
court  below,  the  party  can  have  no  relief  here. 

P.  443 

10.  A  de^nition  of  a  reasonable  doubt    in  the    following 
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terms:  ''A  reasonable  doubt  is  such  a  doubt  as  would  cause 
a  reasonable  and  prudent  man  to  pause  and  hesitate  to  act 
in  the  graver  and  more  important  affairs  of  life,  but  a  reason- 
able doubt  is  not  merely  a  possibility  of  innocence,  nor  a 
speculation  as  to  the  innocence  of  the  defendant  not  arising 
out  of  the  evidence  in  the  case  or  the  want  of  it" — held  to  be 
unobjectionable. 

P.  445 

11  An  objection  to  an  instruction  not  carried  forward  in 
the  motion  for  a  new  trial  presents  no  .question  for  review 
here. 

P.  445 

12.  Failure  to  make  outcry  by  a  female  does  not,  as  a 
matter  of  law,  raise  a  presumption  that  no  outrage  was  com- 
mitted. The  most  that  can  be  said  of  it  is,  that  it  is  a  cir- 
cumstance for  the  consideration  of  the  Jury  in  determining 
the  truth. 

P.   446 

13.  Independent  of  statute,  a  man  may  be  convicted  of 
rape  upon  the  uncorroborated  evidence  of  a  strumpet  or  a 
girl  under  ten  years  of  age.  New  Mexico  cases  reviewed. 

P.  447 

14.  Assignments  of  error  not  argued  will  not  be  consider- 
ed. 

P.  450 

Appeal  from  District  Court,  Chaves  County;  John  T. 
McClure,  Presiding  Judge.  Affirmed. 

W.  W.  Gatewood  and  C.  0.  Thompson,  for  appellant. 

Evidence..  3  Ariz.  288;  139  Cal.  103;  66  Pac.  202;  91 
Pac.  1013;  52  Pac.  307;  32  Pac.  8;  6  Pac.  Eep.  69l';  7 
Pac.  Eep.  37 ;  33  la.  420 ;  45  Ala.  80 ;  76  Ala.  29 ;  5  S.  W. 
517;  15  Ark.  624;  113  S.  W.  346;  41  So.  466;  38  So. 
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1019;  51  So.  107;  7  Pac.  37;  66  Cal.  597;  21  Cal.  261; 
25  Fla.  702;  97  Ga.  792;  11  Ga.  225;  13  Id.  317;  10  Id. 
18;  44  X.  E.  856;  124  111.  576;  38  Ind.  39;  32  Ind.  81; 
138  la.  113;  129  la.  484;  106  la.  99;  69  la.  294;  33  la. 
420 ;  96  Pac.  138 ;  63  Pac.  695 ;  40  Am.  St.  Rep.  277 ;  58 
Am.  Rep.  201;  85  Me.  106;  125  Mich.  376;  89  Mich.  86; 
.39  Minn.  276 ;  89  Miss.  643 ;  38  So.  776 ;  35  So.  202 ;  33 
So.  174;  198  Mo.  212;  174  Mo.  607;  82  Pac.  509;  38  So. 
907;  12  So.  176;  9  So.  577;  1  So.  448;  90  Mo.  54;  17  Atl. 
118;  168  Mo.  480;  Whart  Crim.  Ev.  Sees.  262-263;  22 
Tex.  App.  273;  58  Am.  Rep.  181;  7  N.  M.  428;  2  Id.  83; 
34  Pac.  715;  25  Kan.  349;  74  la.  509;  30  Pac.  115;  20  So. 
904;  136  Ind.  284;  45  Ala.  80;  89  N.  W.  363;  20  S.  W. 
710;  6  Cal.  221;  10  N.  M.  778;  56  Pac.  81;  Cooley's 
Blackstone,  Vol.  2,  p.  212;  72  Pac.  838;  71  N.  PI  389; 
101  N.  W.  189;  19  Am.  St.  Rep.  387;  74  S.  W.  969;  71 
Pac.  162;  210  111.  410;  101  N.  W.  189. 

Court  erred  in  overruling  defendant's  various  motions 
to  strike  from  record  evidence  of  witnesses  relative  to  de- 
tails and  statements  of  prosecutrix  and  bearing  upon  al- 
leged complaint.  2  Park  Cr.  (X.  Y.)  663;  76  S.  W.  115; 
108  Mich.  361;  2  Neb.  157;  81  la.  380;  118  Cal.  349;  41 
Fla.  547;  30  Fla.  256;  108  Mich.  361;  100  Mo.  347;  130 
Ala.  18;  62  Ala.  434;  76  Cal.  328;  96  Mo.  364;  51  Neb. 
301. 

Opinion  of  physician.  Wharton  &  Stille's  Med.  .lur.,  p. 
.580 ;  40  Mich.  90 ;  62  Bar.  364 ;  88  Mich. ;  16  L.  R.  A.  437 ; 
208  111.  608;  60  la.  172;  37  S.  E.  938;  57  Hun  123. 

Abuse  of  discretion  on  part  of  court.  94  111.  142;  51 
111.  288;  10  N.  C.  308;  supra;  59  Miss.  561;  20  Mo.  603; 
44  Mo.  App.  148;  50  Ilun  602;  94  111.  142;  27  Ga.  382; 
73  la.  384;  50  Mo.  App.  312. 

Not  sufficient  competent  evidence  to  support  verdict  of 
ijuilty.  43  Pac.  772 ;  45  Pac.  813;  101  Cal.;  9  Pac.  42;  21 
Pac.  965;  Ga.  Dud.  213;  50  Ga.  513;  21  Neb.  492;  12  Tex. 
App.  51 ;  24  S.  W.  99 ;  2  N.  M.  459 ;  39  Cal.  689 ;  57  Ga. 
482 ;  85  Ga.  535;  33  Ga.  571 ;  95  Ga.  460;  30  la.  251 ;  44 
Tenn.  175. 

It  is  province  of  court  to  instruct  jury  as  to  law  of  cast. 
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21  Pac.  152;  167  111.  443;  6  So.  391;  83  111.  150;  2  So. 
357;  59  Ind.  105;  89  N.  W.  128;  24  N.  E.  874;  32  N.  E. 
966;  94  U.  S.  610;  30  Cal.  158;  16  Cal.  137;  17  Cal.  146. 

If  evidence  fails  to  establish  allegations  beyond  reason- 
able doubt.  43  111.  App.  83;  51  111.  App.  225;  38  111.  164; 
12  Cyc.  p.  600 ;  87  Ala.  80 ;  82  Ala.  8 ;  89  N.  W.  128. 

Corroboration.  100  Pac.  153;  119  N.  W.  461;  116  X. 
W.  1085;  100  Pac.  269;  86  Pac.  187;  58  N.  E.  75;  31  Ind. 
492;  58  Ind.  293;  70  Ind.  375;  74  Ind.  60;  5  N.  E.  898; 
98  S.  W.  705 ;  37  N.  W.  630 ;  63  la.  464 ;  55  la..  702 ;  63 
la.  355;  supra. 

Ruling  of  court  in  refusing  defendant's  requested  in- 
structions. 47  la.  151;  100  Pac.  153;  119  N.  W.  461;  116 
N.  W.  1085. 

Ira  L.  Grimshaw,  Asst.  Atty.  (Jen.,  for  the  State. 

OPINION. 

PARKER,  J. — The  appellant  was  tried  and  convict <»<1 
for  a  violation  of  Section  1095,  C.  L.  1897,  which  is  as  fol- 
lows: 

"If  any  person  shall  unlawfully  and  carnally  know  and 
abuse  any  female  child  under  the  age  of  ten  years  he  shall 
be  punished  by  imprisonment  in  the  county  jail  or  terri- 
torial prison  for  life." 

It  appears  from  the  record  that  the  prosecutrix  is  a  lit- 
tle girl  nine  years  of  age.  On  Sunday  morning,  May  12, 
1912,  appellant  engaged  the  attention  of  this  child  pros- 
ecutrix in  the  lobby  of  the  hotel  by  acts  of  ventriloquism. 
Some  time  thereafter,  on  the  same  day,  before  dinner,  pro- 
secutrix ascended  to  the  second  floor  of  the  hotel  for  tlie 
purpose  of  going  to  her  room,  and  in  the  hallway  met  the 
appellant  who  requested  candy  of  her.  She  replied  that 
she  did  not  have  candy,  but  had  salted  peanuts,  and  gavo 
him  some.  Thereupon  he  took  hold  of  her  arm,  caressed 
her,  led  her  into  a  secluded  part  of  the  hallway,  and  then 
pushed  her  into  his  room  and  locked  the  door.  He  sat  on 
the  bed  and  placed  the  little  girl  there  on  his  lap.  Without 
much  delay  he  prepared  himself  and  the  little  girl  for  sex- 
ua.1  intercourse  and  then  accomplished  liis  purpose. 
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Immediately  after  being  released  from  his  embrace,  and 
AB  soon  as  she  could  effect  her  escape,  she  ran  from  the  room 
where  she  had  been,  and  ran  across  the  hallway  to  her  own 
room  which  was  occupied  by  herself  and  twin  sister.  She 
immediately  locked  the  door.  The  prosecutrix  then  divulg- 
ed some  of  the  details  of  the  crime,  in  response  to  questions 
as  to  why  she  had  locked  the  door,  to  her  twin  sister,  and 
a  little  playmate  and  a  lady  who  was  chambermaid  in  the 
hotel.  This  information  was  divulged  within  ten  minutes 
from  the  time  the  act  occurred.  The  cliambermaid,  upon 
hearing  some  of  the  details,  directed  the  girls  to  their 
mother.  The  details  were  there  related  in  part  to  the 
mother  by  the  prosecutrix.  A  physical  examination  of  the 
prosecutrix  that  day,  revealed  signs  of  an  act  of  rape. 

The  defendant  did  not  testify.  He  produced  evidence  of 
good  reputation,  and  evidence  of  the  size  of  his  genital  or- 
gan and  that  he  could  not  have  done  tlie  act  charged  without 
having  caused  more  damage  than  was  apparent  on  the  per- 
son of  the  prosecutrix.  There  was  no  denial  that  he  was 
at  the  hotel  at  the  hour  the  crime  was  alleged  to  liave  been 
committed;  there  was  no  evidence  that  he  did  not  go  up- 
stairs, as  stated  by  the  prosecutrix,  and  no  direct  evidence 
that  he  did  not  commit  the  crime  charged.  Appellant  clos- 
ed his  case  without  testifying  in  his  own  behalf,  and  then 
sought  to  reopen  the  case  for  the  purpose  of  testifying, 
which  application  was  refused  by  the  court,  on  account  of 
the  absence  of  witnesses  for  the  state,  who,  when  the  case 
was  closed,  had  been  excused  by  the  district  attorney  from 
further  attendance  and  who  had  left  town. 

Appellant  assigns  error  on  the  ground  that  the  details 
of  the  complaint  of  the  prosecutrix  to  her  mother  and  oth- 
ers of  the  alleged  outrage  upon  her,  was  allowed  to  be  giv- 
en in  evidence.  It  appears  from  an  examination  of  the 
record  that  on  direct  examination  of  the  prosecutrix  no  de- 
tails of  her  complaint  as  to  the  alleged  assault,  were  de- 
veloped. The  examination  was  devoted  to  the  demonstra- 
tion of  the  fact  that  she  made  complaint  shortly  after  the 
alleged  assault.  On  cross-examination,  however,  many  of 
the  details  of  her  complaint  to  her  mother  and  others  were 
developed.     Thereupon,  upon  redirect  examination  by  the 
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state,  these  details  were  more  clearly  developed.  Under 
such  circumstances,  appellant  can  have  no  exception.  It 
would  be  a  strange  doctrine  that  a  defendant  may  ask  for 
the  details  of  a  complaint  made  by  a  prosecutrix  in  such 
cases,  develop  such  portions  thereof  as  he  may  desire,  and 
then  close  tlie  mouth  of  the  prosecution,  often  thereby  leav- 
ing the  witness  in  an  embarrassed  or  discredited  attitude 

before  the  jury.  This  would  violate  the  fundamental  rules 
1  of  evidence,  designed  as  they  are  to  elicit  the  truth.  That 

after  details  of  complaints  in  such  cases  have  been  devel- 
oped on  cross-examination  they  may  be  fully  developed  on 
re-direct.  See  Territory  v.  Maldonado,  9  N.  M.  639-633,  58 
Pac.  350;  Slate  v.  Fowler,  13  Idaho,  317,  89  Pac.  757; 
Note  to  Eogers  vs.  88  Ark.  451,  115  S.  W.  156,  41  L. 
R.  A.  (N.  S.)  857-886;  1  McClain,  Cr.  Law,  sec.  456;  4 
Chamberlayne,  Mod.  Law  Ev.  sec.  3039. 

An  interesting  discussion  of  the  principles  upon  which 
eviden(?e  of  complaints  made  by  an  outraged  female  are 
admissible,  is  to  be  found  in  2  Wigmore  on  Evidence, 
sees.  1134-1140.     He  says: 

"There  are  three  possible  principles,  well  enough  estab- 
lished otherwise,  upon  which  such  evidence  can  be  offered : 
(1)  As  an  explanation  of  a  self-contradiction;  (2)  as  a 
corroboration  by  other  similar  statements,  under  the  pre- 
sent principle;  (3)  as  a  res  gestae  declaration  excepted 
under  the  hearsay  rule."    Id.  sec.  1134. 

"N'ow,  when  a  woman  charges  a  man  with  a  rape,  and 
testifies  to  the  details,  and  the  accused  denies  the  act  it- 
self, its  very  commission  thus  coming  into  issue,  the  cir- 
cumstance that  at  the  time  of  the  alleged  rape  the  woman 
said  nothing  about  it  to  anybody  constitutes  in  effect  a  self- 
(*ontradi(!tion  of  the  above  sort.  It  was  entirely  natural, 
in  this  situation  above  all  others,  that  she  should  have 
spoken  .out.  That  she  did  not,  that  she  went  about  as  if 
nothing  liad  happened,  was  in  effect  an  assertion  that  noth- 
ing violent  had  been  done.  *  *  *  As  a  peculiarity,  there- 
fore, of  this  ki-Tid  of  evidence,  it  is  only  just  that  the  prose- 
cution should  be  allowed  to  forestall  this  natural  assump- 
tion by  showing  that  the  woman  was  not  silent,  i.  e.,  that  a 
complaint  was  in  fact  made."  Id.  sec.  1135. 
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In  regard  to  the  second  principle  he  says: 
''The  details  of  the  statement  are  admissible.  Since  the 
purpose  is  to  show  that  she  tells  the  same  story  as  on  the 
stand,  the  whole  of  the  complaint  as  made  by  her,  with  its 
tenns  and  details,  is  to  be  received,  and  not  the  mere  fact 
of  the  complaint.  *  *  *  According  to  the  general  the- 
ory of  corroboration  by  similar  statements,  there  must  be 
some  kind  of  impeachment  before  the  other  statement  can 
be  offered.  *  *  ♦  The  kind  of  impeachment,  therefore, 
which  will  be  sujfficient  to  admit  the  rape  complaint  will 
depend  on  the  view  taken  of  the  general  principle  in  the 
particular  jurisdiction."  Id.  sec.  1138. 
Under  the  tliird  principle  he  says : 

"One  of  the  exceptions  to  tlie  hearsay  rule  permits  the 
spontaneous  declarations  of  a  person  suddenly  excited  by  an 
extrinsic  occurrence  to  \ye  admitted  as  hearsay  testimony. 
The  declarations  of  a  woman  under  the  fright  of  a  sudden 
assault  have  Ix^en  regarded  by  some  courts  as  receivable  un- 
der this  exception."  Id.  sec.  1139. 

lie  summarizes  the  doctrine  as  follows : 

"1.  The  fact  of  the  complaint  is  always  and  legitimately 
admissible  under  the  first  theory  above.  (2)  The  details 
are  legitimately  receivable  under  either  the  second  or  the 
third  theory;  but  the  third  has  little  vogue,  while  the  sec- 
ond is  widely  accepted.  Each  has  its  own  logical  require- 
ments, different  from  the  other.  (3)  Both  the  first  and  the 
second  theories  may  be  accepted,  without  conflict.  In  most 
jurisdictions,  the  first  theory  is  used  to  admit  the  fact  of 
complaint,  and  then  the  second  theory  is  invoked  to  admit 
the  details;  and  this  is  proper,  if  the  conditions  of  the  sec- 
ond theory  are  observed."  Id.  sec.  1140. 

Counsel  urges  tliat  the  complaints  were  inadmissible  for 
two  reasons,  viz.  (1)  They  were  made  in  answer  to  ques- 
tions and  were,  consequently,  not  voluntary;  and  (2)  they 
were  not  made  under  such  circumstances  as  to  be  a  nar^ 
of  the  res  gestae.  The  second  point  is  easily  disposed  of. 
The  complaint  of  the  outraged  woman  may  be  or  may  not 
be  part  of  the  res  gestae.  When  they  are,  they  may  be 
given  in  evidence  with  all  the  details.  There  the  fact 
speaks  through  the  person  acting.     But  more  often  tlie 
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complaint  must,  necessarily,  not  be  a  part  of  the  res  gestae, 
and  must  be  a  mere  narration  of  past  events,  in  which  case 
it  is  admissible  on  an  entirely  different  principle,  as  point- 
ed out  by  Mr.  Wigmore,  supra. 

At  to  the  first  objection,  above  noted,  counsel  for  appel- 
lant cites  several  cases,  but  an  examination  of  these  cases 
will  disclose  that  they  have  no  application.  In  People  v. 
Wilraot,  139  Cal.  103,  72  Pac.  838,  the  witness  was  asked 
on  direct  examination : 

"Did  she  say  whether  or  not  this  defendant  had  had 
sexual  intercourse  with  her?"  Over  objection,  the  witness 
answered.  **She  did  speak  about  it."  Q.  "Did  she  say  that 
he  had?"  A.  "She  did  say  that  he  had  on  the  9tli  of  May." 

In  11) is  case  the  details  were  developed  on  direct  exam- 
ination which  was  contrary  to  all  of  the  authorities. 

In  Cunningham  v.  People,  210  III.  410,  71  N.  E.  389, 
the  recital  made  to  the  piobation  officer,  three  weeks  after 
the  occurrence  was  held  not  to  be  a  complaint  because  the 
girl  did  not  in  fact  complain,  had  never  mentioned  the 
matter  to  her  mother,  but  was  giving  a  mere  recital  with- 
out complaint. 

In  State  v.  Bebh,  125  Iowa,  494,  101  N.  W.  189,  the 
girl  did  not  complain  to  any  one  for  four  months,  and 
then,  upon  the  insistence  of  her  grandmother,  made  expla- 
nation of  her  pregnancy  by  accusing  the  defendant.  The 
court  said : 

"It  was  an  explanation,  therefore,  and  not  a  complaint 
any  more  than  was  lier  statement  made  to  the  grand  jury 
upon  which  the  indictment  against  the  defendant  was  pre- 
dicated."' 

In  State  vs.  Pollard,  174  Mo.  607,  74  S.  W.  9G9,  the  girl 
did  not  complain,  but  an  account  of  the  affair  was  extract- 
ed from  her  by  a  friend  at  a  time  too  remote  to  be  a  part 
of  the  res  gestae,  and  the  statement  was  held  to  have  been, 
on  that  ground,  erroneously  admitted.  This  case  would 
seem  to  be  out  of  line  with  the  current  of  authority  as  in- 
timating, if  not  deciding,  that  a  complaint  of  a  prosecut- 
rix, to  be  admissible,  must  be  a  part  of  the  res  gestae. 

Counsel  cites  also.  State  v.  Perez,  27  Mont.  358,  71  Pac. 
162^  but  it  is  an  authority  against  the  contention  made. 
There  the  little  girl  was  outraged  on  Friday,  and  on  Mon-^ 
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day  following  cried  and  was  nervous  at  school,  and  was 
in  the  same  condition  on  Tuesday^  and  on  Wednesday  told 
her  teacher,  at  the  teacher's  request  to  know  what  was 
troubling  the  girl.  The  court  held  the  statement  to  be  a 
complaint^  and  to  be  not  involuntary. 

The  true  rule  on  the  subject  of  complaint  seems  to  Ik? 
well  stated  in  State  v.  Dudlev,  147  Iowa,  645,  126  N.  W. 
812:  "   • 

"But  the  circumstance  that  her  statements  were  in  re- 
sponse to  questions  did  not  necessarily  rob  them  of  their 
character  as  complaints.  *  *  ♦  When  an  outrage  is  com- 
mitted on  a  female,  the  instincts  of  her  nature  prompt  her 
to  make  known  her  wrongs,  and  to  seek  sympathy  tmd  as- 
sistance. It  is  the  natural  expression  of  her  feelings,  and 
is  received  in  evidence  as  tending  to  corroborate  her  credi- 
bility. ♦  ♦  ♦  Of  course  answers  to  questions  iuvohm- 
tary  in  character  are  not  to  be  regarded  as  complaints,  but 
as  mere  recitals  of  what  is  claimed  to  have  liappened.  ♦ 
*  *  But  the  prosecutrix  was  laboring  under  no  compul- 
sion, and  her  manner  as  disclosed  by  Bishop's  testimony 
was  such  as  to  indicate  that  she  was  giving  free  expres- 
sion to  the  indignity  and  wrong  which  had  been  done  her. 
The  court  rightly  received  the  evidence ;  the  circunistancoF 
being  for  the  jury's  consideration  in  determining  what 
weight  should  be  given  it." 

The  principle  upon  whicli  these  comj)laints  are  to  be  ad- 
mitted is  that  no  self-respecting  woman,  after  an  outrage 
of  this  kind,  can  refrain  from  proclaiming  the  same  to 
some  friend,  and  from  seeking  such  aid  and  comfort  as 
the  circumstances  will  admit  of.  If  she  remains  silent, 
except  in  exceptional  circumstances,  the  inference  is  strong 
that  the  outrage  was  not  in  fact  committed.  It  is  in  anti- 
cipation of  these  inferences  that  she  may  rebut  the  same  on 
direct  examination  by  giving  in  evidence  the  fa(^t  of  her 
complaint. 

In  statutory  rape,  where  the  offense  consists  in  liaving 
sexual  intercourse  with  a  female  under  statutory  age,  the 
offense  may  be  either  with  or  without  the  female's  consent 
in  fact.  If  without  her  consent,  the  principle  above  stated 
would  seem  to  fully  apply.    If  with  her  consent,  then  the 
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question  as  to  whetlier  the  statements  are  voluntary  or 
not  most  frequently  arises.  If  a  female  under  statutory 
age  in  facit  consented  to  the  act,  and  has  in  fact  no  com- 
plaint in  her  heart  against  the  man,  and,  at  the  insistence 
of  relatives  to  account  for  her  condition,  accuses  some  man 
of  the  act,  her  statements  must  be  of  little  or  no  probative 
value,  and  are  not  sanctioned  by  the  above  principle.  They 
do  not  spring  from  the  outraged  feelings  which  a  good 
woman  must  have  under  such  circumstances.  They  often 
must  be  untrue,  designed  to  ensnare  some  available  victim 
for  an  enforced  matrimony.  In  the  case  of  a  child,  as  in 
this  instance,  still  other  considerations  come  in  view.  The 
true  moral  aspect  of  the  subject-matter  may  be  only  dimly, 
at  least  not  fully,  understood  by  the  victim.  She  may  not. 
in  the  absence  of  acute  pain  or  discomfort,  feel  moved  to 
complain  of  the  outrage  and  she  may  only  show  excitement, 
strange  or  unusual  actions,  or  other  manifestations,  the  di- 
rect effect  of  the  diabolical  act  which  has  been  committed 
against  her.  Slie  feels  that  some  terrible  evil  has  over- 
taken her,  but  its  true  character  is  not  fully  understood. 
Can  it  be  said  that,  under  the  circumstances,  a  statement 
made  to  her  mother,  sister  or  friend,  in  answer  to  in- 
quiries to  account  for  her  unusual  manifestations,  and 
without  threat  or  compulsion,  is  involuntary?  We  think 
not,  and  so  hold. 

The  whole  doctrine  is  founded  upon  the  idea  that  a 
woman  will  naturally  do  and  act  in  a  certain  way  under 
such  circumstances.  If  she  remains  silent,  her  silence 
amounts  to  an  act  inconsistent  with  her  statement  charg- 
ing rape,  and  renders  the  charge  doubtful.  What  a  wom- 
an would  naturally  do  or  say  under  such  circumstances 
must  depend  upon  her  age,  temper,  moral  character,  intel- 
ligence, or  perhaps  other  characteristics,  as  well  as  her 
surroundings.  A  complaint  obtained  from  a  child  by  ques- 
tions may  1x5  entirely  voluntary,  while  a  complaint  obtain- 
ed from  a  mature  woman  in  the  same  manner  might  be 
2  entirely  involuntary.  The  question  is,  always,  did  the 
woman  intentionally  ,willingly  and  without  compulsion 
complain?  And  in  this  case  this  child  ran  from  the  room 
where  she  had  been  assaulted,  ran  into  her  own  room  and 
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locked  tlie  door.  Her  twin  sister  asked  her  why  she  had 
locked  the  door^  and  fihe  finally  told  her  sister  and  a  littlo 
.  playmate,  and  within  ten  minutes^  she  says,  sought  her 
mother,  although  at  the  chamhermaid's  suggestion,  and 
told  her  a  few  details,  and  shortly  thereafter,  at  the  request 
of  the  mother  to  know  if  she  had  told  all,  she  fully  disclos- 
ed the  details  of  the  crime.  Such  a  complaint,  under  such 
circumstances,  by  a  child,  is  a  voluntary  complaint. 

Counsel  assign  error  for  failure  to  strike  out  the  same 
class  of  testimony  and  of  course  they  will  be  overruled  for 
the  reasons  above  pointed  out. 
A  physician  was  testifying  and  the  following  occurred : 
"Q.  Would  the  ordinary  male  produce  such  a  condition 
as  you  found  in  (the  girl),  could  an  ordinary  male  adult 
produce  such  a  condition  as  you  found  with  his  penis  in  a 
girl  nine  years  old?    A.  It  could." 

Counsel  after  objections  to  tlie  question  and  answer  on 
some  more  general  ground,  further  objected  as  follows : 

"Our  objection  further  is  that  it  is  not  founded  on 
facts  proven  in  the  case;  First,  it  is  not  founded  on  the 
size,  the  relative  size,  of  the  organ  of  the  male  in  this  case, 
or  that  the  question  is  not  founded  on  the  size  or  relative 
size  of  the  female  organ  in  this  case/' 

Counsel  for  appellant  argues  and  cites  authority  to  the 
effect  that  it  is  incompetent  for  an  expert  to  testify  that  a 
certain  condition  was  produced  by  a  certain  instrument  or 
act.  Both  the  argument  and  the  authorities  are  inapplic- 
able. This  witness  did  not  testify  that  the  condition  which 
be  found  in  the  girl  was  caused  in  any  particular  way.  He 
merely  testified  that  the  condition  could  have  been 
3  caused  by  such  means.  We  see  no  objection  to  this  evi- 
dence. 

Counsel,  however,  by  the  latter  objection  above  quoted, 
raised  an  interesting  question,  but  they  do  not  argue  it 
here,  or  cite  authority.  It  is  this:  to  what  extent  does 
the  inference  of  regularity  and  uniformity  avoid  the  neces- 
sity of  proof  of  individual  characteristics  of  body  or  mind  ? 

Mr.  Chamberlayne  says  on  this  subject: 

"There  is,  however,  frequently  found  a  strong  element 
of  actual  probative  force  in  connection  with  the  physical. 
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mental  or  moral  attributes  of  human  beings.  Each  indi" 
vidual  possesses  or  is  possessed  by  the  ordinary  physical, 
mental  or  spiritual  qualities  by  which  men  as  a  class  are 
generally  influenced."  2  Chamberlayne,  Mod.  L.  Ev.  sec. 
1050,  citing  Holcombe  v.  State,  5  Ga.  App.  47,  62  S.  E.  617. 

And  in  9  Ency.  of  Ev.  894,  it  is  said : 

"In  the  absence  of  circumstances  showing  the  contrary, 
a  person  is  presumed  to  be  in  the  possession  of  their  norm- 
al faculties  of  the  mind  and  body"  (citing  Green  v.  So. 
Pac.  Co.,  122  Cal.  563,  55  Pac.  577). 

In  Harris  v.  Ogdcn  Steam  Laundry  Co.,  39  Utah,  436, 
444,  117  Pac.  at  700,  704  (Ann.  Cas.  1913E,  96),  it  is 
said: 

"It  is  a  presumption  of  law  of  universal  application  that 
individuals  of  both  sexes  are  presumed  normal  so  far  at 
least  as  natural  functions  of  the  body  or  organs  are  con- 
cerned, until  the  contrary  is  made  to  appear." 

As  before  stated,  tliis  proposition  is  not  argued  by  coun- 
sel and  it  would  be  improper,  perhaps,  for  the  court  to  at- 
tempt to  define  the  exact  limits  of  its  application. 

The  case  was  formally  closed  by  both  sides  without  the 
defendant  having  testified  in  his  own  bohalf .  The  follow- 
ing morning  the  defendant  moved  to  reopen  the  case  so 
that  he  might  testify.  The  motion  was  upon  the  ground 
that  the  defendant  had  yielded  to  the  advice  of  his  counsel 
on  the  evening  previous,  but  upon  more  mature  reflection 
overnight,  he  had  concluded  that  such  course  would  be 
prejudical  to  him.  Thereupon  the  district  attorney  ob- 
jected for  the  reason  that  when  the  case  was  closed  he  had 
discharged  three  witnesses  held  by  him  for  rebuttal  of  de- 
fendant's testimony,  that  they  had  left  Tloswell  on  the  train 
and  that  their  whereabouts  were  unknown.  The  court  de- 
nied the  application  for  that  reason.  It  is  conceded  that 
the  court's  action  rested  in  discretion.  It  is  claimed  that 
there  was  an  abuse  of  discretion  amounting  to  error.  We 
do  not  so  undei^tand  the  record.  The  trial  judge  had  op- 
portunity to  observe  the  defendaiit,  to  feel  and  sense  the  at- 
mosphere of  the  defense  as  well  as  the  prosecution,  and 
to  know,  better  tlian  we  can,  whether  the  application  was, 
in  fact,  made  in  good  faith.    And  even  if  it  was  in  good- 
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faith,  so  far  as  defendant  was  concerned^  it  amounted  sim* 
ply  to  a  statement  that  in  defendant's  opinion^  as  a  mat- 
ter  of  tactics,  his  counsel  had  made  a  mistake  in  persuading 
him  not  to  testify.  His  counsel  did  not  claim  or  admit 
that  they  had  made  a  mistake,  but  they  merely  presented 
liip  claim  to  tliat  effect.  Defendant  did  not  say  in  his  mo- 
tion that  he  had  facts  in  his  possession  which  the  jury 
oupflit  to  know,  in  order  to  arrive  at  the  truth.  He  simply 
said  in  effect,  that  he  ought,  in  his  opinion,  to  testify  in  the 
f-ase  for  fear  of  adverse  inferences  to  be  drawn  by  the  jury 
from  his  failure  so  to  do.  But  even  if  the  application  had 
l)een  in  form  calculated  to  move  the  court's  discretion,  still 
he  was  proposing  to  put  the  state  at  great  disadvantage  on 
account  of  the  absence  of  witnesses.    In  such  case,  the 

4  fault  was  his,  and  he  must  suffer  the  consequences.  To 
hold  otherwise  would  be  to  allojv  defendants  to  jockey  for 

place,  to  put  tactics  above  the  truth,  and  to  consign  justice 
to  ignominious  defeat.  The  discretion  of  the  court  was 
properly  exercised. 

This  case  presents  a  record  in  marked  contrast  to  that 
in  State  v.  Garcia,  143  Pac.  1012,  19  X.  M.,  recently  de- 
cided.- In  the  Garcia  case,  the  defense  relied  upon  the 
simple  statement,  in  the  motion  for  a  new -trial,  that  the 
verdict  was  contrary  to  the  evidence,  never  having  moved 
for  an  instructed  verdict.  On  the  contrary,  in  this  case, 
at  the  close  of  the  state's  case,  defendant  moved  for  a  di- 
rected verdict,  and  distinctly  pointed  out  the  reasons  there- 
for, and  preserved  the  same  in  full  detail  in  the  motion  for 
n  new  trial.  This  is  as  it  should  be,  and  preserves  the  point 
for  review  here.     Unfortunatelv  for  the  defendant,  how- 

ever,  the  point  is  not  well  taken.     The  motion  for  an 

5  in&tnicted  verdict  was  based  entirely  upon  the  propo- 
sition that  the  complaint  of  the  prosecutrix,  being  made 

in  response  to  questions,  was  not  in  fact  a  complaint,  and 
furnished  no  corroboration  of  her.  This  was  a  mistaken 
view,  as  before  seen. 

Counsel  points  out  several  features  of  the  evidence  which 
it  is  claimed  by  him  demonstrate  that  the  verdict  is  not 
supported  by  any  sufficient  evidence.  It  will  be  sufficient 
to  say  in  this  connection  that  we  have  carefully  examined 
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all  of  the  evidence,  and  it  produces  upon  our  minds  exactly 
the  contrary  effect  from  that  which  counsel  extracts  from 
the  same. 

Counsel  sought  to  elicit  from  a  former  waiter  at  the  lio- 
tel  that  it  was  the  custom  of  the  father  of  the  girl  to  keep 
prostitutes  in  the  hotel  which  he  and  the  girPs  mother 
were  keeping.  The  evidence  was  excluded  on  the  objection 
of  the  district  attorney.  The  offer  was  made  for  the  pur- 
pose of  reflecting  on  the  credibility  as  witnesses  of  the 

father  and  mother  of  the  girl.    No  foundation  had  been 

6  laid  upon  cross-examination  for  the  proof.    Even  if  ad- 
missible at  all^  this  fact  authorized  its  exclusion.    The 

evidence  was  incompetent  for  another  reason,  viz.,  it  tend- 
ed to  show,  not  general  reputation  for  bad  moral  char- 
acter, but  specific  acts  of  immorality. 

Counsel  complains  of  the  action  of  the  court  in  giving 
its  third  instruction.  The  statute  under  which  this  prosecu- 
tion was  instituted  has  been  heretofore  quoted.  The  in- 
struction complained  of  is  as  follows : 

"If  any  person  shall  unlawfully  and  carnally  know  and 
abuse  any  female  child  under  the  age  of  ten  years,  he  shall 
be  punished  as  provided  by  law." 

The  point  is  made  that  it  was  error  not  to  inform  the 
jury  that  the  punishment  prescribed  by  law  was  imprison- 
ment for  life.  No  authority  is  cited,  and  we  are  at  a  Ioj^s 

7  to  understand  the  contention.     In  this  jurisdiction  the 
jury  have  nothing  whatever  to  do  with  the  question  of 

punishment.  Sections  1189  and  3405,  C.  L.  1897.  The  sole 
question  is  whether  the  defendant  is  guilty  or  not  guilty 
of  the  charge.  It  was  no  concern  of  the  jury  what  punish- 
ment the  law  prescribed. 

Appellant  complains  of  instructions  Nos.  9  and  10,  in 
which,  respectively,  are  defined  the  words  "carnally 
know"  and  "abuse."  Counsel  argues  that  these  two  in- 
structions authorized  the  jury  to  convict  if  they  believed 
the  defendant  "abused"  the  child,  although  they  might  not 

believe  he  "carnally  knew"  her.    This  is  a  mistake.  In 

8  instruction  No.  4,  the  court  plainly  instructed  the  jury 
that  the  defendant     must  both  "carnally     know"  and 

abuse"  the  girl  before  he  could  be  convicted. 


« 
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In  instruction  No.  11,  the  court  instructed  the  jury 
that  the  defendant  could  not  be  convicted  upon  the  uncor- 
roborated evidence  of  the  prosecutrix,  but  that  he  might 
be  convicted  upon  her  testimony  and  corroborating  facts 
and  circumstances,  testified  to  by  other  witnesses.  The  in- 
struction was  excepted  to  in  general  terms,  without  specify- 
ing the  error  complained  of.  In  the  motion  for  a  new  trial 
appellant  complained  of  the  instruction  because  it  was  in 
words  not  the  most  favorable  to  the  defendant.  In  this 
court,  however,  the  appellant  for  the  first  time  complains 
of  the  instruction  as  invading  the  province-  of  the  jury  by 
assuming  facts,  (that  there  were  corroborative  facts  and 
circumstances),  and  entirely  abandons  his  theory  set  out 
in  his  motion  for  a  new  trial.  In  this  way  appellant  pre- 
sents a  question  to  this  court  which  has  never  been  de- 
9  cided  by  the  court  below,  and  upon  the  authority  of 
Territory  v.  West,  14  N.  M.  546,  99  Pac  343,  the  objec- 
lion  is  not  available.* 

Appellant  complains  of  instruction  No.  5,  which  directs 
the  jury  that  they  must  believe  from  the  evidence  beyond  a 
reasonable  doubt  in  the  truth  of  each  of  the  material  al- 
legations of  the  indictment,  and  if  they  have  a  reasonable 
doubt  as  to  the  truth  of  any  of  such  allegations  it  will  be 
their  duty  to  acquit  the  defendant.  He  excepted  to  this 
instruction  in  general  terms  without  pointing  out  any  al- 
leged error.  In  the  motion  for  a  new  trial,  the  objection 
to  this  instruction  is  in  general  terms  without  pointing 
out  any  specific  error.  In  this  court  the  objection  to  this 
instruction,  suggested  here  for  the  first  time,  is  that  the  in- 
struction authorized  the  finding  by  the  jury  not  based  upon 
proof.  We  fail  to  understand  this  argument.  The  instruc- 
tion given  required  the  jury  to  find  the  guilt  of  the  de- 
fendant, if  at  all,  upon  proof.  It  did  authorize  them,  pt»r- 
haps,  to  acquit  the  defendant  by  reason  of  considerations; 
other  than  proof,  because  it  omitted,  in  the  latter  half  of 
the  instruction,  to  require  the  jury  to  found  any  doubt 
they  might  have  of  defendant's  guilt  upon  the  proofs  in  the 
case.  This  rendered  the  instruction  more  favorable  to  the 
defendant  than  he  was  entitled  to.  He  certainly  is  not  en- 
titled to  complain  of  such  an  instruction.  Territory  v.  Gal- 
legos,  17  N.  M.  409,  130  Pac.  245. 
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In  instruction  No.  12,  the  court  instructed  the  jury  that 
if  the  prosecutrix  told  her  mother  and  others  of  the  as- 
sault upon  her  at  the  earliest  opportunity,  that  this  would 
be  a  corroborative  circumstance,  tending  to  sustain  the 
truth  of  her  statements  as  made  upon  the  stand.  The  ex- 
ception to  the  instruction  is  in  general  terms,  and  the  al- 
leged error  in  the  instruction  is  not  pointed  out.  In  the 
motion  for  a  new  trial  the  objection  to  the  instruction  is 
pointed  out  as  consisting  in  the  fact  that  the  prosecutrix 
must  not  only  liave  told  her  mother  and  other  persons,  but 
in  order  to  be  a  corroborating  circumstance  she  must  have 
made  a  complaint  to  her  mother  or  other  persons,  and  that 
the  complaint  must  be  a  spontaneous  outburst  of  enraged 
feeling  and  must  have  been  voluntarily  given.  In  this 
court  the  objection  to  the  instruction  is  put  upon  an 
entirely  different  ground,  viz.,  that  the  question  whether 
testimony  is  corroborative  or  not  is  a  question  for  the  jury, 
and  their  province  must  not  be  invadud  by  the  court,  and 
that  the  corroboration  must  be  by  extrinsic  evidence,  by 
independent  evidencte.  No  such  question  was  presented  to 
the  trial  court,  and  of  (fourse  the  error,  if  it  was  error,  is 
not  available  here. 

The  Attorney  General  cites  Territory  v.  Edie,  6  N.  M. 
555,  30  Pac.  851,  as  authority  for  the  correctness  of  the 
instruction  as  given,  with  which  we  agree.  If  the  question 
were  before  this  court,  therefore,  we  would  hold  the  in- 
struction to  be  correct. 

The  court  instructed  in  instruction  No.  16,  as  to  the  ex- 
tent of  the  penetraition  necessary  to  constitute  carnal 
knowledge.  The  defendant  excepted  to  the  instruction  on 
the  ground  that  the  degree  of  penetration  was  not  proper- 
ly explained  to  the  jury.  In  the  motion  for  a  new  trial 
he  objected  to  the  instruction  on  the  ground  that  the  court 
had  told  the  jury  that  penetration,  however  slight,  was 
sufficient  to  constitute  the  offense.  In  this  court  the  ob- 
jection to  the  instruction  is  that  it  failed  to  define  the  word 
^^penetration."  It  thus  appears  that  an  entirely  different 
question  is  presented  from  any  that  was  presented  in  the 
court  below,  and  as  we  have  before  seen,  such  a  question  is 
not  available  in  this  court  under  such  circumstances.  The 
defendant  failed  to  request  of  the  court  an  instruction  de- 
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fining  penetration^  and  of  course  ho  cannot  complain  here. 
State  V.  Cipriano  Garcia,  et  al.,  14:3  Pac.  1012,  decided  this 
term.  The  instruction  as  to  the  degree  of  penetration  was 
correct.    2  Bishop's  New  Crim.  L.  sec.  1132. 

We  are  at  a  loss  to  understand  the  objection  to  the 
fifteenth  instruction.  This  instruction  required  the  jury 
to  believe  beyond  a  reasonable  doubt  that  penetration  had 
occurred;  otherwise  they  were  to  acquit.  The  court  in 
other  parts  of  the  instructions  required  the  jury  to  find 
all  the  material  allegations  of  the  indictment  to  be  sus- 
tained by  the  evidence  beyond  a  reasonable  doubt. 

Objection  is  made  to  the  definition  of  reasonable  doubt 
in  the  nineteenth  instruction.  It  was  given  in  the  follow- 
ing language : 

*'A  reasonable  doubt  is  such  a  doubt  as  would  cause  a 
reasonable  and  prudent  man  to  pause  and  hesitate  to  act 
in  the  graver  and  more  important  affairs  of  life,  but  a 
reasonable  doubt  is  not  merely  a  possibility  of  innocence, 
nor  a  speculation  as  to  the  innocence  of  the  defendant  not 
arising  out  of  the  evidence  in  the  case  or  the  want  of  it.'' 

We  see  no  objection  to  this  instruction.     A  much  less 

comprehensive  one  was  sustained  in  Chavez  v.  Terri- 

10  tory,  6  N.  M.  455-463,  30  Pac.  903.    The  instruction 
is  sanctioned  on  authority  in  Brickwood's  Sackett  Ins. 

Sec.  2647. 

Objection  is  made    to  the    twenty-fourth    instruction, 
which  submitted  to  the  jury,  with  the  instruction,  the  in- 
dictment "for  your  guidance  as  to  the  issues'^    The  excep- 
tion to  this  instruction  was  general  and  specified  no 

11  grounds.     This  objection  is  not  carried  forward  in- 
to the  motion  for  a  new  trial,  and  hence  presents  no 

question  for  review  here.  TJ.  S.  v.  Cook,  15  X.  M.  124, 
103  Pac.  305;  Duncan  v.  Holder,  15  N.  M.  322,  107  Pac. 
685 ;  State  v.  Garcia,  decided  this  term. 

Appellant  complains  of  the  refusal  of  the  court  to  give 
his  third  and  fifth  requested  instructions.  He  complains 
of  the  refusal  to  give  other  instructions  requested,  but 
does  not  argue  the  questions,  and  they  may  be  dismissed 
from  further  consideration. 

Requested  instruction  No.  3  is  as  follows:  "If  the  jury 
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believe,  from  the  evidence,  that  at  the  time  of  the  alleged 
rape  other  people  were,  at  the  same  time,  in  the  same 
house,  who  might  easily  have  heard  her  had  she  made  any 
outcry,  and  that  she  in  fact  made  no  outcry  at  the  time 
it  is  alleged  that  the  defendant  was  committing  the  crime 
as  alleged  in  the  indictment,  tliese  facts  will  tend  to  raise 
a  presumption  that  no  rape  was  committed  upon  her  at 
the  time." 

As  to  this  instruction  it  may  be  said,  that  it  was  proper- 
ly refused  because  it  is  erroneous  as  a  matter  of  law.  Fail- 
ure to  make  outcry  in  a  case  like  this,  where  there  was 
no  excessive  force  used,  and  where  the  girl  was  of  such 
tender  years  as  not  to  appreciate  fully  what  was  being 
12  done  to  her,  does  not  raise  a  presumption  that  the  act 

was  not  committed.  She  may  have,  in  fact,  consented 
in  so  far  as  she  was  capable  of  so  doing.  The  most  that  can 
be  said  of  the  failure  to  make  outcry  in  such  a  case  is  that 
it  is  a  circumstance  for  the  consideration  of  the  jury  in  de- 
termining the  truth  as  to  whether  sexual  intercourse  was 
had  by  the  parties.  A  case  cited  by  counsel  (State  v.  Hag- 
erman,  47  Iowa,  151)  has  no  application.  In  the  first 
place,  it  does  not  decide  what  it  is  cited  for,  and  in  tTie  sec- 
ond place,  in  that  case,  as  near  as  can  be  ascertained  from 
the  opinion,  force  was  used.  In  such  case  the  court  says 
the  better  practice  is  to  call  the  iattention  of  the  jury  to 
the  fact  of  outcry,  or  absence  of  it. 

In  instructions  Nos.  11  and  12,  given  by  the  court,  he 
directed  the  jury  that  the  defendant  could  not  be  convict- 
ed upon  the  uncorroborated  evidence  of  the  prosecutrix, 
and  further  instructed  that  if  the  jury  believed  that  the 
prosecutrix  told  her  mother  or  other  persons  of  the  as- 
sault upon  her  at  the  earliest  opportunity,  that  this  fact 
would  constitute  corroboration  of  her  testimony.  In  request- 
ed instruction  No.  5,  counsel  for  defendant  took  the  posi- 
tion that,  likewise,  the  testimony  of  the  prosecutrix  must 
be  corroborated,  but  that  such  corroboration  must  be  of 
such  character  as,  standing  alone  and  without  the  aid  of 
the  testimony  of  the  prosecutrix,  tends  to  connect  the  de- 
fendant with  the  commission  of  the  crime.  In  other 
words,  the  proposition   was  advanced   that  corroboration 
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must  come  from  some  other  source  than  the  prosecutrix 
herself,  and  that,  consequently,  her  own  complaints  would 
not  be  corroboration.  Counsel  cites  authority  to  that  ef- 
fect from  the  states  of  Washington,  Iowa  and  Nebraska. 
See  State  v.  Stewart,  52  Wash.  61,  100  Pac.  153,  17  Ann. 
Cas.  411;  State  v.  Simmons,  52  Wash.  132,  100  Pac.  269; 
Mott  V.  State,  83  Neb.  226,  119  N.  W.  461;  State  v.  Rals- 
ton, 139  Iowa,  44,  116  N.  W.  1058.  The  Attorney  General 
has  raised  in  this  court  no  question  in  regard  to  the  propo- 
sition that  the  testimony  of  the  prosecutrix  in  cases  of 
this  kind  requires  corroboration.  It  thus  appears  that  a 
mistaken  view  of  the  law  was  taken  by  the  court  below, 
and  by  counsel  for  appellant,  and  the  Attorney  General,  in 
this  court.  The  testimony  of  a  prosecutrix  in  cases  of  this 
kind  requires  no  corroboration.  Corroboration  is  required 
in  many  of  the  states  by  statute.  But  in  the  absence  of  a 
statute  a  man  may  be  convicted  of  rape  on  the  uncorrobor- 
ated testimony  of  a  strumpet,  or  he  may  be  convicted  on 
13  the  uncorroborated  testimony  of  a  girl  below  10  years 
of  age.  2  Bishop's  New  Crim.  Proc.  Sec.  968 ;  10  Ency. 
Ev.  600 ;  3  Wigmore  on  Ev.  sec.  2061 ;  4  Elliott  on  Ev. 
sec.  3102;  33  Cyc.  1495;  Trimble  v.  Ty.,  8  Ariz.  273,  71 
Pac.  932 ;  Peckham  v.  People,  32  Colo.  140,  75  Pac.  422 ; 
Bamett  v.  State,  83  Ala.  40,  3  South.  612;  State  v.  Du- 
senberry,  112  Mo.  277,  20  S.  W.  461 ;  State  v.  Lattin,  29 
Conn.  389. 

In  this  connection  we  have  re-examined  all  of  the  New 
Mexico  cases.  In  Territory  v.  Edie,  6  N.  M.  555,  30  Pac. 
851,  it  was  held,  among  other  things,  that  a  woman's  com- 
plaint at  the  earliest  opportunity  was  a  corroborating  cir- 
cumstance, tending  to  sustain  the  truth  of  her  statements 
on  the  stand.  This  case,  unless  to  be  departed  from,  for 
which  we  see  no  reason,  is  authority  for  the  instructions 
given  in  the  case  at  bar. 

In  Territory  v.  Maldonado,  9  N.  M.  629,  58  Pac.  350, 
the  court  held  that  the  complaint  giving  the  details  of  the 
outrage  could  not  be  given  in  evidence  in  the  first  instance. 

In  Mares  v.  Territory,  10  N.  M.  770,  65  Pac.  165,  some 
language  is  used  which  might  be  considered  as  supporting 
the  doctrine  that  corroboration  is  required  in  all  cases.  In 
that  case  it  was  said : 
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**We  are  of  the  opinion  that  there  is  not  suflScient  evi- 
dence on  the  part  of  the  prosecution  to  justify  this  convic- 
tion. There  should  be  some  corroborating  evidence  or  cir- 
cumstance, however  slight,  or  a  reasonable  probability  of 
the  truth  of  the  assault,  to  justify  a  verdict  of  guilty.  There 
is  not,  in  the  whole  case,  any  corroborating  evidence,  nor 
a  single  corroborating  circumstance,  and  the  probability  of 
the  commission  of  the  alleged  offense  is  so  far  outside  of 
the  domain  of  reason  that  there  was  absolutely  nothing  for 
the  consideration  of  the  jury  except  the  bare  improbable 
statement  of  the  prosecutrix." 


In  that  case  there  was  an  entire  absence  of  timelv  com- 

m' 

plaint,  entire  absence  of  proof  of  resistance  or  force,  the 
place  was  a  public  place  and  the  room  in  full  view  of  tlie 
street,  and  no  outcry  was  made.  All  of  the  circumstances, 
not  only  failed  to  corroborate  the  witness,  but  they  all 
tended  to  contradict  her,  and  rendered  it  highly  improb- 
able that  the  offense  was  committed.  We  do  not  interpret 
tlie  case  as  laying  down  an  absolute  rule  of  law  that  a  prose- 
cutrix must  be  corroborated  in  all  instances.  If  she  tella 
the  truth,  the  surrounding  circumstances  come  to  her  aid 
and  support  naturally  and  automatically.  If  she  lies,  man- 
ufactures a  story,  she  can  seldom,  if  ever,  close  all  the  ave- 
nues against  detection  and  consequent  overthrow.  The 
bald  statement  of  a  woman  in  this  regard  must  necessarily 
be  connected  with  some  surrounding  circumstance  which 
either  tend  to  support  or  to  contradict  her.  She  mus^  have 
been  at  the  place  designated  by  her.  The  man  must  have 
been  there;  she  must  retire  from  the  place,  and  she  must 
account  circumstantially  for  these  circumstances,  or  her 
statement  ordinarily  will  receive  no  credence  by  reasonable 
men.  She  cannot  separate  herself  from  these  circumstanc- 
es if  she  would,  and  they  are,  when  shown,  corroboration 
of  her  statements,  or  a  contradiction  of  the  same.  This  is 
all  that  is  decided  by  the  court  in  Mares  v.  Territory, 
supra.  In  that  case,  the  circumstances  shown  all  contra- 
dicted the  prosecutrix,  so  that  there  was  such  a  \v  mt  of 
substantial  evidence  as  to  require  a  discharge  of  tlie  de- 
fendant. 
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In  State  v.  Alva,  18  N.  M.  143,  it  was  assumed  by  this 
court,  but  not  decided,  that  corroboration  was  necessary^ 
but  we  held  in  that  case,  simply,  that  the  prosecutrix  was 
corroborated. 

It  is  of  course  true,  that  in  a  sense,  the  testimony  of  a 

prosecutrix  must  be  corroborated.  That  is,  it  must  bring 
together  a  number  of  surrounding  facts  and  circuni- 
stances  which  coincide  with  and  tend  to  establish  the  truth 
of  her  testimony.  Without  such  surrounding  facts  and  cir- 
cumstances, the  bald  statement  and  charge  of  a  woman 
against  a  man  would  be  so  devoid  of  testimonial  value  as 
to  render  it  unworthy  of  belief,  and  to  cause  it  to  fail  to 
meet  the  requirements  of  the  law,  namely,  evidence  of  a 
substantial  character.  In  this  sense  there  must,  of  course, 
be  corroboration.  In  some  of  the  states,  by  reason  of  the 
terms  of  the.  statute,  corroboration  must  come  from  some 
outside  source  in  the  form  of  testimony  of  an  independent 
character,  disconnected  from  the  testimony  of  the  prose- 
cutrix. It  is  not  in  this  sense,  in  this  jurisdiction,  that  the 
prosecutrix  must  be  corroborated.  It  thus  appears  that 
the  controversy  between  the  court  and  counsel  as  to  wheth- 
er the  complaints  of  the  prosecutrix  were  corroboration, 
becomes  immaterial.  The  instruction  of  the  court  gave 
the  defendant  more  than  he  was  entitled  to  have  in  the 
way  of  protection,  in  requiring  the  testimony  of  the  prose- 
cutrix to  be  corroborated.  If  the  court  erroneously  in- 
structed that  corroboration  might  consist  in  the  proof  of 
complaints  made  by  the  prosecutrix  to  her  mother  and 
others,  the  error  was  harmless,  because  no  corroboration 
of  her  was  required.  The  question  for  the  jury  was,  did 
the  defendant  commit  the  crime  as  charged?  If  they  be- 
lieved the  evidence  of  the  prosecutrix,  they  were  author- 
ized to  do  so,  and  convict  upon  it  with  or  without  cor- 
roboration. 

As  before  stated,  in  many  of  the  states  they  have  stat- 
utes requiring  corroboration.  It  may  be,  taking  into  con- 
sideration the  character  of  the  offense,  the  ease  with  which 
it  may  be  charged,  and  the  charge  maintained,  the  diffi- 
culty of  disproving  the  same,  so  often  pointed  out  in  the 
cases,  that  it  is  a  wise  legislative  provision  to  require  cor- 
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roboration.  The  fact  remains,  however,  that  we  have  no 
such  legislation. 

The  remaining  assignments  are  not  argued,  and  will 
not  be  discussed. 

In  conclusion  we  wish  to  say  that,  owing  to  the  severity 
of  the  punishment  fixed  by  the  law  for  this  offense,  the 

inherent  improbability  of  the  commission  of  such  an 

14  offense  upon  a  little  girl  by  any  sane  and  reasonable 

man,  the  danger  of  mistake  in  such  cases,  together  with 

the  insistence  of  counsel  in  their  exhaustive  briefs,  we  have 

been  more  than  usuallv    careful    in  the    examination  of 

ft' 

the  record.  We  have  determined,  as  before  seen,  that  no 
errors  of  law  were  committed  b}^  the  court  which  are  be- 
fore us  for  examination,  if,  indeed,  any  were  committed. 
This  examination  of  the  record  has  convinced  us  of  the 
guilt  of  the  defendant  of  this  horrible  outrage,  and  we  un- 
hesitatingly affirm  tlie  judgment,  and,  it  is  so  ordered. 


(No.  1600,  November  28,  1914) 

CHARLES  L.  HUNT,  Appellee,  vs.  OSCAR  0.  GRAGG, 
Special  Master  and  LUCIXDA  JORDAN,  Appellant*. 

SYLLABUS  BY  THE  COURT. 

1.  The  words  "in  good  faith"  in  Sec.  2362,  C.  L.,  1897,  con- 
strued to  apply  to  purchasers  of  mortgaged  chattels. 

P.  455 

2.  The  words  "good  faith"  used  in  this  section  are  synony- 
mous with  "without  notice." 

P.  455 

3.  The  omission  to  re-file  a  copy  of  a  chattel  mortgage  as 
provided  by  Sec.  2362,  C.  L.  1897,  does  not  affect  its  validity 
as  against  a  subsequent  purchaser  with  actual  notice  of  the 
existence  of  such  mortgage  and  that  it  is  unsatisfied. 

P.  455 

Appeal  from  District  Court,  Quay  County;  Thomas  D. 
Leib,  Presiding  Judge.  Reversed,  with  directions. 
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Alldsedge  &  Saxon,  for  appellants. 

Question  of  punctuation  of  statutes.  102  Me.  401 ;  A.  & 
E.  Ann.  Cs.,  Vol.  10,  p.  1080 ;  105  U.  S.  77 ;  53  Fed.  Rep. 
81 ;  3  C.  C.  A.  440 ;  1  Pa.  L.  J.  291 ;  13  Fed.  Cases  No. 
7086;  68  Ala.  296;  47  La.  Ann.  1167;  17  So.  Rep.  211; 
9  Gray  (Mass.)  382;  193  111.  304;  9  Mich.  405;  17  Wall 
(U.  S.)  496;  33  Ind.  App.  149;  55  Pac.  639;  95  TJ.  S. 
204 ;  44  Cal.  366 ;  Vol.  14  N.  M.  Rep.  p.  164 ;  Sees.  3955, 
3960  C.  L. ;  55  Pac.  667. 

Statute  applicable  to  registration  of  mortgages.  Chap. 
120  Gen.  Stat.  1897;  44  Pac.  872;  Sec.  1648,  1  Hill's 
Code;  39  Pac.  639;  44  Pac.  867;  A.  &  E.  Enc.  of  L., 
Vol.  3. 

Reed  Holloman,  for  appellee. 

In  good  faith.  5  N.  M.  442 ;  14  N.  M.  164 ;  Sees.  3955, 
3960  C.  L.  1897. 

OPINION. 

NEBLETT,  D.  J.— This  is  an  action  in  replevin.  The 
case  was  tried  below  upon  the  following  stipulation  of 
facts : 

STIPULATION. 

"It  is  agreed  by  and  between  the  parties  to  this  action 
that  the  facts  therein  are  as  follows,  to-wit : 

That  heretofore  the  defendant,  Lucinda  Jordan,  had  a 
chattel  mortgage  upon  the  property  described  in  the  plain- 
tiff's complaint:  That  suit  was  brought  by  said  Lucinda 
Jordan  against  the  maker  of  said  chattel  mortgage,  to-wit 
J.  B.  Whittaker  and  Mrs.  J.  B.  Whittaker ; 

That  judgment  was  obtained  by  said  Lucinda  Jordan 
against  the  said  J.  B.  Whittaker  and  his  wife  foreclosing 
said  chattel  mortgage ;  that  afterwards  Oscar  0.  Gregg  was 
appointed  Special  Master  to  sell  said  property  under  order 
of  the  Court;  that  Charles  L.  Hunt,  the  plaintiff  in  this 
cause,  was  not  a  party  to  that  action ;  that  Oscar  0.  Gragg 


•^ 


452  SUPREME  COURT  OF  NEW  MEXICO 

Hunt  v.  Gragg,  19  N.  M.  450 

took  possession  of  said  property  as  such  Special  Master, 
having  an  order  of  the  Court  to  take  possession  of  said 
property,  and  to  sell  the  property  and  satisfy  the  judgment ; 
that  at  the  time  said  Oscar  0.  Gragg  took  possession  of 
said  property,  said  property  was  in  the  possession  of  and 
under  the  control  of. said  Charles  L.  Hunt;  that  all  of 
said  property  that  was  taken  by  said  Oscar  0.  Gragg  was 
in  the  possession  of  and  under  control  of  Charles  L.  Hunt ; 
that  on  the  18th  day  of  March,  A.  D.  1912,  J.  B.  Whittaker 
sold  to  said  Charles  L.  Hunt  all  of  the  property  described 
in  the  complaint,  executing  a  bill  of  sale  therefor ;  and  that 
on  said  date  Charles  L.  Hunt  paid  to  J.  B.  Whittaker  for 
said  property  the  sum  of  Two  Hundred  Fifty-four  37-lOOth 
($254.37)  Dollars. 

It  is  admitted  that  plaintiff,  Charles  L.  Hunt,  had  ac- 
tual knowledge  that  there  was  of  record  a  chattel  mortgage 
against  said  property  that  had  not  been  satisfied  at  the 
time  of  the  transfer  of  the  said  property  to  said  Charles  L. 
Hunt,  which  said  mortgage  is  the  one  that  has  been  here- 
tofore mentioned  in  this  finding  of  fact;  tliat  the  suit  to 
foreclose  said  mortgage  was  filed  on  the  first  day  of  April 
A.  D.,  1912,  being  subsequent  to  the  date  of  the  purchase 
of  the  said  property  by  said  Charles  L.  Hunt;  that  said 
mortgage  was  filed  and  recorded  on  the  10th  day  of  March, 
A.  D.  1910,  and  that  the  same  was  never  renewed  by  filings 
any  affidavit  or  statement  whatsoever  of  record  as  provided 
by  law  for  the  renewal  of  chattel  mortgages ;  it  is  admitted 
that  the  mortgage  became  due  one  year  after  date ;  that  the^ 
bill  of  sale  of  said  property  to  Charles  L.  Hunt  was  made 
on  the  18th  day  of  March,  A.  D.,  1912 ;  that  the  first  suit 
to  foreclose  said  mortgage  was  filed  on  the  first  day  of  April 
A.  D.,  1912 ;  that  the  first  time  any  attempt  was  ever  made 
to  renew  said  mortgage  by  filing  any  statement  of  record 
was  on  the  19th  day  of  April,  A.  J),  1912." 

Upon  this  agreed  statement  of  facts  the  trial  Court 
rendered  judgment  for  the  plaintiff,  Charles  L.  Hunt, 
that  the  property  described  in  the  complaint  is  the  proper- 
ty of  said  plaintiff  and  that  he  is  entitled  to  the  possession 
thereof,  and  that  he  recover  his  costs. 


JANUARY  TERM,  A.  D.  1914  453 


Hunt  V.  Oragg,  19  N.  M.  450 


Counsel  for  the  appellee  in  his  brief  says:  "The  decision 
of  this  ease  rests  upon  the  construction  of  Sec.  2362,  C.  L. 
1897.  The  appellee  in  this  case  purchased  the  property 
involved  from  a  mortgagor  knowing  at  the  time  of  the 
purchase  that  the  mortgage  was  unsatisfied.  However,  the 
mortgage  was  more  than  one  year  old,  and  had  been  on  rec- 
ord for  more  than  one  year,  and  had  never  been  renewed 
AS  provided  by  Sec.  2362." 

The  statute  on  renewals  of  Chattel  Mortgages,  Sec.  2362 
•of  the  Compiled  Laws  of  1897,  is  as  follows : — 

"Every  mortgage  so  filed  shall  be  void  as  against  the  cred- 
itors of  the  person  making  the  same,  or  against  subsequent 
purchasers,  or  mortgagees  in  good  faith,  after  the  expira- 
tion of  one  year  after  the  filing  thereof,  unless  within 
thirty  (30)  days  next  preceding  the  expiration  of  the  term 
t)f  one  year  from  such  filing,  and  each  year  thereafter  the 
mortgagee,  his  agent  or  attorney,  shall  make  an  affidavit 
exhibiting  the  interest  of  the  mortgagee  in  the  property 
at  the  last  aforesaid,  claimed  by  virtue  of  such  mort- 
gage, and  if  such  mortgage  is  to  secure  the  payment  of 
money,  the  amount  yet  due  and  unpaid ;  such  affidavit  shall 
be  attached  to,  and  filed  with  the  instrument  or  copy  on 
file  to  which  it  relates." 

Section  2363  provides  "If  such  affidavit  be  made  and 
£led  before  any  purchase  of  such  mortgaged  property  shall 
be  made,  or  other  mortgage  deposited,  or  lien  obtained 
thereon  in  good  faith,  it  shall  be  as  valid  to  continue  in  ef- 
fect such  mortgage,  as  if  the  same  had  been  made  and  filed 
within  the  period  above  provided." 

The  agreed  statement  of  fact  upon  which  the  case  was 
tried  specifically  admits  that  defendant  in  error  at  the  time 
he  purchased  the  property  covered  by  the  mortgage  held 
by  Lucinda  Jordan,  knew  of  the  existence  of  such  mort- 
gage and  that  it  had  not  been  satisfied.  It  is  admitted  that 
he  had  actual  knowledge  of  such  facts.  The  failure  to 
record  a  chattel  mortgage  is  not  fatal  to  the  instrument 
nor  does  it  effect  its  validity  as  between  the  parties  or 
those  with  actual  notice  thereof.  Kitchen  vs.  Shuster,  14 
X.  M.  176. 
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It  being  conceded  therefore  that  defendant  in  error  had 
actual  notice  of  the  existence  of  the  mortgage  as  well  as  of 
the  fact  that  it  was  unpaid  at  the  time  he  made  the  pur- 
chase of  the  property  in  question,  it  only  remains  to  be  de- 
termined whether  or  not  by  reason  of  the  failure  to  re- 
file  such  mortgage,  the  mortgage  lien  of  Lucinda  Jordan 
was  thereby  rendered  invalid  as  to  him. 

By  C.  L.  Sec.  2361  instruments  having  the  effect  of  a 
mortgage  on  personal  property  are  to  be  acknowledged  and 
recorded  in  the  same  manner  as  conveyances  effecting  real 
estate.  C.  L.  Sees.  3955  and  3960  declare  that  the  effect 
of  failure  to  record  the  latter  is  simply  that  the  instru- 
ment shall  not  be  valid  as  against  purchasers  and  mortga- 
gees in  good  faith  without  notice,  (14  N.  M.  176.)  There 
is  no  specific  statute  providing  that  a  chattel  mortgage 
must  be  recorded  to  retain  its  priority  over  a  subsequent 
attaching  or  execution  creditor,  or  over  a  subsequent  pur- 
chaser or  mortgagee  in  good  faith,  but  it  nust  be  unquali- 
fiedly admitted  that  in  this  jurisdiction  such  recordation 
is  necessary  (Vorenberg  vs.  Bosserman  17  N.  M.  433). 
In  the  light  of  these  observations  what  was  the  legislative 
intent  in  enacting  Sec.  2362  ?  A  filing  or  refiling  chattel 
mortgage  act  is  clearly  not  for  the  purpose  of  continuing 
the  mortgage  lien  as  between  the  parties,  but  is  for  the 
protection  of  creditors  and  bona  fide  purchasers  without 
notice.  Sandford  vs.  Mumford,  48  Northwestern  876.  The 
mere  fact  that  a  comma  follows  the  word  purchasers  in  Sec. 
2362  cannot  operate  to  cause  a  strained  and  unnatural  con- 
struction of  that  section,  to  the  effect  that  the  words  "in 
good  faith''  must  apply  only  to  subsequent  mortgagees. 
Any  subsequent  mortgagee  would  become  a  creditor  of  his 
mortgagor  but  would  be  a  secured  creditor.  To  hold  that  the 
intendment  of  the  statute,  then,  is,  that  a  failure  to  file  vali- 
dates the  instrument  as  to  subsequent  mortgagees  with  ac- 
tual notice,  but  invalidates  it  as  to  subsequent  purchasers 
with  like  notice  would  be  an  absurdity.  Such  was  clearly 
not  the  intent  of  the  legislature,  and  omitting  the  comma 
after  the  word  ^purchasers'  such  meaning  cannot  be  read 
into  the  statute. 
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Punctuation  is  not  part  of  a  statute  and  in  construing 
statutes,  or  deeds,  Courts  should  read  them  with  such  stops 
as  will  give  effect  to  the  whole.  Hammock  vs.  Farmers  Loan 
&  Trust  Co.  105,  U.  S.  77,  26  Law  Ed.  1113.  Sedgwick 
Stat,  and  Const.  Law  2nd  Ed.  223.  In  Hamilton  vs.  The 
Hamilton,  16  Ohio  St.  X.  S.  it  was  said:  "But  for  the 
punctuation  as  it  stands,  there  could  be  but  little  doubt 
that  this  was  the  meaning  of  the  legislature.  Courts  will, 
liowever,  in  the  construction  of  statutes,  for  the  purpose  of 
arriving  at  the  real  meaning  and  intention  of  the  law 
makers  disregard  the  punctuation  or  repunctuate  if  need 
be,  to  render  the  true  meaning  of  the  Statute." 

It  is  therefore  our  conclusion  that  in  order  for  this 

1  statute  to  be  effective  as  to  a  subsequent  purchaser  such 
purchaser  must  be  a  purchaser  in  good  faith. 

A  purchaser  in  good  faith  is  one  who  buys  honestly 

2  for  a   valuable   consideration   and    without   notice.,    4 
Xew  Mexico,  78. 

"The  words  *good  faith'  in  a  statute  are  synonymous 
with  Without  notice'".  Reiderer  vs.  Plaff,  61  Fed.  872, 
873. 

The  defendant  in  error  having  admitted  that  he  had 
actual  knowledge,  at  the  time  of  his  purchase  of  the  mort- 
gaged property,  that  a  chattel  mortgage  existed  cover- 

3  ing  the  same  and  that  such  mortgage  had  not  been  paid 
or  satisfied,  he  is  precluded  from  the  protection  afforded 

by  said  Sec.  2362.  The  judgment  of  the  lower  Court  is  re- 
versed, and  the  District  Court  of  Quay  County  is  directed 
to  enter  judgment  in  favor  of  the  appellants.  And,  It  Is 
So  Ordered. 
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STATE  OF  NEW  MEXICO,  Appellee,  vs.  F.  M.  CHA- 
CON, Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  Under  Section  47,  Chapter  57,  S.  L.,  1907,  which  grants 
the  right  of  appeal  to  the  Supreme  Court  in  criminal  cases 
in  the  following  language:  "In  all  cases  of  final  Judgment 
rendered  upon  any  indictment,  an  appeal  to  the  Supreme 
Court  shall  be  allowed  if  applied  for  during  the  term  at  which 
such  judgment  was  rendered",  the  right  of  appeal  is  limited 
to  final  judgments  rendered  upon  an  indictment,  and  no  right 
of  appeal  will  lie  from  a  judgment  of  the  district  court  com- 
mitting a  person  to  jail  for  a  criminal  contempt. 

P.  459 

2.  Section  2,  Article  VI,  of  the  State  Constitution,  which 
provides  that  "The  appellate  jurisdiction  of  the  Supreme 
Court  shall  be  co-extensive  with  the  State,  and  shall  extend 
to  all  final  judgments  and  decisions  of  the  district  courts", 
simply  defined  the  appellate  jurisdiction  of  the  Supreme 
Court  and  does  not  undertake  to  grant  to  a  litigant  a  right 
of  appeal  to  that  court.  P.  460 

3.  Although  the  constitution  creates  a  court  with  general 
appellate  jurisdiction,  as  to  all  final  judgments  and  decisions 
of  district  courts,  such  jurisdiction  may  only  be  invoked  pur- 
suant to  a  statute  or  constitutional  provision  conferring  the 
right  of  appeal  and  prescribing  the  procedure. 

P.  461 

Appeal  from  District  Court,  San  Miguel  County ;  David 
J.  Leahy,  Presiding  Judge.  '     Appeal  dismissed. 

Eltsha  Y.  Long,  Veeder  &  Yeeder,  for  appellants. 

Proceedings  for  criminal  contempt.  194  TJ.  S.  328 ;  15 
X.  M.  528;  Sees.  47,  57  Acts  1907;  Sec.  2,  Art.  6,  Sec.  4, 
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Art.  22  State  Const.;  S.  C.  31  S.  E.  871-872;  S.  C.  25  S. 
E.  219;  83  Pac.  235;  37  Pac.  7-8;  134  Pac.  217;  37  X. 
W.  Rep.  949;  36  Ind.  196;  7  Col.  451;  70  Cal.  210;  11 
Nev.  187;  22  Am.  St.  Rep.  417;  12  Am.  Dec.  178.  ' 

Ira  L.  Grimshaw,  for  appellee. 

Contempt  charged  constitutes  criminal  contempt.  12  X. 
M.  451 ;  15  N.  M.  p.  528;  194  F.  S.  328;  Rapalje  on  Con- 
tempts, Sec.  21 ;  2  Bish.  Cr.  L.,  7th  Ed.,  Sec.  259 ;  7  Enc. 
L.  p.  28. 

Xo  appeal  lies  to  Supreme  Court  in  criminal  contempt 
proceedings.  Sec.  2,  Art.  6,  Const.  X.  M.;  Sec.  1,  Chap. 
57  L.  1907;  Sec.  3406  C.  L.  1897;  Vol.  12  X.  M.  p.  451; 
16  Col.  274;  52  Cal.  230;  26  Mich.  415;  10  L.  R.  A.  263; 
43  L.  R.  A.  287;  20  Wash.  158;  127  Wis.  468:  supra;  14 
Cyc.  193-194;  16  Col.  274;  14  Mfich.  304;  30  Mich. 
273;  48  Mich.  133;  236  111.  429;  159  Ind.  94;  12  Am. 
Dec.  177;  42  Am.  Dec.  161;  32  Vt.  253;  44  Conn.  393;  7 
Col.  451 ;  70  Cal.  210;  39  Ala.  551 ;  42  X.  M.  540;  11  Xev. 
137;  12  Xev.  158;  51  Miss.  331;  22  Am.  St.  Rep.  414. 

OPINION. 

ROBERTS,  C.  J.— The  Judge  of  the  District  Court  of 
San  Miguel  County,  sometime  prior  to  June  10th,  1913, 
became  cognizant  of  an  article  published  in  'Tia  Voz  del 
Pueblo",  a  newspaper  published  in  San  Miguel  County  by 
appellant  herein,  and  having  a  general  circulation.  The 
court's  attention  having  been  called  to  the  contemptuous 
nature  of  the  article,  S.  B.  Davis,  Jr.,  W.  J.  Lucas  and  A. 
T.  Rogers,  Jr.,  three  members  of  the  bar,  were  appointed 
and  designated  to  investigate  the  matter  of  the  publication 
and  circulation  of  such  paper  and  article,  and  to  take 
such  action  thereon  as  in  their  judgment  was  warranted*. 
Thereafter,  on  the  14th  day  of  June,  1913,  an  affidavit  by 
the  three  members  of  the  bar,  so  appointed,  was  filed  in 
the  office  of  the  clerk  of  said  court,  in  which  it  was  charged 
that  the  appellant,  at  the  time  of  the  publication  and  cir- 
culation of  the  article,  had  the  management  and  control  of 
said  newspaper,  and  that  in  publishing  the  article  in  ques- 
tion, he  was  guilty  of  contempt  of  said  court,  in  that  the 
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said  article  was  intended  to  influence  the  said  court  in  its 
decision  of  a  pending  cause,  and  tended  to  bring  into  dis- 
repute, and  was  calculated  and  intended  to  bring  into  dis- 
repute the  district  court  aforesaid,  and  the  judge  thereof, 
and  to  lessen  the  respect  due  to  tlie  said  court,  and  to  im- 
pede the  administration  of  justice.  Upon  the  filing  of 
such  affidavit  the  court  ordered  that  an  attacliment  issue 
for  the  arrest  of  appellant,  and  that  he  show  cause  why 
ne  should  not  be  punished  as  for  contempt  of  court  aa 
charged  in  the  affidavit  filed  by  such  committee.  Upon 
issue  joined,  a  trial  was  had  before  the  court  on  the  26th 
day  of  June,  1913,  and  the  appellant  was  adjudged  in 
contempt  of  court,  fined  fifty  dollars  and  sentenced  ta 
thirty  days  imprisonment  in  the  county  jail  of  said  county. 
From  the  judgment,  appellant  prosecutes  this  appeal.  The 
Attorney  General  has  filed  a  motion  to  dismiss  the  same, 
on  two  grounds,  stated  as  follows : 

"1.  That  this  court  has  no  appellate  jurisdiction  in 
said  cause,  in  that  there  exists  no  constitutional  or  statu- 
tory authority  to  entertain  said  cause  in  this  court. 

2.  That  this  court  can  not  take  jurisdiction  in  said 
cause,  in  that  no  right  of  appeal  exists  therein,  either  by 
constitution,  statute  or  otherwise." 

It  is  the  contention  of  the  Attorney  General  that  the  in- 
formation  filed  by  the  committee  charged  the  appellant 
with  a  criminal  contempt,  and  this  is  not  controverted  by 
appellant.  Without  further  consideration  of  the  nature 
of  the  case,  we  will  treat  it  upon  this  assumption,  which  is 
undoubtedly  correct. 

The  provision  for  appeals  in  criminal  cases  is  found  in 
Section  47,  Chapter  57,  S.  L.  1907,  and  the  right  is  grant- 
ed in  the  following  language: 

"In  all  cases  of  final  judgment  rendered  upon  any  in- 
dictment, an  appeal  to  the  Supreme  Court  shall  be  allow- 
ed if  applied  for  during  the  term  at  which  said  judgment 
is  rendered.'* 

This  section  is  a  re-enactment  verbatim  of  Section  3406, 
C.  L.  1897,  which  was  construed  by  the  Territorial  Su- 
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preme  Court  in  the  case  of  Marinan  vs.  Baker,  12  N.  M. 

451.  In  that  case  the  court  held  that  an  appeal  would  not 
1  lie  from  a  judgment  of  the  district  court,  committing  a 

person  to  jail  for  a  criminal  contempt,  as  the  statute 
only  conferred  a  right  of  appeal  in  criminal  cases,  from  a 
final  judgment  "rendered  upon  any  indictment."  Appel- 
lant does  not  deny  the  correctness  of  the  holding  in  that 
case,  which  could  not  well  be  done,  as  it  is  amply  foriiified 
by  authority  and  logic,  but  he  contends  that  the  section 
of  the  statute  upon  which  it  was  based  was  amended  by 
Section  2,  Article  YI,  and  Section  4,  Article  XXII,  of 
the  State  Constitution.  The  latter  section  continued  in 
force  all  laws  of  the  Territory  in  force  at  the  time  of  the 
admission  of  New  Mexico  as  a  state,  which  were  not  in- 
consistent with  the  constitution,  and  made  certain  other 
provisions  not  material  here.  However,  Section  2,  Article 
VI,  reads  as  follows : 

"The  appellate  jurisdiction  of  the  Supreme  Court  shall 
be  co-extensive  with  the  state,  and  shall  extend  to  all  final 
judgments  and  decisions  of  the  district  courts,  and  said 
court  shall  have  such  appellate  jurisdiction  of  interlocu- 
tory orders  and  decisions  of  the  district  courts  as  may  be 
conferred  by  law." 

Appellant  argues  that  Section  4  of  Article  XXII,  of  the 
constitution,  contemplates  that  such  laws  of  the  State  as 
may  be  in  existence  at  the  time  of  the  adoption  of  the 
constitution,  as  are  in  some  particular  only,  in  conflict 
therewith,  shall  stand  as  modified  or  changed,  or  amended 
by  the  constitution  so  as  to  bring  into  existence  one  har- 
monious and  consistent  system  of  laws,  upon  the  various 
subjects  provided  for  by  the  constitution  and  the  State 
statutes;  and  that  it  was  not  intended,  where  a  part  only, 
of  any  particular  section  of  the  statute  was  inconsistent 
with  the  constitution,  that  thereby  the  whole  section 
should  be  repealed,  but  that  such  part  should  stand  as 
amended,  by  eliminating  the  conflicting  portion  of  the  sec- 
tion, or  act,  in  full  force  and  as  modified  to  the  extent  of 
the  conflict.  Applying  this  argument  to  the  present  case, 
it  is  contended  that   Section  2,  Article  YT,  confers  and 
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grante  a  right  of  appeal  to  this  court  from  all  fiDal  judg- 
ments, and  therefore  amends  and  alters  the  provisions  of 
Section  47,  Chapter  57,  S.  L.  1907,  which  only  granted  a 
right  of  appeal,  in  criminal  cases  from  a  "final  judgment 
rendered  upon  any  indictment".  In  support  of  the  propo- 
sition that  the  statute  is  to  be  considered  as  amended  by 
the  constitution,  the  following  cases  are  cited:  Cleveland 
vs.  Calvert,  (S.  C.)  31,  S.  E.  871;  State  vs.  Evans,  (S.  C.) 
25  S.  ?.  219;  Butler  vs.  I^^wiston  (Idaho)  83  Pac.  235; 
Farmers  Development  Co.  vs.  Bayado  Land  Co.,  18  X.  SI. 
1,  decided  by  this  court. 

It  must  be  apparent,  however,  that  this  doctrine  would 
not  apply  to  the  statute  under  consideration,  unless  it  be 
true  that  Section  2,  Article  VI,  of  the  constitution,  con- 
fers upon  litigants  a  right  of  appeal  from  all  final  judg- 
ments. 

Appeals  are  creatures  of  statute  and  when  not  guaran- 
teed by  constitutional  provisions,  or  specifically  provided 
for  by  statute,  no  power  of  review  is  afforded  to  a  litigant 
in  a  cause  determined  by  an  inferior  court.  The  Supreme 
Court  of  this  State  has  only  such  jurisdiction  as  is  con- 
ferred by  the  constitution,  and  the  laws  of  the  State  not 
in  conBict  therewith. 

When  the  framers  of  the  constitution  said :  "The  ap- 
pellate jurisdiction  of  the  Supreme  Court  shall  be  co-ex- 
tensive with  the  State,  and  shall  extend  to  all  final  judg- 
merts  and  decisions  of  the  district  courts"^  were  they 
attempting  to  declare  and  limit  the  jurisdiction  of  the 
court,  only,  or  did  they  intend,  after  so  declaring  and  lim- 
iting such  jurisdiction,  to  also  confer  upon  litigants  an  at- 
firtnative  right  to  invoke  such  jurisdiction  in  all  casea 
which  passed  to  final  judgment  in  the  district  courts  ot  the 
State  ?  That  the  former,  only,  was  intended  is,  we  believe, 
clearly  manifest.  They  were  creating  a  court  of  both  ap- 
iK^Mate  and  original  jurisdiction.  Section  2,  of  said  article 
attempted  to  define  its  appellate  jurisdiction,  which  was 

declared  to  be  co-e.xtensive  with  the  State  and  to  extend 
2  to  all  final  judgments  and  decisions    of    the    district 

courts.  It  was  declared  to  have  appellate  jurisdiction 
tliroughout  the  confines  of  the  State,  thereby  prohibiting 
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the  legislature  from  limiting  such  jurisdiction  to  certain 
counties  or  districts,  and  such  appellate  jurisdiction  was 
limited  to  "final  judgments  and  decisions"  with  such  addi- 
tional appellate  jurisdiction  of  interlocutory  orders  as  the 
legislature  might  see  fit  to  confer  upon  it.  By  the  next 
section  (Sec.  3,  Article  VI)  it  was  given  original  juris- 
diction in  quo  warranto  and  mandamus  against  all  State 
officers,  boards  and  commissions,  and  other  named  powers 
were  conferred  upon  it.  But  nowhere  is  a  right  granted  to 
litigants,  by  appeal,  to  avail  themselves  of  the  jurisdiction 

thus  conferred  upon  the  court.  No  procedure  is  pro- 
3  vided  by  which  such  jurisdiction  is  to  be  invoked,  and,  as 

the  right  of  appeal  is  purely  statutory,  it  is  clear  that, 
notwithstanding  the  fact  that  a  court  is  created  with  appel- 
late jurisdiction  over  all  final  judgments,  such  jurisdiction 
may  only  be  invoked  pursuant  to  a  statute  conferring  the- 
right  and  prescribing  the  procedure.  This  being  true,  the 
legislature  may  grant,  or  withhold  the  right;  it  may  grant 
the  right  in  one  class  of  cases  and  witlihold  it  in  another.  It 
may  confer  the  right  of  appeal  from  all  judgments  render- 
ed upon  indictments,  and  deny  it  to  all  other  judgments. 
This  being  true,  there  would  be  no  inconsistency  be- 
tween the  statute  and  the  constitutional  provision,  and  the- 
doctrine  contended  for  by  appellant,  if  sound,  would 
have  no  application. 

Our  position  is  fully  supported  by  the  adjudicated  cases. 
In  the  case  of  State  ex  rel.  Milwaukee  Medical  College  vs. 
Chittenden,  127  Wis.  468,  (page  508  of  the  opinion)  the 
court  construed  the  following  constitutional  provision: 

"Circuit  courts  shall  have  *  ♦  *  appellate  jurisdic- 
tion from  all  inferior  courts  and  tribunals,  and  a  supervis- 
ory control  over  the  same.  They  shall  also  have  power  to- 
issue  writs  of  HABEAS  CORPUS,  MANDAMUS,  IN- 
JUNCTION, QUO  WARRANTO,  CERTIORARI,  and 
all  other  writs  necessary  to  *  *  *  give  them  a  general 
control  over  inferior  courts  and  jurisdictions.^' 

The  court  said : 

"That,  it  is  argued,  grants  appellate  jurisdiction  and  by 
necessary  implication  the  right  of  review  as  upon  an  ap- 
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peal.  Counsel  fail  to  distinguiBli  between  appellate  juris- 
diction and  the  right  of  appeal.  Tlie  former  only  is  grant- 
ed by  the  conetitution,  the  latter  is  a  mere  legislative  cre- 
ation. The  legislature  is  supreme  in  the  matter.  It  may 
grant  the  right  of  appeal  from  some  inferior  courts  and  not 
from  others,  or  from  courts  only,  or  from  courts  and  trib- 
unals exercising  QUASI-JUDICIAL  authority  as  well ; 
or  may  grant  the  right  in  some  cases  and  not  in  others, 
and  having  granted  it  take  it  away.  Without  legislative 
action  ci'eating  the  right  in  any  given  case  in  plain  lan- 
guage, or  by  necessary  implication,  it  would  be  usurpation 
for  the  court,  on  the  mere  faith  of  its  constitutional  grant 
of  appellate  jurisdiction,  to  entertain  an  appeal.  The  ap- 
pellate power  of  circuit  courts  must  remain  in  abeyancf, 
except  just  in.  so  far  as  it  has  been,  or  shall  be,  given 
validity  by  legislative  authority.  Ifitchell  vs.  Kennedy,  I 
Wis.  511;  Lancaster  vs.  Barr,  25  Wis.  560;  Eureka  S.  H. 
Co.  vs.  Sloteman,  C7  Wis.  118,  30  X.  W.  341 ;  State  ex  rel. 
Tewalt  vs.  Pollard,  112  Wis.  232;  87  N.  W.  1107.'* 

If  the  right  of  appeal  is  granted  by  the  language  of  our 
constitution,  it  necessarily  is  granted  by  the  Wisconsin 
constitution,  for  tlie  provision  there  is  as  broad  as  our 
own,  now  under  consideration. 

In  Michigan,  the  court  in  the  case  of  Sullivan  vs.  Haig. 
82  Mich.  548,  construing  a  provision  of  tJic  consti- 
tution vesting  in  the  Supreme  Court  general  super- 
intending control  over  all  inferior  courts  witii  power  to 
issue  original  and  remedial  writs,  and  providing  that  "in 
all  otJier  cases  it  sliall  have  api>ellate  jurisdiction  only", 
said: 

'•The  appellate  jurisdiction  in  'all  other  cases'  is  as 
plainly  conferred  by  this  section  as  is  the  appellate  juris- 
diction of  the  circuit  courts  in  all  cases  or  over  inferior 
tribunals." 

The  court  further  said  : 

"When  Article  C,  Sec.  8,  of  tlie  constitution  clotheil  the 
circuit  courts  with  appellate  jurisdiction,  it  used  that 
term  in  its  known  signification.  It  referred  to  such  eases 
as  the  legislature  should  provide  for  appealing  and  retrial 
in  the  circuit  court.    As  there  is  no  writ  of  appeal,  or  pro- 
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cess  by  which  the  circuit  court  can  bring  the  cause  up  from 
the  inferior  court  for  a  retrial,  it  is  evident  that  this  pro- 
vision of  the  constitution  contemplated  legislative  action 
ill  order  to  bring  the  cause  within  the  jurisdiction  of  the 
circuit  court  to  retry." 

In  Cady  vs.  Manufacturing  Co.,  48  Mich,  137,  Mr.  Jus- 
tice Campbell,  stating  the  law  as  to  the  right  of  appeal 
under  the  constitution  of  that  state,  said:  "No  appeal  lies 
in  any  case  except  where  given  by  statute." 

In  the  case  of  Mau  vs.  Stoner,  et  al,  14  Wyo.  183,  the  Su- 
pi-eme  Court  of  Wyoming,  in  interpreting  Section  2,  of 
Article  5  of  the  constitution  of  that  state,  which  provides : 

"The  Supreme  Court  shall  have  general  appellate  juris- 
diction, co-extensive  with  the  state,  in  both  civil  and  crim- 
inal causes,  and  shall  have  a  general  superintending  con- 
trol over  all  inferior  courts,  under  such  rules  and  regula- 
tions aft  may  be  prescribed  by  law,"  said : 

"Section  2  merely  deftoes  and  limits  the  jurisdiction  of 
the  Supreme  Court  without  attempting  to  define  the  man- 
ner of  appeals  or  the  class  of  cases  in  which  appeals  may 
be  taken." 

Section  2  of  Article  V,  of  the  constitution  of  South  Da- 
kota, reads  as  follows : 

"The  Supreme  Court,  except  as  otherwise  provided  in 
this  constitution,  shall  have  appellate  jurisdiction  only, 
which  shall  be  co-extensive  with  the  State,  and  shall  have 
a  general  superintending  control  over  all  inferior  courts 
under  such  regulations  as  may  be  prescribed  by  law." 

In  the  case  of  McClain  vs.  Williams,  10  S.  D.  332,  43 
L.  R.  A.  287,  the  Supreme  Court  of  that  state  said : 

"Whether  the  qualifying  clause  'under  such  regulations 
and  limitations  as  may  be  prescribed  by  law'  applies  to  the 
firat  clause  relating  to  appellate  jurisdiction,  as  well  as  to 
the  clause  relating  to  the  general  superintending  control 
of  inferior  courts,  as  contended  by  counsel  for  respondent, 
we  do  not  deem  it  necessarv  to  decide,  for  the  reason  that 
that  section  does  not  attempt  to  define  or  prescribe  in 
what  cases  an  appeal  may  be  taken  to  the  Supreme  Court. 
The  object  and  purpose  of  the  section  seems  to  be  to  define 
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ami  limit  the  jurisdiction  of  the  Supreme  Court,  and  not 
in  any  manner  define  the  claea  of  cases  in  which  an  ap- 
peal might  be  taken.  The  language  of  the  section,  defining 
and  limiting  the  jurisdiction  of  the  Supreme  Court,  can- 
not, by  any  fair  construction,  be  held  to  confer  upon  par- 
ties the  right  of  appeal  in  all  cases  of  which  the  Supreme 
Court  has  been  given  jurisdiction." 

In  the  case  of  Western  American  Co.  vs.  St,  Ann.  Co., 
23  Wash.  158,  the  same  rule  is  followed,  in  construing  a 
similar  constitutional  provision. 

In  the  case  of  Clark  vs.  Baymond,  26  Mich.  415,  it  was 
held  that,  as  the  statute  made  no  provision  for  bringing  the- 
proceeding  into  court  for  review,  the  appellate  court  had  no 
jurisdiction,  and  that  without  further  legislation  there  was 
no  way  by  which  a  review  could  be  had  of  such  a  proceed- 
ing, which  clearly  shows  that  the  court  assumed  that  neces- 
sary machinery  must  be  provided  in  order  to  confer  the- 
right  of  appeal  upon  a  suitor. 

In  the  case  at  bar,  no  statutorj'  machinery  is  provided. 
The  question  would  arise,  were  this  court  to  say  that  an  ap- 
peal was  permitted,  as  to  the  time  within  which  appellant 
could  perfect  his  appeal ;  whether  within  one  or  five  years. 
When  must  he  apply  for  the  appeal?  What  steps  must  he 
take?  There  is  no  authority  to  invoke  the  procedure  pre- 
scribed for  other  cases. 

Appellant  relies  upon  the  cases  of  Leftwich  vs.  District 
Court,  (Minn.)  42  N.  W.  598;  State  vs.  Weber,  (Minn.) 
37  N.  W.  949 ;  Whittem  vs.  State,  36  Ind.  196,  and  State 
vs.  Dent,  29  Kansas  (reprint)  297,  for  support.  In  the 
case  of  State  vs.  Weber,  supra,  the  Minnesota  court  held 
that  a  constitutional  provision  (Sec.  2,  Art.  VI)  of  that 
state  which  provided  that  the  Supreme  Court  should  have 
"appellate  jurisdiction  in  all  cases,  both  in  law  and 
equity",  was  generally  understood  to  mean  that,  "in  alT 
judicial  proceedings,  the  jiidgment  which  tinally  deter- 
mines the  rights  of  the  parties  is  subject  to  review  by  this 
court  and  we  so  liold".  hut  the  court  further  said : 

"The  legislature  may  prescribe  the  mode  by  which  a 
cause  is  to  be  brought  to  this  court,  either  by  appeal  or 
otherwise,  and  either  directly  from  the  court  first  deter- 
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mining  it,  or  after  a  rehearing  before  some  other  court; 
but  it  can  not  deprive  a  party  of  the  right  to  bring  the 
cause  in  some  manner  to  this  court.  If  no  other  mode  is 
given  by  statute,  this  court  may  assert  and  exercise  its  ap- 
pellate jurisdiction  by  means  of  the  writ  of  CERTIO- 
RARI." 

This  case,  however,  is  contrary  to  the  weight  of  author- 
ity, and  no  argument  is  advanced  to  sustain  the  position 
of  the  court,  except  the  general  understanding.  But  it  will 
be  observed  that  the  court  held  that  the  statute  regulating 
appeals  did  not  apply  to  the  case  under  consideration,  and 
that  the  party  desiring  to  invoke  the  jurisdiction  of  the 
court  could  only  do  so  by  CERTIORARI.  In  that  state 
it  will  be  noted  that  they  have  a  very  broad  statute  (Sec. 
4823,  C.  L.  1894),  which  was  in  force  at  the  time  this  de- 
cision was  rendered,  giving  to  the  Supreme  Court  power 
to  issue  the  writ  of  CERTIORARI  "where  necessary  to  the 
furtherance  of  justice  and  the  execution  of  the  laws'*,  so 
that  this  case,  and  the  case  of  Leftwich  vs.  District  Court, 
Bupra,  could  hardly  be  considered  as  directly  in  point. 

The  Indiana  case  cited  held  that  there  was  a  right  of  ap- 
I)eal  in  that  state,  in  cases  of  criminal  contempt,  under  the 
provisions  of  a  statute  which  gave  the  right  "from  all  final 
judgments  in  criminal  casea",  and  clearly  this  case  has  no 
application  here,  where  our  statute  contains  no  such  pro- 
vision. The  same  is  true  of  the  Kansas  case,  where  the 
statute  gave  the  defendant  the  right  to  appeal  in  a  crim- 
inal case  "as  a  matter  of  right,  from  any  judgment 
against  him". 

For  the  reasons  stated,  we  are  compelled  to  hold  that 
there  is  no  right  of  appeal  from  a  judgment  in  criminal 
contempt,  and  that  the  motion  by  the  Attorney  General 
to  dismiss  the  appeal  was  well  taken,  and  must  be  sustain- 
ed, and,  IT  IS  SO  ORDERED. 

DISSENTING  OPINION. 
NEBLETT,»D.  J. — I  must  dissent  from  the  conclus- 
ion reached  in  this  case  for  the  reason  that  in  my  opinion 
the  limitation  of  the  appellate  jurisdiction  of  this  court  in 
criminal  cases  fixed  by  the  Territorial  Legislature  in  Sec. 
tion  47  of  Chapter  57  of  the  laws  of  1907,  through  the  use 


4S6  SUPREME  COURT  OF  NEW  MEXICO 

State  V.  Chaoon,  19  N.  M.  466 

of  the  words  "upon  any  indictment"  is  wholly  inconsistent 
with  the  provision  of  the  state  constitution  which  pro- 
Tides  "The  appellate  jurisdiction  of  the  Supreme  Court 
*  •  *  shall  extend  to  ail  final  judgments  and  decisions 
of  tlie  district  courts" — Art.  6  Sec.  2,  and  such  words  of 
limitation  must  therefore  te  treated  as  nullified. 

Prior  to  the  adoption  of  the  constitution  tlie  legislature 
had  provided  for  appellate  procedure  from  the  district 
courts  to  the  Supreme  Court  in  "Civil  and  CriminnI 
cases"  {Chap.  57,  Laws  1907).  The  procedure  Ju  crim- 
inal cases  was  clearly  set  forth,  only  appeals  in  criminal 
cases  were  limited  to  cases  of  final  judgments  of  the  district 
conrts  "rendered  vpon  anp  indictment."  If  the  words  "ren- 
dored  upon  any  indictment"  he  eliminated  from  See.  47  of 
<!liap.  'i'!.  Laws  1907,  the  time  within  which  any  appeal  in 
any  criminal  case  could  be  perfected,  as  well  as  the  manner 
of  perfecting  such  appeal  is  clearly  prescribed.  It  is  clear 
to  my  mind  that  the  framers  of  the  constitution  weri' 
well  iiwiire  of  the  words  of  limitation  and  it  was  their  pur- 
pose in  employing  the  phrase  "shall  extend  to  all  final 
judgments  and  decisions  of  the  district  courts"  to  express- 
ly repeal  any  words  of  limitation  of  the  statute  upon  tlfe 
right  of  appeal  in  criminal  cases. 

If  it  be  necessary  for  legislative  action  before  an  appeal 
in  11  criminal  case  of  contempt  could  lie,  it  would  only 
devolve  upon  the  legislature  to  expressily  repeal  the  words 
"uprtn  any  indictment"  in  Sec.  47,  Chap.  57,  Laws  of 
]!)0',  and  then  the  right  of  appeal  in  snch  a  criminal 
iiclion  would  clearly  attach. 

Prior  to  the  adoption  of  the  constitution  the  right  of 
appeal  in  civil  actions  extended  to  any  person  aggrieved  by 
any  (ina!  judgment  or  decision  of  any  district  court,  and 
in  criminal  cases  it  extended  only  to  final  judgments  upon 
any  indictment.  The  constitution  expressly  extends  the 
appellate  jurisdiction  in  criminal  cases  to  all  final  judg- 
ments and  decisions  of  the  district  courts.  Should  the  leg-  - 
ialature  enact  a  law  limiting  the  right  -of  appeal  from 
the  final  judgments  and  decisions  of  the  district  courts  in 
civil  cases  to  a  certain  class  onlii  would  not  such  enact- 
ment be  clearly  unconstitutional  and  therefore  void?  If 
this  be  80,  then  is  it  not  equally  true  that  any  statute  exist- 
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ing  at  the  time  of  the  adoption  of  the  constitution  limiting 
the  appellate  jurisdiction  of  the  Supreme  Court  in  crim- 
inal cases  only  to  final  judgments  rendered  upon  any  in- 
dictment equally  inconsistent  with  the  constitution  and 
likewise  void? 

I  cannot  agree  that  the  provision  of  the  Wisconsin  con- 
stitution cited  in  the  majority  opinion  is  as  broad  as  our 
own.  Neither  do  I  so  consider  the  articles  cited  from  the 
constitutions  of  the  states  of  Wyoming  and  South  Da- 
kota. 
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STATE  OF  NEW  MEXICO,  Appellee,  vs.  JESUS  GON- 
ZALES, et  al..  Appellants. 

SYLLABUS  BY  THE  COURT. 

1.  It  is  well  settled  in  this  jurlBdlctlon,  that  a  party,  who 
intends  to  assign  error  upon  an  instruction  given  by  the  court 
of  its  own  motion,  or  upon  request  of  the  adverse  party, 
must  either  tender  to  the  court  an  instruction  which  cor- 
rectly states  the  law,  and  except  to  the  refusal  to  give  such 
instruction,  or,  he  must,  by  his  exception  to  the  proposed  in- 
struction caU  the  attention  of  the  trial  court  specifically  to 
the  error  in  the  instruction  proposed  to  be  given,  in  order 
that  the  instruction  may  be  corrected  and  the  error  avoided. 

P.  469 

2.  Ordinarily  the  verdict  of  a  jury  will  not  be  disturbed  in . 
the  appellate  court  when  it  is  supported  by  any  substantial 
evidence  P.  470. 

3.  Declarations  of  a  party,  other  than  the  defendant,  which 
formed  no  part  of  the  ret  gestae,  are  not  admissible  in  evi- 
dence in  behalf  of  a  defendant,  although  they  may  relate 
to  the  admission  of  the  party  that  he  committed  the  offense 
with  which  the  defendant  stands  charged. 

P.  470 

4.  Where  a  party  asks  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  he  must  show  that  such  evidence 
could  not  have  been  discovered  prior  to  the  trial  by  the  ex- 
ercise of  due  diligence.  P.  471 
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Appeal  from  District  Court,  Chavea  Coimty;  John  T. 
McClure,  Presiding  Judge,  Affirmed. 

0.  0,  AsKREN,  J.  C.  Gilbert,  for  Appellants. 

Reasonable  doubt    33  N  E.  681 ;  73  N  W.  744. 

Verdict  contrary  to  weight  of  evidence.  Am.  Dig.  Cent. 
Ed.,  Vol.  15,  Col.  130,  Sec.  2297,  Col.  134  Sec.  2398;  9 
Pac.  42;  Am.  Dig.  Dec.  Ed.  Vol.  6,  Sec.  935;  53  S.  E.  767, 
493;  1st  N.  M.  247;  2  S.  W.  857;  6  N.  M.  464,  490. 

Granting  new  trials  on  newly  discovered  evidence.  11 
N.  M.  S68;  71  Pac.  163;  86  Pac.  433;  22  S.  E.  274,  546; 
39  S.  E.  884;  16  Pac.  705;  26 'S.  W.  406;  39  S.  W.  680; 
32  So.  915;  53  S.  W.  689;  32  So.  920;  99  N.  W.  125;  69 
S.  W.  517;  8  S.  W.  426;  59  N.  E.  408;  81  Pac.  1092;  42 
N.  W.  1131;  N.  Y.  Supp.  386;  19  So.  146;  7  Mo.  Eep. 
267:  11  Tex.  App.  283;  11  S.  W.  485;  12  S.  W.  740;  18 
S.  W.  864;  14  N.  M.  239;  13  N.  M.  19-25;  1  N.  H.  247; 
6  N.  M.  173 ;  8  N.  M.  7 ;  L.  1907, 116,  Par.  38 ;  Kearney's 
Code  1846,  Par.  14;  1  N.  M.  147, 150. 

Ira  L.  Grimshaw,  for  Appellee.  ' 

Court  did  not  err  in  giving  instruction  on  reasonable- 
doubt.    R.,  pp.  Ill,  112;  17  N.  M.  666,  682. 

Verdict  not  contrary  to  evidence.  104  N.  C.  737:  11-5 
NN.  C.  746;133  N.  C.  643;  156  N.  C.  643;  133  Fed. 
293;  179  Fed.  373,  374;  48  Oreg.  357. 

Court  did  not  err  in  refusing  to  grant  new  trial.  R ,  p. 
■117;  14  Cent.  Digest  Sec.  981;  1  Whart.  Cr.  Ev.  p.  452;  9 
Tex.  App.  571;  65  Ga.  199;  9  Ala.  990;  54  Ala.  138;  96- 
Ala.  92;  55  Mo.  460;  118  Mo.  92;  23  Ilun.  454;  68  N.  C. 
154;  82  N.  C.  602;  88  N.  C.  632;  116  Mo.  288;  14  N.  M. 
239,  243;  9  N.  M.  526;  13  N.  M.  59. 

Supplemental  Brief  Of  Appellee. 

Court  did  not  err  in  giving  instruction  on  reasonable 
doubt.  R.  pp.  115,  116;  11  N.  M.  301;  16  N.  M.  240;  16 
N.  M.  40,  700;  17  K  M;  666. 

Instruction  on  reasonable  doubt  properly  stated  law.  53 
Neb.  310,  431,  438;  60  Neb.  628;  48  W.  Va.  335;  114  Pa. 
300. 

Sufficiency  of  evidence  cannot  be  attacked  by  appellants. 
14  N.  M.  147,  159. 


JANUARY  TERM,  A.  D.  1914  469 

State  V.  Gonzales.  19  N.  M.  467 

OPINION. 

ROBERTS,  C.  J. — Appellants  were  tried  and  convict- 
ed of  discharging  a  pistol  within  the  limits  of  a  settlement 
in  Chaves  County.  Error  is  predicated  on  three  grounds, 
which  may  be  stated  as  follows : — 

(1)  The  court  erred  in  giving  instruction  number  ten 
to  the  jury. 

(2)  The  verdict  is  contrary  to  the  evidence. 

(3)  A  new  trial  should  have  been  granted  on  the 
ground  of  newly  discovered  evidence. 

By  the  tenth  instruction  the  court  undertook  to  define 
^treasonable  doubt."  The  defendant  excepted  to  this  in- 
struction in  the  following  language: 

*T)efendants  except  to  instruction  numbered  ten  for  the 
reason  that  the  same  does  not  clearly,  concisely  and  ac- 
curately state  the  law  in  defining  reasonable  doubt;  that 
said  instruction  is  ambiguous,  misleading  and  contrary  to 
law." 

It  is  well  settled  in  this  jurisdiction,  that  a  party  who 
intends  to  assign  error  upon  an  instruction  given  by  the 

court  of  its  own  motion,  or  upon  request  of  the  adverse 
1  party,  must  either  tender  to  the .  court  an  Instruction 

which  correctly  states  the  law,  (Territory  vs.  Gon- 
zales, 11  N.  M.  301;  Territory  vs.  Leslie,  15  k.  M.  240; 
Territory  vs.  Pettine,  16  N.  M.  40 ;  Territory  vs.  Trapp.  16 
X.  M.  700)  and  except  to  the  refusal  to  give  such  instruc- 
tion, or  he  must,  by  his  exception  call  the  attention  of  the 
court  specifically  to  the  error  in  the  instruction  proposed 
to  be  given,  in  order  that  the  instruction  may  be  corrected 
and  the  error  avoided^  (Territory  vs.  Lobato,  17  N.  M. 
666;  James  vs.  Hood,  19  N.  M.  234).  The  above  exception, 
it  will  be  noted,  fails  to  point  out  specifically  the  error  in 
the  instruction.  It  is  true  it  is  stated  that  the  instruction 
does  not  clearly,  concisely  and  accurately  state  the  law  in 
defining  reasonable  doubt,  but  wherein  it  fails  in  this  re- 
gard is  not  set  forth.  It  is  also  stated  that  the  instruction 
is  ambiguous,  misleading  and  contrary  to  law,  but  under 
the  rule  above  stated  counsel  should  have  pointed  out  spe- 
cifically wherein  such  instruction  was  misleading,  ambigu- 
ous and  contrary  to  law.  Having  failed  to  take  proper  ex- 
ceptions to  this  instruction,  appellants  cannot  avail  them- 
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selves  here  of  claimed  defects,  not  called  to  the  attention 
of  the  trial  court. 

As  to  the  second  assignment  it  Is  sufficient  to  say  that 
the  evidence  was  conflicting.  Two  witnesses  who  testified 
for  the  State  identified  the  defendants  as  the  men  who 
fired  the  shots  within  the  settlement,  at  the  time  specified 
in  the  indictment.  The  defendants  both  attempted  to 
prove  an  alibi.    The  ]ury  preferred  to  believe  the  evidence 

offered  by  the  State.    Ordinarily,  the  verdict  of  a  jury 

2  will  not  be  disturbed  in  this  court  when  it  is  supported 
by  any  substantial  evidence.  Candelaria  vs.  Miera,  13 

X.  il.  360;  Territory  vs.  West.  14  X.  M.  546.  The  ver- 
dict in  this  case  is  supported  by  substantial  evidence,  hence 
there  is  no  merit  in  this  assignment. 

In  their  motion  for  a  new  trial,  appellants  allege  that 
since  the  rendition  of  the  verdict  thej  have  learned  that 
Jose  la  Hiva  had  a  conversation  with  one  Jose  Garcia, 
wherein  the  latter  told  the  fonner  that  he,  Jose  Garcia, 
had  fired  the  siiots  "which  the  defendants  were  charged 
with  liaving  fired",  and,  that  if  granted  a  new  trial  the 
defendants  would  prove  that  Jose  Garcia  fired  the  shots 
which  defendants  are  charged  with  having  fired.  And  the 
motion  for  a  new  trial  also  states  that  another  witness 
would  testify  that  Garcia  told  him  that  he,  Garcia,  fired 
the  shots  in  question.  The  motion  was  supported  by  the 
aflidavit  of  Riva,  in  which  was  set  forth  the  conversation 
had  by  him  with  Garcia,  in  which  he  stated  that  he  had 
fired  the  shots,  for  which  the  defendants  in  this  case  were 
Iteing  prosecuted. 

On  this  branch  of  the  case  it  is  sufficient  to  say  that 
statements  made  by  Garcia  to  the  effect  that  he  fired  the 
shots  could  not  have  been  properly  admitted  as  evidence  on 
the  trial.    It  was  only  hearsay  and  Juadmissible. 

Declarations  of  a  party  other  than  the  defendant,  wliirh 
formed  no  part  of  the  res  gesiar,  are  not  admissible  in  evi- 
dence in  behalf  of  the  defendant,  although  they  may 

3  relate  to  the  admission  of  the  party  that  he  committed 
the  offense  with  which  the  defendant  stands  charged.  1 

Wharton  Crim.  Evid.  452;  Holt  vs.  State,  9  Tei.  App, 
iiTl;  Daniels  vs.  Georgia,  6r)  Ga.,  19!):  Smith  vs.  State,  » 
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Ala.  990;  Welsh  vs.  State,  96  Ala.  92;  State  vs.  Hack, 
118  Ma.  92. 

Such  evidence  being  inadmissable,  it  follows  that  the 
court  committed  no  error  in  denying  the  motion  for  a  new 
trial  on  this  ground. 

Appellants  filed  a  supplemental  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  wherein  they 
alleged  that  Pedro  Barrera  fired  the  shots  that  defend- 
ants were  convicted  of  having  fired,  and  that  if  a  new  trial 
were  granted  he  would  so  testify.  This  motion  was  sup- 
ported by  the  affidavit  of  Barrera,  wherein  he  stated  that 
he  fired  the  shots  in  question.  The  motion  and  affidavit 
are  defective,  however,  in  that  there  is  no  showing  by  de- 
fendants that  the  evidence  of  this  witness  could  not  have 
been  discovered  before  the  trial  bv  the  exercise  of  reason- 
able  diligence. 

"The  rule  of  law  is,  that  a  new  trial  will  not  be  granted 
on  a  mere  showing  that  new  evidence  has  been  discovered. 
Xewly  discovered  evidence,  in  order  to  be  sufficient,  must 
fulfill  all  the  following  requirements,  to-wit: 

1.  It  must  be  such  as  will  probably  change  the  result 
if  a  new  trial  is  granted. 

2.  It  must  have  been  discovered  since  the  trial. 

3.  It  mu&t  be  such  as  could  not  have  been  discovered 
before  the  trial  by  the  exercise  of  due  diligence. 

4.  It  must  be  material  to  the  issue. 

5.  It  must  not  be  merelv  cumulative  to  the  former  evi- 
dence."  Hancock  vs.  Beasley,  14  ^.  M.  239. 

Testing  the  motion  by  the  third  rule  above  stated,  ad- 
mitting that  it  complies  with  all  the  other  rules,  the  court 

committed  no  error  in  denying  it,  for,  there  was  a  total 
4  failure  to  show  that  the  evidence  of  this  witness  could 

not  have  been  procured  at  the  trial  by  the  exercise  of 
due  diligence^  and  no  showing  in  this  regard  was  made,  or 
attempted. 

For  the  reasons  stated,  the  judgment  of  the  lower  court 
will  be  affirmed,  and,  IT  IS  SO  ORDEBED. 
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(No.  1692.  November  30,  1914.) 
ELFEGO  BACA,  Appellant,  vs.  CITY  OF  ALBUQUER- 
QUE, Appellee. 

SYLLABUS  BY  THE  COURT. 
1.  Section  1,  Chapter  67,  S.  L.  1906,  construed:  Held  tbat 
auch  section  does  not  relieve  the  member  or  officer  of  such 
corporation  from  Uablllty  tor  tortious  acts  done  by  him,  in 
the  discbarge  of  hie  official  duties,  and  cast  such  liability 
upon  the  city,  unless  such  tortious  act  Is  done  by  authority 
of  such  corporation,  or  In  execution  of  its  orders. 

P.  iU 
Appeal  from  District  Court,  Bernalillo  County ;  Herbert 
F.  Raynolde,  Presiding  Judge.    Affirmed. 

Vigil  &  Jamisox,  for  Appellants. 

Allegations  of  complaint.  Abbott  on  Civ.  Jur.  Trials. 
pp.  152,  153:  K.  Y.  398:  42  X.  Y.  Supp.  326;  103  U,  S. 
261;  78  N.  J.  L.  692;  Sec.  1,  Chap.  67,  L.  1905;  33  A.  & 
*  E.  Enc,  1st  Ed.,  p.  309:  139  Fed.  961:  110  Mo.  254;  32 
U.  S.  App.  513;  88  Fed.  435:  85  Fed.  27-34;  3  Neb.  17; 
83  A.  &  E.  Enc.  Ist  Ed.  i\2 :  2  Lewis'  Siitlierland  on  Stat. 
Const.  911;  28  S.E.  43. 

John  C.  Lewis,  for  Appellee. 

Principle  universall.v  adopted  and  approved  in  courts  of 
this  counti^.  Dillon  on  Mun.  Corp.,  5th  Ed.,  4,  2893 ;  51 
Cal.  52;  38  Conn.  225;  107  111.  334;  161  Ala.  427;  138  N. 
Y.  App.  Div.  394;  123  Wis.  172;  16  Gray  (Mass.)  297; 
62  N.  Y.  160;  5  Lea  (Tcnn.)  685;  78  Me.  118:  63  Md. 
336 ;  56  Vt.  228 ;  Sec.  1.  Chap.  C7,  L.  1905. 

OPINION. 
ROBERTS.  C.  J.— Appellant  instituted  this  suit  in 
the  court  below  against  the  appellee,  the  City  of  Albuquer- 
que, to  recover  the  sum  of  five  thousand  dollars  alleged  to 
be  due  by  reason  of  damages  done  appellant's  person  and 
property,  through  the  careless  and  negligent  driving  of  a 
fire  wagon  belonging  to  defendant  and  driven  by  agents 
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of  the  appellee,  in  responding  to  a  fire  alarm.  Appellee 
did  not  demur  to  the  complaint,  but  filed  an  answer  deny- 
ing many  of  the  allegations  of  the  complaint,  and  alleged 
contributory  negligence  on  the  part  of  appellant.  To  this 
answer  plaintiff  replied,  denying  all  the  affirmative  allega- 
tions thereof.  Upon  the  issue  so  framed  the  cause  proceed- 
ed to  trial  to  a  jury.  Upon  the  conclusion  of  appellant's 
opening  statement,  the  court  instructed  the  jury  to  return 
a  verdict  for  the  appellee,  upon  the  theory  that  appellant, 
neither  by  his  opening  statement  of  facts  nor  his  com- 
plaint, presented  facts  sufficient  to  constitute  a  cause  of 
action.  Upon  the  verdict  so  returned,  judgment  was  en- 
tered dismissing  the  complaint,  from  which  this  appeal 
is  prosecuted. 

The  only  question  involved  in  this  appeal  is  the  proper 
construction  of  Section  1,  Chapter  67,  S.  L.  1905,  which 
reads  as  follows: — 

"Xo  personal  action  shall  be  maintained  in  any  court  of 
this  Territory  against  any  member  or  officer  of  any  mu- 
nicipal corporation  in  this  Territory  for  any  tort  or  act 
done  or  attempted  to  be  done  by  such  member  or  officer, 
when  done  by  authority  of  such  municipal  corporation  or 
in  execution  thereof;  in  all  such  cases  the  municipal  cor- 
poration shall  alone  be  responsible;  and  any  such  member 
or  officer  may  plead  the  provisions  of  this  act  in  bar  of 
such  action,  whether  the  satne  be  now  pending  or  here- 
after commenced." 

Appellant  admits,  that  under  the  common  law,  he  could 
not  maintain  this  action  against  the  city,  but  he  contends 
that  the  above  quoted  statute  makes  the  city  liable,  in  all 
cases,  and  under  all  circumstances,  for  any  tortious  act 
done  by  a  city  official  or  employe,  when  such  officer  or  cin- 
plo^'C  is  acting  in  his  official  capacity,  for  such  city.  In 
other  words,  it  is  his  contention  that  the  above  statute 
takes  away  his  remedy  against  the  city  employe  driving 
the  wagon  in  question,  and  makes  the  cit»v  liable  to  him 
for  the  acts  of  such  driver,  in  this  case.  We  do  not  be- 
lieve the  language  of  the  statute  justifies  such  a  construc- 
tion. The  act  savs  the  member  or  officer  shall  not  bo  lia- 
hie  for  any  tort  or  act  done  or  attempted  to  be  done  by 


474  SUPREME  COURT  OF  NEW   MEXICO 

State  V.  KlBsner,  19  N.  M.  474 

such  member  or  officer,  "when  done  by  authority  of  siieii 
Tnimieipal  corporation  or  in  execution'  of  the  orders 
1  thereof.  This  we  think  exempts  the  member  or  offi- 
cer from  liability,  and  easts  the  same  upon  the  city  on!>' 
in  those  eases  where  the  tortious  act  was  done  by  authority, 
or  in  execution  of  the  orders  of  the  municipal  corporation. 
For  illustration,  suppose  the  city  council  should  instruct 
the  chief  of  police  to  tear  down  a  building,  or  to  close  a 
ditch,  and  pursuant  to  such  order  he  should  do  so.  lu 
such  a  case  the  statute  says  he  shall  not  be  individually 
liable  for  such  act,  but  that  the  liability  shall  rest  upon  the 
city.  The  city  authorizes  the  closing  of  a  street,  and  under 
such  authority  the  marshal  proceeds  to  do  so.  The  mar- 
shal would  not  be  liable,  as  he  acted  under  the  authority 
of  the  city,  but  the  city  would  be  liable  under  the  statute, 
if  damages  were  recoverable.  The  statute  does  not  under- 
take to  change  the  common  law  rule,  except  in  those  cases 
where  the  specific  tortious  act  was  done  under  direction  of 
the  city,  or  by  its  authority. 

As  appellant  does  not  contend  that  the  city  would  be 
liable,  independent  of  the  statute,  no  further  discussion  of 
the  case  is  necessary.  For  the  reason  stated,  the  judgment 
of  the  district  court  will  be  affirmed,  and,  IT  IS  SO- 
ORDERED. 


(No.  1B67,  February  12.  1914) 
STATE  OF  NEW  MEXICO,  Appellee,  vs.  LILLIE  C. 
KLASNER,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  A  count  of  an  iudictmeut  charging  that  defendant,  "at 
the  time  and  place  named,  nineteen  head  of  calves,  of  the 
goods,  chattels  and  property  of  owners  to  the  grand  Jury  un- 
known, then  and  there  being  round,  did  then  and  there  un- 
lawfully, etc.,  steal,  take"  etc..  Is  not  bad  for  duplicity,  as  it 
PRIMA  FACIE  discloses  that  ths  larceny  occurred  at  the 
same  time  and  place,  and  constituted  but  a  single  transaction. 

P.  477 
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2.  Where,  upon  the  trial,  wltneues  testify  that  certatn 
known  parties  owned  the  alleged  etolen  anlmale,  and  the  In- 
dictment charges  that  the  owners  of  the  animals  are  unknown 
to  the  grand  jury.  It  Is  incumbent  upon  the  State  to  prove 
that  the  names  of  the  owners  were  unknown  to  the  grand 
Jury  and  could  not,  by  reasonable  diligence,  have  been  aae^- 

P..4T8 

Appeal  from  District  Court,  Lincoln  CounQ';  Edward 
L.  Medler,  Presiding  Judge,  Reversed  and  Remanded, 

Rexehan  &  Wright,  for  Appellant, 

Court  erred  in  overruling  demurrer  to  indictment.  Sec. 
79,  C,  L,  1897;  Bish.  N.  Or.  Proc..  vol.  2,  Sec.  718,  889 
128  Ind.  160;  78  Kv.  180;  86  S.  W.  551;  14  Mont.  399 
85  Tenn.  551;  68  Tt.  109;  42  Vt.  537;  21  E.  C,  L.  755 
43  So.  466;  supre;  44  So.  802;  45  So.  '312;  51  So.  276. 

Verdict  of  jury  contrary  to  law.  73  Ark.  34 ;  145  S.  W. 
531;  55  Ark.  244;  138  S.  W.  918;  54  Mo.  App.  208;  133 
S.  W.  99;  34  S.  W.  925;  48  Tex.  415;  4r,  S,  W,  693;  38 
Tex.  Cr.  458 ;  36  S.  \V.  264 ;  32  Tex.  Cr.  530 ;  19  Tex. 
App.  462 ;  18  Tex.  App.  456 :  G  Tex.  App.  238 ;  26  Tex. 
App.  533;  36  Tex.  Cr.  R.  135:  38  S.  \V.  331;  1  Bisli.  Cr. 
Proc.  Sec.  3fi2;  89  Ala.  130;  52  So,  518;  25  Ga.  474;  84 
Ga.  466;  10  S.  E  1087;  20  .\m.  St.  Rep.  377;  15  Ga.  255; 
32  N.  Y.  465;  38  Ala.  227;  11  Cush.  (MaBS.)  137; 
Clark's  Cr,  Pr.  168:  60  S.  E.  816;  16  Ark.  499;  13  Ark. 
712;  3  Camp,  264 ;  30  Conn.  507 :  .30  Ind.  115;  4  Ga.  App. 
67;  116  S.  W.  .500:  r.3  Me.  124;  655  X.  C.  313. 

There  was  no  arraignment  of  defendant.  13  N.  M.  97; 
15  X  M.  292;  142  Mo.  478;  162  V.  S.  625;  13  La.  Ann. 
103;  Bish.  \ew  Grim.  Proc.  Vol.  1,  Sec.  796,  728;  supra; 
6  Col.  231 ;  2  Hawk.  458 ;  5  S,  &  R.  Rep.  314 ;  98  111.  259 ; 
Cent.  Digest,  Vol,  14,  Sec.  18:  Dec.  Tiigest.  Vol.  6.  Sec 
264  ;  12  Cyc.  348, 

Fence  of  pacture.  Enc.  Ev.  Vol.  5.  pp  555,  556,  559 ;  40 
la.  394. 
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Court  erred  in  not  granting  a  uew  trial  on  ground  of 
newly  discovered  evidence,  14  N.  M.  239;  13  X.  M.  19:  S 
N.  M.  39;  6  N.  M.  464:  2  S.  M.  391;  1  X.  M.  Wi. 

H.  S.  Clancy,  Assistant  Atty.  Genl.,  for  Appellee, 

-  To^  late  to  raise  any  question  as  to  sufficiency  of  indict 
nmt/  13  N,  M.  378;  Sec.  37,  Chap.  57,  L,  1907, 

Arraignment  and  plea  entered  by  appellant.  8  X.  M.  441!. 

Too  late  to  raise  objection  to  instructions  by  court.  State 
T.  Lucero,  17  N.  M.  484. 


ROBERTS,  C.  J.— Appellant  was  indicted,  tried  and 
convicted  in  the  district  (.■ourt  of  Lincoln  County  upon  the 
second  count  of  an  indictment,  charging  her  with  the  lar- 
ceny of  nineteen  head  of  calves,  "of  the  goods,  cliattels  and 
property  owners  to  the  grand  jurors  unknown,"  It  is 
contended  by  appellant  that  the  indictment  is  fatally  de- 
fective because  it  charges  more  than  one  offense  in  tin 
same  count.  The  contention  is  predicated  upon  the  as- 
sumption tliat  the  stiitc,  by  using  the  plural  '"owners," 
meant  to  charge  that  the  property  alleged  to  have  been 
etolen  had  more  than  one  owner,  and  such  being  the  case, 
more  than  one  offense  was  charged  in  the  same  count.  Ac- 
cepting as  correct  appellant's  construction  that  the  count 
charged  the-  larceny  of  property  belonging  to  different 
owners,  wotdd  it  follow  that  the  same  was  demurrable?  If 
the  indictment  can  be  said  to  charge  but  one  offense  against 
the  state,  it  would  not  be  open  to  the  obiection  that  it  is 
bad  for  duplicity.  On  the  other  hand  if  it  attempts  to 
charge  two  or  more  distinct  offenses,  it  would  be  demur- 
rable. This  indictment,  omitting  the  formal  parts,  reads 
as  follows:  "'That  Lillie  C,  Klasner  *  *  *  on  the  24th 
day  of  August,  in  the  year  oue  thousand  nine  hundred  and 
nine,  at  etc.,  nineteen  head  of  calves,  of  the  goods,  chat- 
tels and  property  of  owners  to  the  grand  juroi-s  aforesaid 
unknown,  then  and  there  being  found,  did  TIIEX  AND 
THERE  unlawfully,  knowingly,  and  feloniously  steal, 
take,  lead  and  drive  away,  and  the  said  property  did  then 
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and  there,  and  in  the  manner  aforesaid,  etc."  If  we  give 
to  the  language  used  a  fair  and  reasonable  construction,  it 
becomes  apparent  that  but  one  offense  is  attempted  to  be 
charged.  The  pleader  says  that  appellant  did  the  acts 
"then  and  there";  that  is,  at  the  time  and  place  charged 
she  did  steal,  take,  lead  and  drive  away  the  property. 

"Then,  as  an  adverb  of  time,  means  'at  that  time',  re- 
ferring to  the  time  stated,  and  the  necessary  import  of 
the  words  'then  and  there',  as  employed  in  the  information, 
is  that  the  larceny  of  the  $9.50  in  money  as  a  whole,  » 
part  of  which  is  cliarged  as  belonging  to  Jane  Engle  and  a 
part  to  Samuel  Engle,  occurred  at  the  same  time  and  place 
and  constituted  but  a  single  transaction."  Furnace  vs.  State, 
153  Ind.  93. 

The  language  quoted  from  the  above  case  disposes  of  ap- 
pellant's contention  that  several  distinct  crimes  are  charg- 
ed in  the  same  count.  While  the  property  is  alleged  to  be- 
long to  more  than  one  person,  but  one  taking  is  charged. 
In  other  words,  appellant  ia  charged,  at  the  same  time  and 
place,  with  having  stolen  property  belonging  to  divers 
owners. 

As  the  Indiana  Supreme  Court  further  say,  in  the  above 
cited  case: 

''We  recognize  no  good  reason  to  depart  from  what  may 
be  considered  the  great  current  of  authority  and  hold  the- 
pleading  in  question  had,  when  it  can  reasonably  be  said 
that  it  discloses  that  the  larceny  complained  of  was  but  a 
single  act  or  transaction  in  violation  of  the  law  against 
larceny,  although  the  property  which  was  the  subject  of 
the  crime  belonged  to.several  different  persons.  The  par- 
ticular ownership,  as  charged  in  the  pleading,  of  the  money 
stolen  did  not  give  character  to  the  act  of  stealing  it,  but 
was  merely  a  part  of  the  description  of  the  particular  crime 
charged  to  Iiave  been  committed.  The  information, 
PRIMA  FACIE,  under  the  circumstances  can  be  said  to> 
charge  but  one  offense  against  the  state,  and  is  not  open 
to  the  objection  that  it  is  bad  for  duplicity." 

The  principle  enunciated  by  the  court  is  supported  by 
1  a  long  list  of  authorities,  which  will  be  found  collected  in 
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le  case  cited.    See  also  State  vs.  Laws,  (Wasli.)  112  Pae. 
88. 

The  indictment  charged  but  a  single  offense,  and  the  de- 
lurrer  on  the  ground  stated,  was  properly  overruled. 
The  cause  ninet  be  reversed,  however,  because  of  the 
ailure  of  the  state  to  offer  any  evidence  in  support  of 
le  allegation  in  the  indictment  that  the  defendant  stole, 
>ok,  lead  and  drove  away  nineteen  head  of  calves  "of  the 
oods  and  chattels  and  property  of  owners  to  the  grand 
iiry  unknown".  Upon  the  trial  of  the  cause  witnesses  for 
le  state  testified  to  the  names  of  the  owners  of  the  calves 
1  question,  but  there  was  no  attempt  whatever  by  the  state 
)  prove  that  the  ownere  of  the  animals  in  question  were 
nknown  to  the  grand  jury  and  that  the  grand  jury  by  rea- 
dable investigation  could  not  have  ascertained  the  names 
f  the  true  owners, 
"Ownership  must  be  proved  by  sufficient  evidence  or  the 
conviction  cannot  be  supported.  Wliere  the  owner  is  al- 
I  leged  in  the  indictment  as  unknown,  there  can  be  no  con- 
viction unless  it  is  proved  that  the  grand  jury  did  not 
now  his  name  and  could  not  discover  it  bv  due  diligence, 
5  Cyc.  125.  Sharp  vs.  State,  29  Tes.  App.  211;  15  S.  W. 
76,  And, 
"Ownership,  except  as  statutes  have  varied  the  unwritten 
ule,  must  be  proved,  as  laid;  because  it  identifies  the  of- 
ense,  distinguishing  it  from  all  other  instances."  Bishop's 
Tew  Criminal  Procedure,  Sec.  488b. 

In  the  case  of  Stone  vs.  State,  30  Ind,  115,  the  Supreme 
lourt  of  Indiana  discussed  the  failure  of  the  state  to  of- 
er  proof  to  supjwrt  an  allegation  that  tlie  christian  name 
f  the  defendant  was  unknown  to  the  grand  jurors,  and 
,eld  the  omission  fatal.    The  court  say : 

"Our  statute  requires  the  names  of  the  parties  to  Ite 
tated,  or  the  person  to  be  described  as  one  whose  name  is 
nknown  to  the  grand  jury,  2  G.  &  H.  400,  Sections  54  and 
0.  Commonwealth  vs.  Stoddard  9  Allen,  280,  it  was 
eld  that  where  the  name  of  the  person  injured  was  un- 
nown  to  the  grand  jury,  it  may  be  so  alleged  in  the  in- 
ictment,  but  the  proof  must  correspond  with  the  allega- 
ion,  and  unless  the  travers  jury  ar*  satisfied  that  the 
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name  was  unknowD  to  the  grand  jarr,  the  defendant  iB 
not  to  be  conTJcted.  In  this  caae  there  is  no  proof  on  the 
subject,  and  the  jury  could  not  form  any  conclusion  as  to 
the  truth  of  the  averment  that  the  christian  name  of  tiie 
defendant  was  unknown  to  the  grand  jury.  For  tliis  fail- 
ure of  proof  the  case    muat  be  reversed." 

For  the  reason  stated  the  cause  is  reversed  and  remand- 
ed, with  directions  to  the  trial  court  to  award  defendant  a 
new  trial,  and,  IT  IS  SO  OHDERED. 


(No.  leeT,  December  1.  1914) 

STATE  OF  N'EW  MEXICO,  Appellee,  vb.  LILIJ! 
KLASXEE,  Appellant. 

SYLLABUS  BY  THE  COURT  ON  REHEARING. 


1.  On  rehearing.  It  having  been  called  to  the  attention  of 
the  court,  that  no  motion  was  made  for  an  instructed  verdict 
on  the  ground  of  a  variance  between  the  Indictment  and 
proof,  or  such  variance  In  any  manner  called  to  the  attention 
or  the  trial  court,  tlie  Judgment  of  reversal  Is  set  aside,  as. 
It  Is  a  well  CBtabllahed  rule  of  thla  court  that  the  question  of 
variance,  between  the  allcgatlona  In  the  Indictment  and  the 
proof,  unless  raised  in  Xbe  court    below,  cannot  be  reviewed 

P.  4S2 

2.  Where  the  name  of  the  owner  of  an  alleged  stolen  ani- 
mal la  alleged  in  the  Indictment  to  be  unknown,  it  Is  not  In- 
cumbent upon  the  state  to  prove.  In  the  first  Inetance.  af- 
firmatively, that  such  fact  waa  unknown  to  the  grand  jury; 
but  It  muat  aliow  that  such  name  la  unknown,  or  prove  such 
a  state  of  facts  or  circumstances  as  render  the  alleged 
unknown  fact  uncertain,  In  which  event  such  fact  is  presum- 
ed to  have  been  unknown  to  the  grand  Jury,  but  It  there  la" 
evidence  tending  to  show  that  the  grand  Jury  did  know,  or 
could,  by  the  exercise  of  reasonable  diligence  have  known,  or 
ascertained  the  name  of  the  true  owner  or  that  It  was  negli- 
gent or  perverse  In  not  alleging  what  waa  at  Its  command  to 
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know,  then  the  burden  Ib  upoa  tbe  Btate  to  show  that  the 
grand  jury  did  not  know  Bucb  alleged  unknown  name. 

P.  4S3. 

3.  Failure  to  tormally  arraign  a  defendant  Is  not  a  fatal 
objection,  where  such  defendant  was  present  in  court  and 
testified  as  a  witness  upon  his  trial,  in  his  own  behalf,  and 
was  represented  by  counsel,  and  no  objection  Is  Interposed 

to  proceeding  with  the  trial  without  such  arraignment. 

P.  484 

4.  Where  no  exceptions  are  taken  to  instructions  given  by 
tbe  court  of  Its  own  motion,  error  cannot  be  assigned  upon 
such  lastnicttons. 

P.  486 

G.  Declarations  made  by  a  defendant  in  his  own  favor,  un- 
less a  part  of  the  res  gestae,  or  of  a  confession  offered  by  the 
prosecution,  are  not  admissible  for  the  defense. 

P.  487 

6.  No  error  Is  committed  In  sustaining  an  objection  to  a 
hypothetical  question,  propounded  to  a  witness,  where  such 
question  is  not  based  upon  facts  as  to  which  there  Is  such  evi- 
dence that  a  jury  might  reasonably  find  that  they  are  estab- 
lished. 

P.  489 

7.  Where  a  motion  tor  a  new  trial  is  based  on  tbe  ground 
of  newly  discovered  evidence,  such  motion  must.  In  addition 
to  tbe  affidavit  of  the  applicant,  be  supported  by  the  affi- 
davits of  the  new  witnesses,  which  must  set  forth  tbe  newly 
discovered  evidence  and  the  facts  to  which  such  witnesses 
will  testify;  or  a  satisfactory  excuse  must  be  given  for  not 
obtaining  such  affidavits. 

P.  489 

Appeal  from  District  Court,  Lincoln  County;  Edward 
L.  Medler,  Presiding  Judge.  Affirmed, 
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OPINION  OF  THE  COURT  ON  REHEARING. 

OVERRULING  FORMER  OPINION. 

ROBERTS,  C.  J.— A  rehearing  was  granted  by  the 
court  in  this  case,  upon  motion  therefor  filed  by  the  state, 
wherein  it  is  shown  that  we  overiooked  the  fact  that  the 
question,  as  to  whether  the  owners  of  the  animals  in  ques- 
tion were  unknowii<to  the  grand  jury,  and  that  the  grand 
jurj',  by  reasonable  investigation,  could  have  ascertained 
such  names,  was  never  raised  in  the  court  below,  and, 
therefore,  such  question  was  not  properly  before  this  court 
for  consideration.  Also  that  the  question  of  variance  be- 
tween the  allegations  in  the  indictment  and  the  proof  was 
never  raised  or  passed  upon  in  the  trial  court,  and,  hence, 
was  not  reviewable  here. 

In  the  case  of  State  va.  Padilla,.  18  N.  M.  5tZ,  we  said, 
in  discussing  a  question  of  variance  between  the  indict- 
ment and  proof,  where  such  variance  was  not  called  to  the 
attention  of  the  trial  court : 

"The  record  does  not  disclose  that  this  question  was 
raised  during  the  trial  of  this  case  in  the  court  below: 
and  it  is  not,  therefore,  properly  before  this  court  for  re- 
riew  and  cannot  be  reviewed  by  this  court  as  it  is  not  a 
question  which  was  directly  passed  upon  by  the  trial  Judge 
at  the  time  of  the  trial  and  no  assignment  of  error  by  the 
trial  judge  can  be  made  where  he  was  not  given  an  oppor- 
tunity to  and  did  not  specifically  pass  upon  the  question 
raised.  It  was  the  duty  of  the  defendant  to  raise  this  ques- 
tion before  verdict  either  by  a  motion  to  dismiss  on  the 
grounds  of  a  variance  between  the  allegations  of  the  in- 
dictment and  the  proofs  offered  at  the  trial  or  by  a  request 
for  an  instruction  of  not  guilty." 

The  courts  generally  hold  that  the  question  of  variance, 
unless  raised  in  the  court  below,  cannot  be  reviewed  in  an 
appellate  court.  Green  vs.  People,  55  N.  E.  343;  State 
vs.  Boogher,  8  Mo.  App.,  600 ;  Taylor  vs.  State,  29  N.  E. 
415;  State  vs.  O'Connell,  46  S.  W.  174;  People  vs.  Cruger, 
38  Hun,  500;  State  va.  Chamberlain,  30  Vt.  559;  Hinds 
vs.  State,  55  Ala,  145 ;  Wood  vs.  State,  2  So.  247 ;  State 
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vs.  Ballard,  16  S.  W.,  525;  State  vs.  Jenkins,  51  X.  C.  li);. 
Bond  vs.  State,  lil  S.  W.  1062. 

And  applying  tlie  doctrine  annonnced  by  tliis  I'ourt  in 

the  eases  of'state  vs.  Eaker,  17  N.  M.  479;  State  vb.  T-u- 

cero,  17  X.  M.  484;  and  State  vs.  Analla,  18  \.  M.  394, 

it  is  clear  that  the  court  should  not  have  reviewed  the 

1  question  of  varianee  or  the  sufficiency  of  the  evidence, 

as  such  questions  were  not  called  to  the  attention  of  the 
trial  court  upon  the  trial,  and  the  question  ot  the  suffi- 
ciency of  the  evidence  to  sustain  the  conviction  ig  based 
solely  u]}on  the  technical  ground  that  the  state  failed  to 
prove  that  the  names  of  the  owners  of  the  alleged  stolen 
animals  were  unknown  to  the  grand  jurors.  Under  Sec. 
37,  Chap.  57,  S.  L.  1907,  appellant  ia  precluded  from  urg- 
ing here  the  questions  attempted  to  be  raised,  because  no 
ruling  ot  the  district  court  was  invoked  thereon,  to  which 
exception  was  taken.  It  is  true,  in  the  case  of  State  vh. 
Garcia,  decided  at  the  present  term,  143  Pac.  1012,  we 
held  that  the  statute  only  applied  to  the  parties  and  not 
to  the  court,  and  that  this  court  had  the  inherent  power  to 
see  that  a  man's  fundamental  rights  were  protected  in 
every  case,  and  we  there  refused  to  sustain  a  conviction 
where  tlie  record  affirmatively  showed  that  the  defendant 
was  not  guilty,  although  the  question  was  never  raised  in 
the  trial  court.    We  said,  however, 

"The  restrictions  of  the  statute  apply  to  the  parties,  not 
to  this  court.  This  court,  of  course,  will  exercise  this  dis- 
cretion very  guardedly,  and  only  where  some  fundamental 
right  has  been  invaded,  and  never  in  aid  of  strictly  legal, 
technical,  or  unsubstantial  claims;  nor  will  we  consider 
the  weight  of  evidence  if  any  substantial  evidence  was 
submitted  to  support  the  verdict.  If  substantial  justice 
has  been  done,  parties  must  have  duly  taken  and  preserved 
e.xceptions  in  the  lower  court  to  the  invasion  of  their  legal 
right  before  we  will  notice  them  here." 

In  this  case,  it  appears  that  substantial  justice  has  been 
done,  and  the  objection  urged  is  purely  technical.  This 
being  so,  this  court  will  not  consider  the  question  urged, 
because  of  appellant's  failure  to  call  the  question  to  the  at- 
tention of  the  trial  court,  and  invoke  its  ruling  thereon. 
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This  being  true,  the  cause  should  not  have  been  reversed 
on  the  grounds  stated  in  our  original  opinion. 

While  the  order  of  reversal  must  be  set  aside,  on  tlie 
grounds  stated,  it  is  perhaps  proper  to  aay,  in  order  lo 
avoid  a  misconstruction  of  our  original  opinion,  that  the 
attorney  general  argues  that  the  rule  laid  down  by  the 
court  to  the  effect  that,  where  the  name  of  tlie  owner  of 
an  alleged  stolen  animal  is  alleged  in  the  indictment  to  be 
unknown,  there  can  be  no  conviction  unless  it  is  proved 
that  the  grand  jury  did  not  know  his  name  and  could  not 
discover  it  by  due  diligence,  is  too  broad,  and  places  an 
unnecessary  burden  upon  the  state.  That  under  sucJi  rule 
it  will  be  necessary  for  the  state,  in  all  cases,  to  call  the 
entire  panel  of  the  grand  jury,  and  prove  by  each  member 
thereof  such  fact  so  alleged.  If  the  rule  is  susceptible  of 
this  construction  it  is  concededly  too  broad.  The  trun 
rule  is,  where  the  name  of  the  owner  of  an  alleged  stolon 
animal  is  alleged  in  the  indictment  to  be  unknown,  it  is  not 
incumbent  upon  the  state  to  prove,  in  the  first  instance 

affirmatively  that  such  fact  was  unknown  to  the  grand 
2  jun-;  but  it  must  show  that  such  name  is  unknown  or 

prove  such  a  state  of  facts  or  circumstances  as  render 
the  alleged  unknown  fact  uncertain,  in  which  event  such 
fact  is  presumed  to  have  been  unknown  to  the  grand  jury; 
but  if  there  is  evidence  tending  to  ihow  that  the  ?rand 
jury  did  know,  or  could,  by  the  exercise  of  r^asonahle  dili- 
gence have  known,  or  ascertained  thj  name  of  the  true 
owner  or  that  it  was  negligent  or  perversa  in  not  alleging 
what  was  at  its  command  to  know,  then  the  burden  is  up- 
on the  state  to  show  tliat  the  grand  jury  did  not  know  such 
allied  ujiknown  name.  Carter  vs.  State,  172  Ind.  297,  Sec. 
549  Bishop's  New  Criminal  Procedure,  (2nd  Ed.).  In  this 
case  the  proof  afBrmatively  shows  that  the  sheriff  copied  the 
brands  upon  the  alleged  stolen  calves,  and  had  this  infor- 
mation at  hand  at  the  time  he  testified  before  the  grand 
jury.  Having  the  brand  of  an  animal  it  is  an  easy  matter 
in  this  state,  to  ascertain  the  name  of  the  owner.  A  re- 
sort to  the  recorded  brand  will  supply  the  information. 

'^f  the  name  might  be  known  to  the  grand  jurv',  yet 
they  will  not  learn  it,  their  wilful  ignorance,  thus  proced- 
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iDg  from  no  necessity,  creates  none.    Bishop's  Ji"ew  Crim- 
inal Procedure,  {2nd  Ed.)  549. 

Ab  the  order  of  reversal  on  the  grounds  stated  in  our 
original  opinion  must  be  set  aside,  it  is  necessary  for  us 
to  consider  the  grounds  urged  by  appellant  for  a  reversal, 
whic]i  were  not  considered  in  our  former  opinion,  in  view 
of  our  conclusion, 

Jt  is  urged  that  appellant,  was  not  arraigned.  The  rec- 
ord in  this  regard  shows  the  following:  ''Whereupon  the- 
defendant  enters  her  plea  of  not  guilty  to  the  charge  con- 
tained in  the  indictment  herein,  heretofore  withdrawn  for 
the  purpose  of  filing  demurrer."  Later,  upon  application 
made  by  appellant,  supported  by  several  affidavits  of  par- 
ties who  claimed  to  have  been  present  in  court  and  to- 
have  been  cognizant  of  the  fact  that  appellant  had  not 
been  arraigned,  the  trial  court,  of  its  own  motion,  and  on 
the  personal  recollection  of  the  judge,  amended  the  record 
so  as  to  show  a  proper  arraignment  and  plea.  This  ap- 
pellant argues,  he  had  no  right  to  do,  in  view  of  the 
3  affidavits  on  file  showing  the  contrary.  Waiving  this 
question,  however,  is  the  failure  to  arraign  a  defend- 
ant fatal,  where  he  is  present  in  court  in  person  and  by 
counsel,  participates  in  the  trial  of  the  cause,  goes  on  the- 
witness  stand,  and  proceeds,  without  objection,  as  thougli 
he  had  been  arraigned? 

Counsel  for  appellant  relies  upon  the  cases  of  Territory 
vs.  Gonzales,  13  N.  M,  97,  and  United  States  vs.  Aurandt, 
15  N.  M.  292,  which  coneededly  lay  down  the  rule  that  ar- 
raignment and  plea  are  indispensable  to  a  valid  verdict 
and  judgment  of  conviction.  These  cases,  however,  were 
decided  while  Xew  Mexico  was  a  territory,  and  its  courts 
were  required  to  conform  to  the  views  of  the  Supreme- 
Court  of  the  United  States.  In  these  cases  the  territorial 
court  followed  the  rule  announced  by  the  United  States 
Supreme  Court  in  the  case  of  Grain  vs.  U,  S.,  162  U.  S. 
635.  This  case  was  overruled  by  that  court  in  the  recent 
case  of  Garland  vs.  State  of  Washington,  232  TJ.  S.  643. 
The  court  said. 
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'Technical  objections  rf  this  character  were  undoubt- 
edly given  much  more  weight  formerly  than  they  are  now. 
Such  rulings  originated  in  that  period  of  English  historj' 
when  the  accused  was  entitled  to  few  rights  in  the  presen- 
tation of  Ilia  defense,  when  he  could  not  be  represented  bj' 
counsel,  nor  heard  upon  his  oath,  and  when  the  punish- 
ment of  offenses,  even  of  a  trivial  character,  was  of  a  severe 
and  often  of  a  shocking  nature.  Under  that  system  the 
courts  were  disposed  to  require  that  the  technical  forms 
and  methods  of  procedure  should  be  fully  complied  with. 
But  with  improved  methods  of  procedure  and  greater 
privileges  to  the  accused,  any  reason  for  such  strict  ad- 
herence to  the  mere  formalities  of  trial  would  seem  to 
have  passed  away,  and  we  think  that  the  better  opinion, 
when  applied  to  a  situation  such  as  now  confronts  us,  was 
expressed  in  the  dissenting  opinion  of  Mr.  Justice  Peck- 
man,  speaking  for  the  minority  of  the  court  in  the  Crain 
case,  when  he  said  : 

'Here  the  defendant  could  not  have  been  injured  by  an 
inadvertence  of  that  nature.  He  ought  to  be  held  to  have 
waived  that  which  under  the  circumstances  would  have 
been  a  wholly  unimportant  formality.  A  waiver  ought  to 
be  conclusively  implied  where  the  parties  had  proceeded  a^ 
if  the  defendant  had  been  duly  arraigned,  and  a  formal 
plea  of  not  guilty  had  been  interposed,  and  where  there 
was  no  objection  made  on  account  of  its  absence  until,  as 
in  this  case,  the  record  was  brought  to  this  court  for  re- 
view. It  would  be  inconsistent  with  the  due  administra- 
tion of  justice  to  permit  a  defendant  under  such  circum- 
stances to  lie  by,  say  nothing  as  to  such  an  objection,  and 
then  for  the  first  time  urge  it  in  this  court.' 

Holding  this  view,  notwithstanding  our  reluctance  lo 
overrule  former  decisions  of  this  court,  we  now  are  con- 
strained to  hold  that  the  technical  enforcement  of  formal 
rights  in  criminal  procedure  sustained  in  the  Grain  cnsi' 
is  no  longer  required  in  the  prosecution  of  offenses  under 
present  systems  of  law,  and  so  far  as  that  case  is  not  in 
accord  with  the  views  herein  e^ipressed  it  is  necessarily 
o  verm  led." 
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Many  of  the  state  courts  have  departed  from  the  old 
practice  which  held  that  arraignment  and  plea  were  in- 
dispensable to  a  valid  verdict  and  judgment  of  conviction. 
The  cases  will  be  found  collected  in  a  case  note  to  State  vs. 
Walton,  13  L.  R.  A.,  N.  S.  811,  an  examination  of  which 
will  show  that  Arkansas,  Iowa,  New  York,  Geoi^a, 
Nebraska,  Washington  and  Montana  no  longer  adhere  to 
the  old  practice.  We  believe  that  the  correct  rule  was  an- 
nounced by  the  Supreme  Court  of  the  United  States  in 
the  Garland  case,  and  hold  that  appellant  can  not  raise,  in 
this  court,  the  question  that  she  was  not  arraigned,  where 
she  proceeded  with  the  trial  as  if  she  had  been  duly  ar- 
raigned, and  failed  to  object  or  in  any  manner  call  to  the 
attention  of  the  trial  court  the  fact  that  she  had  not  been 
arraigned. 

It  is  next  urged  that  the  trial  court  erred  in  giving  cer- 
tain instructions  to  the  jnrj',  of  its  own  motion.  No  ex- 
ception was  taken  by  appellant,  however,  to  any  of  the 
4  instructions,  hence,  they  are  not  reviewable  here.  State 

vs.  Lucero,  17  N.  M.  484;  U.  S.  vs.  Cook,  15  N.  M.  124. 

The  calves  in  question  were  found  enclosed  in  a  small 
alfalfa  pasture  near  appellant's  residence.  This  pasture 
was  surrounded  hy  a  post  and  wire  fence,  the  wires  being 
either  five  to  seven  in  number,  the  bottom  wire  being  eight 
to  twelve  inches  from  the  ground  and  the  second  wire  the 
same  distance  from  the  first,  while  the  remaining  wires 
were  somewhat  further  apart.  On  the  trial,  counsel  for 
appellant  propounded  to  one  of  her  witnesses,  the  follow- 
ing questions: 

"Q.  State  whether  Mrs.  Klasner  at  or  prior  to  this  24th 
day  of  August,  1909  (which  was  the  date  of  the  alleged 
larceny)  ever  said  anything  to  you  as  to  those  calves  that 
would  get  in  that  pasture." 

"Q.  I  will  ask  you  now  to  state  whether  or  not  yon  didn't 
have  standing  directions  from  Mrs.  Klasner  to  turn  the 
stock  out  of  that  pasture  when  you  found  the  stock  in  the 
pasture.  Whether  or  not  your  orders  from  her  while  you 
were  in  her  employ  up  to  the  24th  day  of  Augnst,  1909"? 

Upon  o!)jection  interposed  by  the  State,  the  court  re- 
fused to  permit  the  witness  to  answer  the  questions,  on 
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the  ground  that  statements  made  by  appellant  to  the  wit- 
ness, disconnected  from  the  alleged  crime,  tending  to  show 
absence  of  crimingl  intent,  would  constitute  self  serving 
declarations.  This  action  of  the  court  counsel  contend 
constituted  error,  but  aside  from  the  statement  that  the 
answers  sought  to  be  elicited  had  a  direct  bearing  on  the 
question'of  intent,  no  argument  is  advanced  in  support  of 
the  admissibility  of  the  evidence.  Appellant  could  testify 
as  to  her  intent,  and  we  can  see  no  reason  why  she  should 
have  been  permitted  to  prove  statements  made  by  her,  be- 
fore the  commission  of  the  alleged  crime,  in  no  way  a  part 
of  the  res  gestae,  for  the  purpose  of  establishing  a  fact  to 

which  she  could  testify.  It  is  a  familiar  and  well  es- 
5  tablished  rule,  that  declarations  made  by  a  defendant 

in  her  own  favor,  unless  a  part  of  the  res  gestae,  or  of 
a  confession  offered  by  the  prosecution,  are  not  admissible 
for  the  defense.  Wharton's  Criminal  Evidence  (lOtli  Ed.) 
Sec.  690.  If,  while  the  calves  in  question  in  this  case  had 
been  confined  in  the  appellant's  pasture,  she  had  requested 
the  witness  to  turn  them  out,  such  statement  would  have 
been  admissible  as  a  part  of  the  res  gestae.  The  witness 
had  been  in  the  appellant's  employ  for  four  or  five  years, 
and  so  far  as  the  question  disclosed,  the  orders  referred  to 
might  have  been  given  at  any  time  during  that  period. 
While  some  authority  can  be  found  in  support  of  the  ad- 
missibility of  such  evidence  (Wigmore  on  Evidence,  Sec. 
1732)  the  great  weight  of  authority  and  reason  is  against 
the  rule.  To  hold  such  evidence  competent  would  per- 
mit designing  criminals  to  manufacture  a  defense,  in  ad- 
vance of  the  commission  of  a  crime,  by  which  they  would 
be  able  to  prove  absence  of  criminal  intent,  by  statements 
made  to  others  of  their  purpose  or  object  in  doing  the  con- 
templated act,  and  by  such  statements,  not  made  under 
oath,  and  upion  which  the  searchlight  of  a  cross  examina- 
tion would  not  be  available,  mislead  the  jury  and  escape 
just  punishment.  Defendants  are  permitted  to  testify,  on 
the  witness  stand,  as  to  their  motive  or  intent,  and  no 
reason  exists  for  permitting  third  parties  to  testify  to 
declarations  of  intent  made  by  a  defendant,  not  against 
interest,  and  which  form  no  part  of  the  res  gestae  or  of 
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a  confeBsion  given  in  evidence  by  the  State.  In  the  case  ol' 
State  V8.  Dean,  51  S.  E.  534,  a  defendant,  charged  wilh 
murder,  sought  to  prove  certain  statementi*  which  l.e  had 
made  some  hours  before  the  murder  as  to  bis  pui-pfsc  in 
going  to  a  certain  place,  for  the  purpose  of  shoving  ab- 
sence of  evil  intent.    The  court  said : 

"In  the  case  of  State  vs.  Adams,  68  S.  C.  421.  47  S,  E. 
676,  it  is  said:  'The  rule  is  that  a  defendant  cannoE  intro- 
duce in  his  defense  his  own  statements  made  to  others. 
The  rule  is  thus  stated  in  9  Enc.  of  Law  (1st  Ed.)  ti9'i: 
'Declarations  and  statements  made  by  defendant  before 
the  homicide  regarding  matters  connected  thc-rewiih  ;ire 
not  admissible  in  his  defense  unless  they  fonn  a  part  of 
the  res  gestae,  but  where  tliey  tend  to  show  motive  for 
committing  the  homicide,  or  malice  in  its  commission, 
they  may  be  proved  by  the  prosecution,'  The  declarations 
were  not  a  part  of  the  res  gestae." 

In  the  case  of  Commonwealth  vs.  Kent,  6  Metcalf  2"2'.. 
the  Supreme  Court  of  Massachusetts  held,  that,  on  the 
trial  of  a  party  indicted  for  knowingly  having  in  his  pos- 
session an  instrument  adapted  and  designed  for  coining  or 
making  counterfeit  money,  that  it  was  not  competent  for 
him  to  give  in  evidence  his  declarations  to  an  artificer  at 
the  time  he  employed  him  to  make  such  instrument,  as  to 
the  purpose  for  which  he  wished  it  to  be  made. 

See  also  Birdson  vs.  State,  47  Ala.  68;  State  vs.  Van 
Zant,  71  Md.  541;  Xewcomb  vs.  State,  37  Miss  .383:  Peo- 
ple vs.  Wyman,  15  Cal.  70. 

For  the  reason  stated,  the  court  committed  no  error  in 
e.^clnding  the  offered  evidence. 

The  next  assignment  of  error  questions  the  action  of 
the  court  in  sustaining  the  objection  of  the  state  to  the 
following  questions,  propounded  to  a  witnes-s  for  defend- 
ant: 

"Q.  Now  I  will  ask  you  this  question.  Take  a  calf  from 
five  to  seven  months  old:  state  whether  a  calf  of  that  age 
is  capable  of  going  through  a  wire  fence  where  the  strands 
of  wire  range  from  eight  to  twelve  inchea  apart:  say  the 
bottom  wire  from  the  ground  ranges  from  eight  to  twelve 
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inches  and  tlie  next  wire  ranges  from  eight  to  twciv 
inches." 

This  question  was  followed  by : 

''State  whether  a  calf  of  the  description  mentione' 
could  go  through  wires  of  that  kind  from  the  experienc 
which  you  have  had  as  a  stock  man  covering  the  perio' 
you  have  mentioned." 

This  witness  had  qualified  as  an  expert,  and  appetlan 
sought  to  show  that  calves,  such  as  those  in  question,  coul 

have  gone  through  the  fence  which     surrounded  th 

6  pasture  in  which  the  calves  were  found.     The  troubl 
witii  the  questions,  however,  is,  tliat  the  fence  Burrountl 

ing  the  pasture  was  not  described  to  the  witness,  Thi 
fence  was  shown  by  all  the  witnesses  to  liave  had,  at  th 
time  in  question,  from  five  to  seven  strands  of  wire,  whil 
the  question  stated  called  ior  the  opinion  of  the  witness 
as  to  whether  calves  could  go  through  a  fence  of  two  wire* 
which  might  have  been  but  16  inches  high. 

■'Hypothetical  questions  must  be  based  upon  facts  as  t 
which  there  is  such  evidence  that  a  jury  might  reasonabl 
find  that  they  are  established."  17    Cyc.  347. 

Lastly  it  is  claimed  that  the  court  erred  in  not  grantin; 
a  new  trial  on  the  ground  of  newly  discovered  evidenc* 
TJiis  ground  of  the  motion  is  supported  by  the  affidavit  o 
appellant  alone,  in  which  she  states  that  Pablo  Verial  am 
.Tiesto  Chaves  were  repairing  a  fence  on  her  lands  tli 
latter  part  of  August,  1909,  and  that  they  saw  calves  go 
ing  through  the  fence  in  question;  that  such  witnesses  re 
sided  at  Picaeho,  in  said  Lincoln  County,  and  that  she  usei 
due  diligence  in  finding  all  the  facts  serviceable  to  her  ii 
her  defense.  Waiving  the  question  of  diligence  showr 
this  ground  of  the  motion  for  a  new  trial  was  properl 
overruled  by  the  trial  court,  because  of  appellant's  failur 
to  support  her  application  by  tlie  affidavits  of  the  witnes!* 
es.  as  to  what  they  would  testify  to,  or  to  offer  any  excus 

whatever  for  the  absence  of  such  affidavits.    It  is  a  fa 

7  miliar  and  well  established  rule  that,  "in  addition  to  tli 
affidavit  of  the  applicant,  the  newly  discovered  evidenc 

must  be  established  by  affidavits  of  the  new  witnesses,  set 
ing  forth  the  facts  to  which  they  will  testify,  or  a  satisfat 
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tory  escuse  muat  be  given  for  not  obtaining  such  afficinv- 
its."  14  Encv.  PI-  &  Pr.  825.  Territorj-  vs.  Claypool,  et  al., 
11  N.  M.,  568. 

Finding  no  available  error  in  the  record  the  judgment 
of  the  lower  court  will  be  affirmed,  and,  IT  IS  SO 
ORDERED. 


{No.  1712,  December  J,  1914) 
LOUIS   TRAUER,   Appellee,   vs.   ERNEST   MEYERS, 
Appellant. 

SYLLABUS  BT  THE  COURT. 

1.  Where  a  defendant  seU  up  In  his  answer  the  (act  that 
there  Is  another  suit  pending  between  the  parties,  wherein 
the  same  facts  alleged  In  the  complaint  may  be  litigated,  and 
tfale  allegation  Is  denied  In  the  reply.  It  is  incumbent  upon  de- 
fendant to  offer  proof  In  support  of  such  allegations 

P.  493 

2.  An  appellate  court  will  not  reverse  a  Judgment  tor  er- 
ror which  resulted  in  no  prejudice  to  the  party  seeking  to 
take  advantage  of  it.  P.  494 

3.  Neither  the  verdict  of  the  Jury  nor  the  findings  oF  a 
trial  court  will  be  disturbed  In  the  appellate  court,  when  they 
are  supported  by  any  subetantial  evidence,  P.  4B4 

Appeal  from  District  Court,  Bernalillo  County;  Herbert 
F.  Raynolds,  Presiding  Judge,    Affirmed. 

H.  C.  Miller,  Attorney  for  Appellant. 

Case  at  bar  should  have  been  liekl  in  abeyance  until  dis- 
posal of  equity  suit.  Pomerov's  Equitv  Jurisprudence,  {3rd. 
Ed.)  Vol.  4.  par.  1371;  Dwt  vs.  Orme,  41  Ga.  376;  Har- 
rison's Devisees  vs.  Fleming,  23  Ky.  537;  Stafford  vs.  Staf- 
ford, 25  La.  Ann.  223. 


JANUARY  TERM.  A.  D.  1914  «1 

Trau«r  T.  Meyers,  19  N.  M.  490 

Right  of  counsel  to  cross-examme  fully:  Eames,  et  al. 
V8.  Kaiaer,  142  U.  S.  488,  35  L.  Ed.  1091 ;  Lanier  vs. 
Branch  Bank  of  Montgomery,  18  Ala.  625 ;  Chandler  vs. 
Allison,  10  Mich.  480;  Fossbinder  vs.  Svitak,  16  Neb.  499. 
20  n.  W.  866 ;  Gummell  vs.  State,  43  M.  E.  909 ;  Coburn 
vs.  State,  73  N.  E.  164;  Walsh  vs.  Peterson,  81  N.  W.  853. 

A.  B.  McMiLLEN  and  Isaac  Bartii,  for  Appellee. 

Defendant  had  full  opportunity  to  make  any  proper 
defense  in  lower  court.  C.  L.  1897,  Sec.  2685.  sub-sec.  41, 
3. 

New  Mexico  follows  the  American  rule  that  cross-exam- 
ination can  only  relate  to  facts  and  circumstances  connect- 
ed with  the  matters  stated  on  direct  examination.  Jones 
on  Evidence,  p.  1038 ;  Philadelphia  Ey.  Co.  vs.  Larktns,  14 
Pet.  461;  Houghton  vs.  Jones,  1  Wall.  702;  Wills  vs,  Kus- 
sell,  100  U.  S.  621 ;  N.  P.  Ry.  Co,  vs.  Uriin,  158  U.  S.  371. 

Findings  of  lower  court,  if  supported  by  :>ulistimtial  evi- 
dence, are  conclusive.  Torlina  vs.  Trorlicht.  ii  X.  M.  54; 
Ford  vs.  Springer  Land  Association, '8  N.  .M.  ti7;  I'atter- 
9on  vs.  Hewitt,  11  N.  M.  15;  Richardson  vs.  Pier.:<?,  It  H. 
M.  338;  Mining  Co.  vs.  Hamilton,  14  X.  M.  2-i\K 

ON  MOTION  FOR  HEHBARINQ. 
H.  C.  Miller,  Albuquerque,  X.  M.,  for  Appellant. 

There  is  an  implied  warranty  of  title  in  pveiv  c-.ntract 
for  the  sale  of  lands.  Meyer  vs.  Madreperla.  96  Am.  St. 
Rep.  536;  Lounsbery  vs.  Locander,  25  X.  J.  Eq.  554. 

What  constitutes  prejudicial  or  harmless  error.  2  Rul. 
Cas.  Law  235 ;  also  at  page  255. 

Intention'of  parties  in  regard  to  partnership.  W  Vvc. 
432. 

STATEMENT  OP  FACTS. 

Appellant,  Ernest  Meyers,  contracted  with  the  Xew 
Mexico  Fuel  and  Iron  Company,  a  eorpora'i<>n.  for  the 
purchase  of  certain  real  estate  located  in   Kstancia,  Xew 
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Mexico.  Under  tlie  terms  of  tlie  agreement  Meiers  was 
to,  and  did,  pay  the  sum  of  $200.00  in  cash,  and  a  deed 
ivas  executed  by  the  corporation  and  placed  in  csc-i-ow  in 
the  Bank  of  Commerce  of  Albuquerque,  the  same  to  ix;  de- 
livered to  Meyers  upon  his  payment  of  the  balance  of  the 
purchase  price,  viz:  $3,000.00.  Sonic  time  after  makiiia; 
the  above  agreement.  Meyers  agreeil  witli  the  appellee. 
Trauer,  to  convey  to  him  au  undivided  one-half  interest  in 
the  property  for  one-half  of  the  original  purchase  price. 
Thereupon  Trauer  gave  Meyers  his  check  for  $700.00. 
vhich  was  emlorsed  by  Meyers  and,  at  the  request  of  Trauer, 
applied  on  the  $'^.000  note  of  ileyers  which  the  bank 
held  under  the  escrow  agreement.  Some  time  thereafter 
Meyers  agreed  to  coui'ey  the  remaining  one-half  interest 
in  the  real  estate  to  Trauer,  for  the  sum  of  $1,100,  at 
ffhich  time  he  gave  Meyers  his  check  for  $683.  which  was 
endorsed  by  Meyers,  and,  under  the  direction  and  at  the 
request  of  Trauer,  applied  on  the  note  held  by  the  bank. 
Thereafter  Trauer  tendered  Meyers  the  balance  of  the  pur- 
chase price  and  demanded  a  warranty  deed.  At  this  time 
:be  parties  discovered  that  this  real  estate  was  included  in 
I  trust  deed,  theretofore  executed  by  the  corporation,  and 
;hat  it  could  not  convey  the  same  free  and  clear  fmm  the 
iarae.  Meyers  refused  to  execute  a  warranty  deed,  but  did 
>fFer  to  convey  such  title  as  he  had.  Thereupon  Trauer 
jrought  suit  for  the  recovery  of  the  money  theretofore  paid 
Dy  him  to  Meyers,  less  certain  amounis  which  he  had  col- 
ected  as  rentals  on  said  property. 

Appellant  answered  the  complaint,  denying  that  he  had 
igreed  to  convey  to  appellee  by  warranty  deed  the  property 
n  question.  He  also  set  up  in  his  answer  the  fact  that  he 
lad  instituted  a  suit  in  equity  against  Trauer,  the  Bank  of 
Commerce,  the  Xew  Mexico  Fuel  &  Iron  Company  and  W. 
3.  Hopewell,  praying  for  an  accounting  as  to  the  transac- 
;ion,  and  a  settlement  of  the  respective  rights  and  interests 
)f  the  parties,  and  asked  that  this  cause  be  held  to  iiwnit 
:he  trial  and  determination  of  said  cause. 

To  the  answer  a  reply  was  filed  by  appellee,  denying  cer- 
ain  allegations  of  new  matter  contained  therein,  and  also 
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denying  thgt  the  rights  of  tlie  parties  L-ould.be  litigated  in 
the  equity  suit. 

The  issue  was  tried  to  the  court,  which  made  speoial 
fioding  of  fact  in  favor  of  the  appellee,  upon  which  con- 
clusions of  law  were  stated.  Judgment  was  entered  for  ap- 
pellee for  $1,349.75,  from  which  tlil^  appeal  is  proseculci'. 

OPINION. 

EGBERTS,  C.  J.— The  first  alleged  error  discussed  is  the 
refusal  of  the  court  to  hold  in  abeyance  the  present  action 
until  the  termination  of  the  equity  suit.  As  to  this  it  is  suf- 
ficient to  say  that  the  allegations  of  defendant's  answer 
1  in  this  regard  were  denied  in  the  reply,  and  no  evidence 
was  offered  by  defendant  to  support  his  contention. 

On  the  trial  appellee  testified  as  a  witness,  and  on  direct 
examination  went  fully  into  the  transactions  between  him- 
self and  appellant,  relative  to  the  real  estate  In  question. 
On  cross  examination  appellant's  counsel,  after  asking  cei- 
tain  questions  relative  to  what  was  said  between  the  parties 
at  the  time  the  original  agreement  was  entered  into,  pro- 
pounded the  following  question:  "And  you  entered  into  a 
partnership  agreement  with  him  did  you  not  ?"  Appellee's 
counsel  objected  to  this  question  on  the  following  ground : 
"I  object  to  that  as  not  proper  cross  examination.  Tisi'y 
set  that  up  as  a  defense  and  we  did  not  ask  anything  about 
a  partnership."  This  objection  was  sustained  by  the  court. 
This  ruling  is  assigned  as  error. 

While  the  objection,  on  the  ground  stated,  was  not  ten- 
able, because  appellee  had  gone  fully  into  the  whole  trans- 
action leading  up  to  the  acquirement  by  him  of  an  inter- 
est in  the  real  estate,  and  the  relation  of  the  parties,  in  his 
direct  examination,  still  we  think  the  error  was  harmless. 
The  rule  is,  that  "when  a  court  is  called  upon  to  deter- 
mine whether  a  particular  contract  constitutes  a  partner- 
ship between  the  parties  thereto,  its  controlling  purpose  is 
to  ascertain  their  intention  as  that  is  disclosed  by  the  entire 
transaction.  But  the  intention  which  controls  in  determin- 
ing the  existence  of  a  partnership  is  the  legal  intention  de- 
ducible  from  the  acts  of  the  parties,  and,  if  they  intend  to- 
do  a  thing  which  in  law  constitutes  a  partnership,  they  are- 
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partners,  although  their  purpose  was  to  avoid  the  creation 
of  Buch  relation.  Particular  clauses  in  the  contract,  or 
even  express  statenientB  that  it  does  or  does  not  constitute 
a  partnership,  are  not  conclusive  on  the  subject."  30  Cyc. 
360.  The  court  permitted  appellant  to  fully  cross  exam- 
ine appellee  as  to  all  that  was  said  and  done  at  the  time 
the  contract  for  the  acquisition  of  an  interest  in  the  real 
estate  by  appellee  was  entered  into,  and  their  subsequent 
conversationB  and  acts  likewise,  and  we  can  not  well  see 
how  appellant  was  injured  by  the  erroneous  ruling  in  ex- 
cluding this  particular  question.  Wlien  all  that  was  said 
and  done  by  the  parties  was  brought  out,  it  was  for  the 
court  to  determine  whether  siich  acta  and  agreements 

2  created  a  partnership  relation.  It  is  a  familiar  and  well 
establislied  rule,  that  an  appellate  court  will  not  reverse 

a  judgment  for  error  which  resulted  in  no  prejudice  to  the 
party  seeking  to  take  advantage  of  it.    3  Cyc.  383, 

The  remaining  assignments  of  error  ail  question  the 
sufficiency  of  the  evidence  to  Hustain  the  findings  of  the 
trial  court.  We  have  examined  the  record  and  find  that 
there  is  evidence  to  sustain  the  findings  of  tlie  trial  court. 
Appellee  testified  that  appellant  agreed  to  give  him  a  war- 
ranty deed  for  the  real  estate.  This  appellant  denied,  but 
the  trial  court  had  the  parties  before  it  and  was  better  able 
to  determine  the  truth  than  is  this  court.  In  the  case  of 
James  vs.  Hood,  19  X,  M.  234,  we  said,  "However,  under 
the  well  established  rule,  neither  the  verdict  of  the  jury 

3  nor  tlie  findings  of  a  trial  court  will  be  disturbed  in  the 
appellate  court,  when  they  are  supported  by  any  sub- 
stantial evidence,"  GoJdenberg  vs.  Law,  17  X,  M,  546,  131 
Pac.  499.    This  case  comes  within  the  rule. 

Finding  no  available  error  in  the  record,  the  judgment 
of  the  trial  court  will  be  affirmed,  and,  IT  IS  SO  ORDEE- 
ED. 
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(No.  1631,  December  2,  1»14) 
GROSS,  KELLY  &  COMPAXY,  Appellant,  v*.  SIMOX 
BIBO  and  NATHAX  BiBO,  Appellees. 

SYLLABUS  BY  THE  COUHT. 

1.  A  truiBsctlon  which  1b  c&pable  of  belog  rescinded  on 
the  KTOnnd  of  fraud,  1b  to  be  treated  as  good  untl)  rescinded 
■nd  not  aa  bad  until  conftrmed;  but  auch  contract  1b  not  to 
be  considered  as  rescinded  only  as  of  the  date  ot  the  decree 
of  the  court  Betting  the  transaction  aside,  but  as  of  the  datp 
ot  the  unequivocal  and  open  declaration  ot  the  Injured  party 
that  be  demands  a  rescission,  tolloned,  upon  a  refusal,  by  a 
prompt  application  to  the  courts. 

P.  503 

2.  A  secret  preference,  given  to  one  of  the  creditors  sign- 
ing a  compositlou  agreement  in  order  to  induce  him  to  as. 
sent  to  the  same,  renders  the  composition  agreement,  as  to 
the  Innocent  creditors  who  sign  the  same,  voidable  only,  and 
SDCh  contract  continues  In  full  force  and  effect  until  the  fraud 
is  discovered,  and  the  election  to  rescind  Is  exercised. 

P.  B06 

3.  Consideration,  like  every  other  feature  and  element 
of  a  contract,  is  a  matter  of  agreement,  upon  which  the 
minds  of  the  contracting  parties  must  meet  and  agree. 

P.  S16 

i.  Hence,  where  B's  creditors  signed  a  composition  agree- 
ment, whereby  they  agreed  to  accept  thirty-flve  per  cent  ot 
their  claims  against  him  In  full  Bettiement,  but  the  signature 
ot  M,  one  ot  such  creditors,  was  obtained  by  B's  agreeing  to 
give  him  secret  preference  of  fifteen  per  cent,  and  Q.  another 
ot  hia  creditors  who  had  algned  the  agreement,  upon  being 
paid  the  tbirty-flve  per  cent  provided  tor,  demanded  of  B  that 
he  execute  and  deliver  to  him  promissory  notea  tor  the  aixtT^ 
Ave  per  cent,  which  was  done,  but  Q  at  that  time  had  no  knowl- 
edge <^  the  aecret  preference  given  M  and  did  not  base  hia 
demand  upon  that  tact,  but  such  tact  caused  B  to  execute  the 
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notee,  because  of  bla  fear  tbat  Q  would  uneartb  the  fraud, 
and  all  the  creditors  would  attempt  to  avoid  the  compoBltlon: 
Held,  that  the  minds  of  the  contracting  parties  did  not  meet 
and  agree  upon  the  consideration.  Held  furtber,  that  wblle- 
O,  upon  discovering  the  fraud,  could  avoid  the  transaction,  and 
recover  the  balance  of  hU  claim,  auch  fraud,  when  discovered, 
would  not  relate  back  to  tbe  execution  of  the  notes,  and  sup- 
ply a  consideration,  which  was  not  the  consideration  upon 
which  the  minds  of  the  parties  met  and  agreed. 

P.  BIT 

6.  After  the  voluntary  release  of  a  debt,  an  express  prom- 
ise does  not  revive  it,  nor  does  It  form  a  sufflclent  consider- 
ation to  support  a  new  promise. 

P.  518 

6.  A  naked  agreement  by  one  party,  not  to  engage  In  bus- 
iness in  competition  with  another  party,  Is  in  contraventloa 
of  public  policy.  ,and  therefore  void.  P.  519 

7.  Where  a  contract  in  restraint  of  trade  is  subsidiary  to- 
the  main  purpose  o[  disposing  of  an  established  business,  or 
other  legitimate  object,  and  the  restraint  is  no  broader  than 
Is  necessary  to  protect  the  good  will  of  the  business  sold,  the 
restraint  is  reasonable  and  tbe  contract  valid.  P.  526 

Appeal  from  District  Court,  Bernalillo  County;  Mer- 
ritt  C.  Mechein,  Presitling  Judge.    Affirmed. 

Neill  B.  Field,  for  appellant. 

Law  presiinies  that  promissory  notes,  such  as  those  in 
suit,  rest  upon  a  valid  conBideration,  and  in  absence  of  le- 
gal evidence  Bufficient  to  overcome  that  preBumption,  plain- 
tiff was  entitled  to  a  directed  verdict.  2  Story  on  Prom. 
NotcB,  7th  Ed.,  Sec.  181;  60  Mass.  364;  2  Best  on  Ev.. 
Morgan's  Notes,  Sec.  429;  2  Greenleaf  Ev.  Sees.  171-2; 
SecB.  24,  28,  Stata.  N.  M.;  L.  1907,  Chap.  83,  p.  169:  127 
Pac.  1019;  156  TT.  S.  432;  8  Cvc.  225;  97  Mass.  97:  3  So.. 
422. 
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Evidence  offered  on  behalf  of  defendants  not  only  nega- 
tive defease  pleaded,  but,  taken  as  true,  eatabliebed  affir- 
matively valid  consideration  for  notes.  72  Pac.  761;  1  Par- 
sons on  Contracts,  6th  Ed.  383;  131  TJ.  S.  246;  137  Maes. 
143;  28  Pa.  St.  225;  12  Ser.  &  Rftwie,  176;  21  N.  il.  12^l 
78  Me.  482;  72  Pac.  761;  131  U.  S.  246;  137  Mass.  143; 
28  Pa.  St.  225. 

Plaintiff  had  right  to  allege  and  prove  facts  showing  that 
composition  agreenjent  was  void  for  fraud.  1  Suth.  Code, 
PI.  Sec.  817;  134  U.  S.  614. 

An  agreement  by  plaintiff  not  to  engage  in  business  in 
competition  with  defendant  is  not  unlawful  and  contra- 
venes no  public  policy.  193  U.  S.  197;  221  U.  S.  1,  50-51; 
Ibid,  54-56,  57-59,  66;  197  U.  S.  115;  Sees.  1293,  1294 
C.  L.  1897;  20  Wall  64;  116  Fed.  304;  114  la.  574;  45 
Minn.  272;  115  Cal.  16;  8  Mass.  223;  111  Mich.  896;  60 
N.  J.  L.  5;  58  S.  J.  E.  507:  119  S.  C.  1;  41  Sou.  203; 
WilB.  Rev.  &  Ann.  St.  Okl.  1903,  Sees.  819,  820 ;  88  N.  W. 
713;  94  S.  W.  13 ;  83  X.  W.  842:  106  X.  Y.  473;  71  Fed. 
659;  64  Fed.  94fl;.193  U.  S.  197;  2U  U.  S.  177. 

VioiL  &  Jamison;  for  Appellee. 

Under  no  legal  theory  could  plaintiff  have  been  entitled 
to  a  directed  verdict  in  its  favor  upon  testimony  of  defend- 
ants. 8  Cyc.  468;  97  L.  R.  A.  33;  122  Fed.  Rep.  355;  4 
Fed.  Cas.  646;  115  Fed.  Hep.  162;  78  Me.  482;  84  Am. 
Dec.  576:  41  Am.  Dec.  406-407;  84  Am.  Dec.  576;  24 
Me.  561 ;  supra ;  11  Col.  301 ;  3  Mete.  (Kv.)  519:63  N.  H. 
229;  120  N.  Y.  406;  15  Ohio  392;  90  Phil.  99 ;  7  R.  I. 
470 ;  24  Me.  561 ;  15  Lea  (Tenn.)  569 :  10  L.  J.  Exch.  346. 

Alleged  agreement  by  plaintiff  not  to  engage  in  busi- 
ness in  competition  with  defendants  was  invalid  and  evi- 
dence relating  thereto  was  properlj-  stricken.  Page  on  Con- 
tracts. Vol.  1,  pp.  584.  686;  53  Fed.  562;  50  L.  R.  A.. 
175;  51  L.  R.  A.  785,  787;  37  S.  E.  477;  41  So.  203;  92 
Fed.  470;  77  Fed.  29;  52  Fed.  562;  127  Ala.  110;  160 
Mass.  50;  195  Mich.  84:  84  Mich.  76;  127  N.  C.  457;  171 
U.  S.  558;  15  X.  M.  660;  165  N.  Y.  545;  1^6  U.  S.  293; 
171  r.  S.  578 ;  194  IT.  S.  618 ;  85  Fed.  Rep.  271 ;  221  TJ. 
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S.  1;  166  U.  S.  290;  154  App.  X.  Y.  401:  139  X.  Y.  263- 
265;  164  X.  Y.  404;  171  U.  H.  567,  578:  85  Fed.  Hep. 
271;  196  U.  S.  375:  193  U.  S.  361;  182  U.  S.  205;  221  U. 
S.  100;  124  U.  S.  465. 

After  real  consideration  for  notes  as  testified  by  plain- 
tiff liad  been  stricken  out  as  illegal,  plaintiff  had  no  right 
to  allege  or  prove  another  consideration.  82  C.  C.  A.  35: 
11  L.  R.  A.  1069;  209  Fed.  568;  157  U.  S.  154;  70  C.  C. 
A.  463;  73  C.  C.  A.  350;  113  X.  Y.  220;  112  X.  Y.  652; 
64  Ohio.  St.  100;  61  Misc.  56. 

MEMORAXDUM  BRIEF  FOR  APPEIXAXT 

For  purposes  of  this  case  words  "void"  and  "voidable" 
have  same  meaning.  44  Pa.  St.  1 ;  56  la.  201 ;  67  Fed. 
948;  36  la.  201. 

I^gal  effect.  39  Conn.  540;  14  Gray  (Mass.)  ISO:  158 
Mass.  366:  58  Minn.  195;  115  Fed.  162;-93-Cal.  104. 

ADDITIOXAL  BRIEF  FOR  APPELtEES. 

Words  "void"'  and  "voidable".  44  Pa.  St.^J ;  su]»ra,  (ip. 
14,  15 ;  52  Fed.  926 :  50  Mo.  284 ;  14  Oluo  St.'85 ;  45  Mich. 
108;  46  Mich.  78:  40  Wis.  131;  0  Wis.  615;  46  Mich.  82; 
14  Ohio  St.  80:  26  X.  H.  232;  50  Mo.  284;  36  Ohio  201; 
1  X.  J.  Ill;  40  Wis.  131;  50  X.  H.  538;  L.  Rep.  2.  H. 
L.  325,  346,  375;  8  Wright  Pa.  9;  4  Daly  171:  Par.  206 
Bish.;  9  Cyc.  431-3:  27  L.  B.  A.  33;  14  Gray  (Mass.)  180 
107  X.  Y.  518 :  8  Cyc.  477 ;  81  Hun.,  p.  9 ;  46  X.  Y.  533 ; 
supra,  p.  583 :  68  Minn.  193 :  92  Cal.  104. 

STATEMENT  OF  FACTS. 

This  action  was  instituted  in  the  court  below  by  the  ap- 
pellant, against  the  appellees,  to  recover  on  four  promis- 
sory notes,  dated  April  2,  lil08,  aggregating  $8,058.85. 
and  due  respectively,  on  or  before  October  15,  1908,  Jan- 
nary  15.  1909,  August  1.  1909  and  January  1,  1910.  The 
notes  contained  the  ordinary  ten  per  cent  attorney's  fee 
clause,  and  jirovided  for  interest  at  the  rate  of  six  per 
centum  per  annuum. 
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The  defendants,  by  their  answer,  admitted  tite  execu- 
tion and  deliven'  of  the  notes,  and  that  the  same  had  not 
been  paid,  but  alleged  that  there  was  no  consideration  for 
anv  of  said  notes,  and  set  up  that  on  or  about  March  6, 
1908.  the  plaintiff,  among  other  creditors,  accepted  and  be- 
came a  party  to  a  creditor's  composition  agreement,  where- 
by the  creditors  of  the  S,  Bibo  Ifercantile  Company,  of 
which  the  defendant  Simon  Bibo  was  the  owner  and  pro- 
prietor, agreed  to  accept  a  thirty-five  per  cent  cash  com- 
promise of  their  respective  claims  as  a  final  eettlenient  in 
full  of  the  claims  and  amounts  due  to  them  respectively 
from  the  S.  Bibo  Mercantile  Company  and  the  said  defend- 
ant. Simon  Bibo,  and  they  filed  witli  their  answer  a  copy 
of  the  composition  agreement.  They  further  alleged  that 
the  remaining  creditors  of  the  S.  Bibo  Mercantile  Com- 
pany and  the  defendant,  Simon  Bibo,  accepted  said  cred- 
itors composition  agreement,  a  short  time  subsetiuent  to 
March  6,  1908,  and  that  in  pursuance  of  said  creditor's 
composition  agreement,  said  thirty-five  per  cent  of  their 
resipective  claims  was  paid  to  all  creditors,  in  behalf  of  said 
S,  Bibo  Mercantile  Company  and  Simon  Bibo,  including 
the  plaintiff;  that  said  composition  agreement  was  execut- 
ed and  that  all  of  said  creditors,  including  the  plaintiff, 
i-eleased  their  respective  claims  against  the  S.  Bibo  Mer- 
cantile Company  and  the  defendant,  Simon  Bibo. 

Tliey  further  set  up  that  the  amount  of  their  original  in- 
debtedness to  the  plaintiff  was  $12,398.23;  that  in  pursu- 
ance of  the  said  composition  agreement  they  paid  the  plain- 
tiff $4,339.38,  and  that  there  remained  unpaid  to  the  plain- 
tiff sixty-five  per  cent  of  the  original  indebtedness,  amount- 
ing to  $8,058.85,  and  alleged  "that  the  taking,  obtaining 
and  securing  of  these  notes  was  an  attempt  upon  the  part 
of  said  plaintiff  to  secure  a  fraudulent  preference  over  the 
other  creditors  after  said  composition  agreement  bad  been 
accepted  by  all  the  creditors,  and,  upon  advise  of  counsel, 
that  such  taking,  obtaining  and  securing  was  in  contra- 
vention of  public  policy." 

Plaintiff,  by  reply,  denied  that  the  notes  were  executed 
without  consideration  and  alleged  that  they  were  made, 
executed  and  delivcreil  for  a  gooil  and  valuable  consider- 
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ation  received  by  the  defendants  at  aud  before  tlie  mafcinf;, 
execution  and  delivery  thereof;  admitted  that  tlie  plaintiff 
becanie  a  party  to  and  accepted  the  composition  agreement. 
Denied,  that  in  pursuance  of  said  compoHition  agreement 
thirty-five  per  cent  of  the  rcBpective  claims  was  paid  to  all 
creditors  of  the  S.  Bibo  Mercantile  Company,  but  on  the 
contrary,  alleged  that  the  S.  Bibo  Mercantile  Company 
paid  to  the  First  National  Bank  of  Albuquerque,  one  of  the 
creditors,  its  claim  in  full,  notwithstanding  the  said  com- 
position agreement,  and  as  an  inducement  to  said  First 
National  Bank  to  sign  said  composition  agreement,  all 
without  the  knowledge  of  the  other  creditors,  etc.  That 
at  the  time  of  the  making,  execution  and  delivery  of  the 
said  promissory  notes  by  the  defendants  to  the  plaintiff, 
the  said  composition  agreement  was,  and  was  well  known 
'(V  the  defendants  to  be,  voidable  at  the  election  of  the 
plaintiff  because  of  the  preference  before  that  time  agreed 
to  he  given  by  the  defendants  to  the  said  First  National 
Bank  of  Albuquerque. 

The  case  was  tried  to  a  jury,  and  plaintiff  failed  io  es- 
tablish the  allegations,  as  to  the  secret  preference  of  the 
First  National  Bank  of  Albuquerque.  The  evidence,  how- 
ever, developed  the  fact  that  the  Mcintosh  Hardware  Com- 
pany had  been  paid  fifteen  per  cent  more  than  the  tliirty- 
five  per  cent  agreed  upon  in  the  composition  agrccTncnt. 
Whether  such  payment  was  a  secret  preference  was  a  dis- 
puted question.  The  evidence  for  the  defendants  was  to  the 
effect  that  it  was  agreed  by  the  other  creditors,  including 
the  plaintiff,  that  defendants  should  have  the  right  Io  pay 
some  of  the  small  creditors  more  than  thirty-five  per  cent 
of  their  claims  to  effect  a  settlement,  if  necessary,  and  that 
the  payment  in  quCfition  was  made  pursuant  to  said  agree- 
ment. Plaintiff,  on  the  other  hand,  offered  proof  to  show 
the  contrary.  But  it  was  clearly  established  that  tlie  i.laint- 
iff  had  no  knowledge  of  the  alleged  secret  preference  until 
the  fact  was  developed  upon  the  trial  of  the  cause,  v.here- 
upon  plaintiff  asked  and  was  granted  leave  to  file  a  trial 
amendment,  setting  up  such  facts.  Later  during  the  trial, 
upon  motion  of  the  defendants,  the  paragnpli  of  Ibc  re- 
ply, setting  up  the  alleged  secret  preference  of  t(:e  Mcln- 
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tosh  Hardware  Company  was  stricken  out  by  the  court,  up- 
on the  theory,  that  8uch  secret  preference  beiufr  unknown 
to  the  plaintiff,  at  the  time  the  notes  were  cxtinited,  h(.hK1 
not  furnish  or  supply  a  valid  consideration  'or  the  notes. 

The  evidence  offered  on  behalf  of  the  deftiidaiits,  Itrief- 
ly  summarized,  and  viewed  in  the  aspect  most  favorable  to 
the  plaintiff,  established  the  following  facts:  All  the 
creditors,  including  plaintiff,  had  signed  a  composition 
agreement,  agreeing  to  accept  thirty-five  per  cent  of  their 
claims  in  full  settlement,  except  Mcintosh  Hardware  Com- 
pany, who  refused  to  sign  unless  defendant  agreed  to  pay 
it  fifteen  per  cent  additional,  which  defendants  agreed  to 
do,  and  did.  but  this  fact  was  unknown  to  plaintiff,  and 
was  only  developed  upon  the  Vrial  of  the  cause,  as  stated. 
Simon  Bibo.  on  April  2nd,  1908,  called  at  the  office  of 
plaintiff,  and  handed  George- A  mot.  plaintiff's  representa- 
tive, a  check  for  thirty-five  per  cent  of  its  claim,  pursuant 
to  the  composition  agreement  which  it  had  siffued.  Aniot 
refused  to  give  him  a  receipt  and  said  that  if  he  would  not 
sign  the  notes  for  the  balance  they  would  open  the  whole 
case  again;  that  he  signed  the  notes  without  knowin;:  wliiit 
he  was  doing.  There  was  other  evidence  to  t!ie  s^ne  ef- 
fect, but  it  is  not  material  and  will  not  be  stated.  There 
was  also  evidence  tending  to  show  that  the  creditors  had 
authorized  Bibo  to  pay  some  of  the  small  creditors  more 
than  thirti'-tive  per  cent  of  their  claims,  if  necessarv,  m  or- 
der to  effect  a  settlement,  but  for  the  purpose  of  thi^i  ease 
we  shall  treat  the  evidence  as  establishing  the  converse.  At 
the  conclusion  of  defendants"  case  plaintiff  moved  for  an 
instructed  verdict,  which  was  denied. 

On  behalf  of  the  plaintiff,  George  Arnot  testified  in  re- 
buttal that  plaintiff  accepted  from  the  S.  Bibo  Mercantile 
Company  the  thirty-ilve  per  cent  provided  for  by  the  ciu!'- 
position  agreement  and  discharged  it  from  all  further  lia- 
bility on  account  of  that  claim :  that  subsequent  to  the  sif^n- 
ing  of  the  composition  agreement  by  himself  on  behalf  of 
the  plaintiff,  he  had  a  conversation  with  Simon  Bibo  and 
Solomon  Bibo.  in  which  he  told  them  that  inasmuch  as 
they  had  "stuck"  the  plaintiff  for  over  $8,000,  "I  propose 
to  get  that  money  and  more  back  by  going  into  business 
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in  competition  with  you  in  Grants  or  near  Grants,  >vi<] 
that  I  had  already  had  the  matter  np  with  a  view  of  Eeleoi- 
inp  a  place  where  we  wouM  go  in";  that  on  tlie  2inl  day  uf 
April,  1908,  Simon  Bibo  and  Solomon  Bilto  came  to  the 
office  of  plaintiff  and  tendered  a  check  in  payment  of  ilie 
thirty-five  per  cent  dividend  that  was  to  reliev--j  them  and 
a  receipt  was  given  for  the  check.  Solomon  Bilio  then  ask- 
ed in  regard  to  the  intention  to  establish  n  store  at 
Grants  and  Arnot  told  him  it  was  (he  intention  to  start 
such  a  store  in  order  to  recover  the  money  lost  hy  plaintiff 
in  tnisting  Simon  Bibo.  Either  Solomon  Bibo  or  Simon 
told  Arnot  that  if  plaintiff  would  not  go  into  business  out 
there,  they  would  pay  all  the  ■.norey  that  phtintift  had  lot^t 
on  the  settlement  that  was  nia'le.  and  thcv  proposed  to 
give  the  plaintiff  the  notes  in  question  if  plaintiff  would 
not  go  into  business  at  or  near  Grants,  as  contemplateil.  in 
competition  with  S.  Bibo  and  Company.  Plaintiff  ac- 
cepted the  notes  and  refrained  from  entering  into  Imsine*? 
in  competition  with  Bibo  at  or  near  Grants  because  of  the 
execution  of  the  notes,  and  that  the  consideration  for  the 
notes  was  the  agreement  of  plaintiff  not  to  go  into  hnsi- 
ness,  in  competition  with  the  Bibos  at  said  place ;  that  prior 
to  signing  the  notes  he  had  investigated  business  conditions 
at  Grants  and  was  satisfied  that  by  entering  into  the  gen- 
eral merchandise  and  wool  business  in  that  vicinity,  Gro^s- 
Kclly  &  Company  could  recoup  all  the  money  it  had  Ust 
by  the  composition  agreement;  that  at  the  time  the  notes 
were  signed  he  had  no  knowledge  that  any  creditor  had  a 
secret  arrangement  whereby  they  would  receive  more  than 
thirty-five  per  cent  as  a  consideration  for  their  signature 
to  such  agreement- 

On  motion  of  counsel  for  defendants  the  court  stmck 
out  the  testimony  of  Mr.  Arnot  as  to  the  consideration 
for  the  notes,  upon  the  ground  that  refraining  from  start- 
ing a  store  at  Grants  constituted  a  contract  shown  to  be 
stifling  competition  and  in  unreasonable  restraint  of  trade 
and  against  public  policy. 

Each  party  moved  for  a  direcled  verdict  in  its  favor, 
and  the  court  sustained  the  motion  of  defendants  and  over- 
ruled that  of  plaintiff,  and  a  verdict  was  thereupon  return- 
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ed  fnr  the  defendants,  in  pursuance  of  that  direction.  A 
motion  for  a  new  trial  was  made  and  overruled,  and  plaint- 
iff appeals. 

OPINION. 
ROBERTS,  C.  J.— Tliere  are  tliree  principal  and  con- 
trolling questions  presente{l  for  determination  in  tiiis  case, 
which  may  be  stated  as  follows: 

(1)  Does  a  secret  preference  given  to  one  of  the  credit- 
ors signing  a  composition  agreement  in  order  to  induce 
him  to  assent  to  the  same,  render  the  composition  agree- 
ment, as  to  the  innocent  creditors  who  sign  the  same,  voitl, 
or  only  voidable  ? 

(2)  It  is  essential  that  the  minds  of  the  payor  and 
payee  of  a  promissory  note  meet  and  agree  upon  the  con- 
sideration for  which  the  same  is  given  ? 

(3)  Is  a  naked  agreement  by  one  party,  not  In  engage 
in  business  in  competition  with  another  party,  in  contra- 
vention of  public  policy  ? 

While  there  is  a  conflict  of  evidence  in  this  case  upon 
the  question  as  to  whether  the  preference  given  by  the  Bi- 
hos  to  the  Mcintosh  Hardware  Company  was  with  the 
knowledge  and  assent  of  the  appellant,  in  considering  the 
case  we  must  assume  that  it  was  without  such  knowledge 
and  assent,  because  the  court  could  not  properly  have  di- 
rected a  verdict  for  appellees,  in  view  of  such  conflict,  if 
their  rights  were  affected  by  such  preference.  There  was 
no  question  but  that  Gross-Kelly  &  Company  had  no 
knowledge  of  the  alleged  secret  preferentre  at  the  time  they 
procured  the  execution  of  the  notes  by  the  Bibos,  as  sucli 
fact,  if  full  credit  be  given  to  the  evidence  of  their  repre- 
sentative, was  unknown  until  it  developed  upon  the  trial 
of  this  case,  some  two  or  three  years  after  the  execution  of 
the  notes.  If  the  secret  preference  rendered  the  composi- 
tion agreement  void,  Simon  Bibo  owed  Gross-Kelly  &  Com- 
pany the  money  represented  by  the  notes  at  the  time  of 
their  execution,  and  the  only  question  then  for  determina- 
tion would  be,  as  to  whether  this  debt,  so  owing,  was  the 

consideration  upon  which  the  minds  of  the  contracting 
1  parties  met  and  agreed.    On  the  other  hand,  if  such  se- 
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cret  preference  rendered  tlie  composition  agreement 
voidable  only,  at  tlie  election  of  the  innocent  creditor  or 
creditors,  tlie  composition  agreement  wonld  be  valid  and 
effective  until  the  creditor  unequivocally  and  openly  de- 
manded a  rescission,  or  gave  notice  of  his  election  not  to 
abide  by  the  composition  agreement.  Hence,  if  appellant 
had  no  knowledge  of  the  fraud  at  the  time  the  notes  were  ex- 
ecuted, and  had  not  elected  to  rescind  because  of  such 
fraud,  Simon  Bibo  would  not  owe  it  the  balance  of  the 
debt,  the  compromise  and  release  of  which  had  been  secur- 
ed by  the  fraud,  for,  as  stated  by  M?r.  Bispham  (Bispham'a 
Principles  of  Equity,  4th  Ed.  Sec.  472.) : 

"A  transaction  which  is  capable  of  being  rescinded  on 
the  ground  of  fraud,  is  to  l>e  treated  as  good  until  re- 
scinded, and  not  as  bad  until  confirmed;  or,  in  other 
words,  that  a  contract  which  maj/  be  set  aside  at  the  option 
of  the  injured  party,  is  to  be  considered  as  being  in  ef- 
fective operation  until  that  party  takes  measures  to  enforce 
his  right  to  rescind.  This  was  well  put  by  Mr,  Mellish,  in 
his  argument  in  Oakes  vs.  Turquand  Iiefore  the  House  of 
Lords,  in  the  following  query :  'when  you  say  that  an  agree- 
ment is  voidable  and  not  void,  and  when  the  complainant 
endeavors  to  insist  upon  hia  right  to  treat  it  as  void,  is  the 
agreement  to  be  taken  as  valid  until  rescinded,  or,  when 
rescinded,  to  be  taken  to  have  been  void  from  the  first? 
And  this  query  was  answei-ed  by  the  tribunal  to  which 
it  was  addressed  to  the  effect  that  the  agreement  was  to  he 
taken  as  subsisting  until  rescinded;  but  with  this  import- 
ant qualification,  that  it  was  not  to  be  considered  as  res- 
cinded only  as  of  the  date  of  the  decree  of  the  court  setting 
the  transaction  aside,  but  as  of  the  date  of  the  unequivocal 
and  open  declaration  of  the  injured  party  that  he  demands 
a  rescission,  followed,  upon  a  refusal,  by  a  prompt  applica- 
tion to  the  courts."  Oakes  vs.  Turquand,  L,  R.  3  H.  L. 
Cas.  .325:  and  see  also  ft  Cyc.  431. 

Accepting  the  above,  as  a  correct  statement  of  the  law, 
the  importance  of  determining  whether  the  secret  prefer- 
ence rendered  the  composition  agreement  void,  or  only 
voidable,  will  be  apparent. 

An  investigation  of  the  text  Ijooks  and  reported  cases 
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discussing  the  question,  as  to  the  effect  of  a  secret  prefer- 
ence given  to  a  creditor  to  induce  liim  to  sign  a  conipoBi- 
2  tion  agreement,  on  the  rights  of  innoc&nt  creditors  who 

sign  the  same,  will  disclose  that  ihe  words  "void"  ami  . 
"voidable"  are  used  interchangeably,  and  without  appar- 
ent distinction  as  to  meaning.  The  two  words,  however, 
in  so  far  as  the-  rights  of  the  parties  to  this  case  are  con- 
cerned, have  a  widely  difTereut  meaning.  In  many  cases 
it  is  perhaps  true  that  a  distinction  between  the  meaning 
of  the  words  would  be  of  no  consequence.  For  example,  in 
the  present  case,  if  Gross-Kelly  &  Co,  had  discovered  the 
fraud  prior  to  the  execution  of  the  notes,  and  had  electetl 
not  to  be  bound  by  the  composition  agreement,  such  agree- 
ment would  have  heen  void  as  to  them  at  the  time  the  notes 
were  executed,  for  by  their  election  they  would  have  made  it 
void  from  the  time  of  such  election.  For  this  reason  perhaps 
.  the  word  "void"  is  often  used  when  in  fact  "voidable" 
would  be  the  technically  correct  expression.  The  following 
quotation  from  the  case  of  Van  Shaack  vs.  Rohbins,  '.'"> 
Iowa  301,  is  illustrative  of  the  fact  that  the  word  "void"  i* 
not  always  used  to  convey  the  idea  that  a  contract  is  null  ami 
incapable  of  ratification. 

"The  word  'void'  has,  with  lexicographers,  a  well-de- 
fined meaning:  "of  no  legal  force  or  effect  whatsoever; 
null  and  incapable  of  confirmation  or  ratification.'  Web- 
ster's Die.  'But  it  is  sometimes  and  not  unfrequently, 
used  in  enactments  by  the  legislature,  in  opinions  by 
courts,  in  contracts  by  parties  and  in  arguments  by  coun- 
sel, in  the  sense  of  voidable;  that  is  capable  of  being  avoid- 
ed or  confirmed.'  lb.  The  word  'void'  when  used  in  any  of 
these  instruments,  will  therefore  be  construed  in  the  one 
sense  or  the  other,  as  shall  best  effectuate  the  intent  in  its 
use,  which  will  be  determined  from  the  whole  of  tlie  lan- 
guage of  the  instrument  and  the  manifest  purpose  it 
was  framed  to  accomplish.  •  •  • 

■  These  cases  abundantly  show  that  the  word  roiil  does 
not  always  mean  null  and  incapable  of  confirmation;  but 
its  true  meaning  is  always  to  be  detennined  from  all  the 
language  used  and  the  intent  therebj^  manifested.  Wheri" 
the  word  is  used  to  secure  a  right  to  or  confer  a  benefit  on 


506  SUPREME  COURT  OF  NEW  MEXICO 

GroBS-Kelly  ft  Co.  v.  Bibo.  IS  N.  M.  496       • 

the  public,  it  will,  as  a  rule,  be  held  to  mean  null  and  in- 
capable of  confirmation.  But  if  useil  respecting  the  rights 
of  individuals  capable  of  protecting  themselves,  it  will  of- 
ten be  lield  to  mean  voidable  only." 

From  an  investigation  of  many  of  the  reported  cases, 
we  find  that  where  a  court  means  "relatively  void"  as  dis- 
tinguished from  "absolutely  void",  the  word  "void"  is  used 
as  often,  if  not  more  so,  than  the  word  "voidable",  to  in- 
dicate that  meaning,  as  it  is  seldom  necessary  to  distin- 
guish the  meaning  of  the  words,  where  the  act  has  boon 
avoided  by  the  innocent  party  who  has  the  right  to  avoid 
it.  Tn  the  case  of  Terrell  vs".  Anchauer,  14  Ohin  St.  S-J. 
we  find  the  following : 

"And  the  use  of  the  word  'void'  in  a  loose  and  uncertain 
sense  is  no  novelty  either  in  legislation  or  the  language  of 
jurists." 

Then  the  Ohio  case    quotes     AUia  v.  Billings.  iJ  Afot-  ■ 
calf.  417,  which  takes  the  position  that  the  word  void 
ought  to  be  applied  only  to  those  contracts  that  are  abso- 
lutely void  and  that  it  should  not  he  used  to  indicate  what 
other  jurisdictions  say  is  relatively  void.  The  court  said: 

"The  term  'void'  as  applicable  to  conveyances  or  otlicr 
agreements,  has  not  at  all  times  been  used  with  technical 
precision,  nor  restricted  to  its  peculiar  and  limited  sense 
as  contradistingui&tied  from  'voidable':  it  being  frequently 
introduced,  even  by  legal  writers  and  jurists,  where  tlic- 
purpose  is  nothing  further  than  to  indicate  tiint  a  con- 
tract was  invalid,  and  not  binding  in  law.  But  the  distinc- 
tion between  the  terms  'void'  and  'voidable',  in  tlieir  ap- 
plication to  contracts,  is  often  one  of  great  practical 
importance ;  and  whenever  entire  technical  accuracy  is  re- 
quired, the  term  'void'  can  only  be  properly  applied  to 
those  contracts  that  are  of  no  effect  whatsoever;  such  as 
are  a  mere  nullity,  and  incapable  of  confirmation  and  rati- 
fication." 

In  Beecher  vs.  Marq.  &  Pac,  R.  M.  Co.,  45  Mich,  108,. 
Judge  Cooley  says : 

"If  it  is  apparent  that  an  act  is  prohibited  and  declared 
void  on  grounds  of  general  policy,  we  must  supi>ose  ihe- 
legislative  intent  to  be  that  it  shall  be  void  to  all  intents; 
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while  if  the  manifest  intent  is  to  give  protection  to  deter- 
minate individuals  who  are  sui  juris  the  purpoee  i?  sut- 
fieiently  accomplished  if  they  are  given  the  liberty  of 
avoiding  it." 

In  Fuller  vs.  Haehrouch,  46  Jlich.  78  p.  82,  the  court 
said: 

"There  is  undoubtedly  some  difficulty  in  harmonizing 
all  the  provisions  of  this  statute.  The  statute  declares  the 
assignment  'void'  if  the  bond  is  not  filed ;  but  this  word 
is  frequently  used  in  the  sense  of  voidable  (Beecher  v^. 
Marq.  &  Pac.  K  M.  Co..  45  Mich.  103) ;  and  it  must  liav'> 
that  construction  here  if  it  shall  be  necessary  to  give  other 
provisions  of  the  statute  effect." 

In  Bromley  v.  Goodrich,  et  al.,  40  Wis.  131.  at  pp.  V.V.K 
140,  the  court  said: 

"Probably  no  words  are  more  inaccurately  used  in  the 
books  than  void  and  voidable.  Statutes  not  unfrequenr.lv 
declare  acts  void,  which  the  tenor  of  their  provisions  neces- 
sarily makes  voidable  only.  Perliaps  the  best  excuse  made 
for  such  inaccuracy  is  that  of  Parker,  C.  .1.,  cited  and 
adopted  by  this  court:  'Whatever  may  be  avoided,  may,  in 
good  sense,  to  this  purpose,  he  called  void,  and  the  use  of 
the  term  void  is  not  uncommon  in  the  language  of  statutes 
and  of  courts.  But  in  regard  to  the  consequences  to  tiiird 
persons,  the  distinction  is  highly  important,  because  noth- 
ing can  be  founded  upon  what  is  absolutely  void;  whereas, 
from  those  which  are  only  voidable,  fair  titles  may  flow. 
These  terms  have  not  alwa3-s  been  used  with  nice  discrim- 
ination ;  indeed  in  some  books  there  is  a  great  want  of  pre- 
cision in  the  use  of  them",  6  Wis.  G45.'" 

We  have  been  able  to  find  no  case  in  which,  wh"re  the 
word  voidable  is  used  the  court's  meaning  was  that  the 
contract  or  instrument,  or  legislative  enactment,  in  ques- 
tion was  absolutely  void,  but  the^e  cases  heretofore  cited, 
along  with  many  others,  indicate  that  the  books  are  full  of 
cases  where  the  word  void  has  been  used  without  qualifi- 
cation and  the  court  has  meant  "relatively  void".  Tlv^ 
logical  conclusion,  therefore,  is  (hat  where  the  word  void 
is  used,  it  is  necessary  to  examine  the  context,  whether  it 
be  a  legislative  enactment,  a  judicial  opinion  or  a  contract 
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lonveyance,  in  order  to  definitely  ascertain  whether  or 
"absolutely  void",  or  "relatively  void",  is  meant.  Ful- 
vs.  Hasbroiich.  46  llich.  82 ;  Terrell  vs.  Anchauer,  1 1 
0,  St.  80 ;  State  vs.  Richmond  26  X.  H.  5.12 ;  Kearney  vb. 
ighan.  50  Mo.  284 ;  Van  Shaack  vs.  Robbins.  36  Iowa. 
;  iDskeep  vs.  Leeoiiy.  1  J.  J.  L.  Ill ;  Bromley  vs. 
drich,  40  AVis.  1.31 ;  Brown  vs.  Brown,  .^0  X.  H.  538. 
f  the  composition  agreement  in  this  case  was  rendered 
er  void  or  voidable  it  was  by  reason  of  the  fraud  prac- 
d  on  the  appellant  and  the  other  innocent  creditors,  in 
acing  them  to  as-'ent  to  the  composition  under  the  be- 
,  and  upon  the  repre.sentation,  that  all  the  creditor!* 
lid  be  dealt  with  upon  the  same  terms  of  equality ;  that 
the  creditors  would  receive  thirty-five  per  centum  of 
r  debts  and  no  more.  When,  therefore,  they  were  in- 
ed  to  sign  upon  this  understanding,  and  the  debtor  had 
act  promised  or  agi-eed  to  give  the  Mcintosh  Hardwaiy 
npany  fifty  per  centum  of  its  claim,  their  signature  to 
composition  contract,  and  assent  to  the  agreement, 
e  procured  by  fraud.  The  preferring  of  one  creditor 
•  another,  in  n  cnuij)osition  agreement,  does  not  render 
contract  invalid,  or  subject  to  dissaffirmance.  if  such 
'erence  is  known  and  assented  to  by  the  creditors  who 
)me  parties  to  the  agreement.  It  is  not  contrary  to 
lie  policy  to  pay  one  creditor  more  than  another  in  order 
ecure  the  satisfaction  of  the  debt,  hence  it  could  not  be 
led  that  such  a  contract,  so  providing,  would  be  in- 
d  and  void  on  that  ground.  It  is  the  fraud  practiced 
the  innocent  creditors,  by  which  they  are  induced  to 
'  their  assent  to  the  composition,  which  renders  the  con- 
t  "voidable",  and  as  the  fraud  injures  the  individual 
ndiyiduals,  rather  than  the  public,  the  contract  is  rela- 
ly  void  or  voidable  only.  In  Bishop  on  Coutracts,  Sec. 
,  the  author  says : 

Where  the  party  makes  the  contract  he  means  to,  being 
■ed  thereto  by  fraudulent  representations,  rights  vest 
er  it.  Tile  other  party,  who  has  per[>etrated  the 
id,  cannot  take  them  away.  As  to  him,  the  contract  ii< 
*ect.  The  defrauded  party,  on  discovering  the  fraud, 
his  election,  where  the  principles  of  equity  will  pennit 
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its  exercise,  to  reject  the  contract ;  or,  if  he  will,  he  can 
confirm  it.    Therefore,  it  is  not  void.    The  legal  term  foi 
it  is  voidable." 
At  Section  206  of  Bii^hop,  he  says : 

"Though  a  defranded  party  cannot  both  rescind  a  contract 
and  affirm  it,  he  may,  as  we  have  seen,  elect  between  the 
two;  and,  if  he  chooses,  do  the  latter.  Any  act  of  which, 
after  knowledge  of  the  fraud  by  which  he  treats  the  con- 
tract as  subsisting,  will  be  an  affinnance.  There  can  be  no 
reacissiou  afterward.  The  party  in  the  wrong  cannot  set 
up  his  own  fraud;  the  contract,  therefore,  is  perfected." 

In  9  Cyc.  431-3,  we  find  this  statement : 

"On  discovering  the  fraud  by  which  he  was  induced  to 
■enter  into  a  contract,  the  party  defrauded  may  elect 
whether  he  will  treat  the  contract  as  binding  or  refuse  to 
be  bound  by  it ;  but  until  he  so  elects  it  continues  valid.  An 
agreement  procured  by  fraud  is  voidable  and  not  void.  A 
contract  obtained  by  fraud,  being  voidable  and  not  void, 
may  be  ratifie<l  by  the  party  who  was  induced  by  the  fraud 
to  enter  into  the  contract." 

Cases  are  cited  sustaining  this  proposition  concerning 
fraud,  from  Kansas,  Kentuckj-,  Massachusetts,  New  York, 
Xew  Hampshire,  South  Carolina,  United  States  and  Eng- 
land, and  we  think  we  are  not  hazarding  an  inaccurate- 
statement  when  we  say  that  there  is  no  conflict  concern- 
ing the  proposition  that  fraud  makes  a  contract  voidable 
instead  of  absolutely  void. 

It  is  clearly  established  that  in  a  secret  agreement  of 
this  character  between  a  debtor  and  one  or  more  creditors, 
the  guilty  creditors  are  not  allowed  to  recover  upon  their 
original  indebtedness,  but  under  the  weight  of  authority, 
they  can  recover  under  tlie  couiposition.  Some  cases  go  so 
far  as  to  hold  that  even  their  rights  under  the  composition 
are  forfeited,  but  this  is  by  no  means  the  general  rule. 
If  by  a  secret  agreement  of  this  character,  however,  the 
composition  was  rendered  "absolutely  void"  as  distinguish- 
ed from  "relatively  void"  or  "voidable"'  there  could  be  no 
other  logical  conclusion,  but  that  the  composition  agree- 
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ment  was  thereby  rendered  the  same  as  if  it  had  jievei-  ex- 
isted, a  more  nullity,  something  under  which  no  legal 
rights  of  any  character  could  vest.  Then,  if  the  composi- 
tion agreement  is  absolutely  void,  it  cannot  be  good  as  to 
some,  the  guilty,  and  bad  as  to  others,  the  innocent,  but  it 
is  a  nullity  and  no  rights  of  any  character  in  favor  of  any 
one  could  vest  under  it.  This  is  the  view  which  is  taken 
in  PearsoU  vs.  Cliapin,  44  Pa.  St.  ],  which  ilistinguisJies  be- 
tween contracts  which  are  absolutely  void  and  those  which 
are  relatively  void,  and  also  the  view  which  is  taken  in  legal 
te.\t  works  and  judicial  decisions  distin^juishing  between 
"void"  and  "voidable".  If  the  composition  agreement. 
therefore,  was  absolutely  void,  the  guilty  creditors  would 
be  restored  to  their  cause  of  action  upon  the  original  in- 
debtedness along  with  tlie  innocent  creditors.  Wliat  other 
logical  conclusion  could  there  be  ?  The  composition  agree- 
ment is  the  only  thing  that  stands  in  tlie  way  of  an  action 
on  the  original  indebtedness  in  favor  of  the  guilty  creditor 
who  has  received  the  secret  fraudulent  preference  against 
the  debtor,  and  if  that  agreement  is  a  nullity  what  is  there 
to  deprive  such  guilty  creditors  of  their  original  cause  of 
action?  If  the  meaning  given  by  almost  universal  judicial 
opinion  to  "absolutely  void"  is  that  of  a  nullity,  the  result 
we  have  indicated  above  must  follow. 

This  point  is  clearly  argued  by  Judge  Gray  of  the  N'ew 
York  Court  of  Appeals,  in  the  case  of  Hanover  National 
Bank  vs.  Blake,  142  K.  Y.  404,  27  L.  K.  A.  33.  at  p.  40, 
where  he  says : 

"If  we  should  say  that  the  fraud  of  the  secret  agreement 
made  by  the  creditor  operated  to  avoid  the  whole  transac- 
tion of  composition,  the  result  would  be  to  leave  him  with 
the  original  indebtedness  unreleased.  If  the  composition 
agreement,  by  which  the  debt  was  compromised,  is  to  be 
deemed  nullified  by  the  fraudulent  transaction,  I  do  not 
see  why  the  creditor  would  not  be  ai  liberty  to  pursue  the 
original  debt;  a  view  which  Littledale,  J.,  regarded  as  pos- 
sible in  Howden  v.  Haigli.  It  would  certainly  seem  to  be 
the  logical  outcome  of  the  proposition  asserted  below  that, 
if  the  composition  agreement  has  been  avoided,  it  has  be- 
come inoperative  as  an  agreement  for  any  purpose." 


JANUARY  TERM.  A.  D.  1914  611 

GrosB-Kelly  &  Co.  v.  BlDo,  19  N.  M.  495 

Tliat   the   composition   agreement   is  thereby   rendered 

relatively  void  or  voidable,  in  favor  of  the  innocent  credit- 
ors, but  not  in  favor  of  the  guilty  creditor,  is  shown  in 
Huekina  vs.  Hunt,  138  Mass.,  366-7.  The  plaintiff  agreed 
with  the  debtor  that  the  debtor  should  pay  the  full  amount 
of  the  debt  to  him  in  the  future  and  the  court  said : 

"This  avoided  the  composition  deed  as  to  the  other  cred- 
itor!, but  the  plaintiff  was  bound  by  it  and  cannot  set  up 
his  own  illegality  to  relieve  himself  from  its  consequences." 

In  the  case  of  Partridge  vs.  Meseer,  14  Gray,  (ifass.) 
ISO,  182,  it  is  said  that: 

"An  agreement  procured  by  fraud  may  be  avoided  by 
him  on  whom  the  fraud  is  practiced;  he  by  wiiose  fraud 
t!ie  agreement  is  procured  not  being  permitted  to  set  up  the 
agreement  as  a  defense  against  him  whom  he  iias  defraud- 
ed.- 

It  will  be  noted  that  the  words  "may  be  avoided"  arc 
used,  showing  power  or  an  option  on  the  part  of  the  inno- 
cent to  declare  the  composition  agreement  avoided. 

In  the  case  of  White  vs.  Kuntz,  et  ah.  107  X.  Y.,  518. 
the  decision  of  the  court  leads  to  the  same  conclusion.  In 
order  to  induce  the  plaintiff.  White,  to  sign  the  composi- 
tion agreement,  Kuntz,  the  father  of  the  debtor,  secretly 
agreed  to  purchase  of  him  the  composition  notes  within  n 
specified  time  at  the  price  of  $10,000  when  the  composition 
notes  aggregated  only  $6,000.  Kuntz,  the  father,  refused 
to  perform  the  secret  agreement.  Thereupon  plaintiff 
filed  his  complaint,  alleging  these  facts,  and  also  that  other 
creditors  had  been  induced  to  sign  by  a  secret  agreement 
tliat  they  should  receive  a  greater  percentage  than  tlie  one- 
third  provided  for  in  the  composition  agreement,  and, 
therefore,  that  the  composition  agreement  was  void  as  to 
him,  the  plaintiff.  He  demanded  its  cancellation  and  a 
judgment  against  the  debtor  for  the  amount  of  the  origin- 
al indebtedness.  Demurrer  to  the  complaint  was  sustain- 
ed in  the  trial  court  and  the  appellate  court  affirmed  the 
judgment  of  the  nisi  pnus  court.  If  the  composition 
agreement  had  been  made  a  nullity,  or  absolutely  void,  by 
the  secret  fraudulent  agreements,  both  with  Kuntz,  and 
the  other  creditors,    upon    what    principle    of  law  could 


512  SUPREME  COURT  OF  NEW  MEXICO 

Gross-Kelly  &.  Co.  v.  Blbo,  19  N.  M.  495 

Kuntz  have  been  prevented  from  suing  upon  his  originni 
indebtedness  ?  He  would  have  stood  in  the  same  position 
as  if  the  composition  agreement  liad  never  been  thought  of. 

"A  fraudulent  preference  does  not  ipso  facto,  deprive  tin 
innocent  creditor  of  his  rights  under  the  composition.  The 
debtor  cannot  set  up  its  invalidity  as  against  such  a  cred- 
itor and  an  innocent  creditor,  may,  therefore,  at  his  option, 
insist  upon  the  performance  of  the  composition  according 
to  its  terms  in  so  far  as  he  is  concerned."  8  Cyc.  477. 

In  the  case  of  Martin  v.  Adams,  81  Hun.  (X.  Y.)  9.  at 
14,  vre  find  the  following: 

"But  tlie  referee  finds  that  'in  or  before  the  month  of 
July,  1888,  and  before  the  last  compromise  notes  were 
paid,  the  plaintiffs  herein  were  informed  of  the  alleged 
frauds  committed  in  relation  to  said  compromise,  as  i^et 
forth  in  said  complaint,  and  with  such  knowledge  the 
plaintiffs,  and  each  of  them,  received  and  accepted  the 
money  due  on  said  notes,  which  became  due  in  August, 
1888,  without  protest  or  objection.'  And  that  'after  the 
payment  of  said  last-mentioned  compromise  notes,  and  he- 
fore  the  commencement  of  this  action,  the  said  plaintiffs 
did  not,  nor  did  either  of  them,  obtain  or  acquire  any  ad- 
ditional information  in  relation  to  said  alleged  frauds.' 

Thus  it  appears  that  with  full  knowledge  of  all  the  facts 
which  the  plaintiffs  have  proved,  they  proceeded  in  af- 
firmance of  the  contract. 

They  retained  in  their  possession  the  notes  not  yet  ma- 
tured. At  maturity  they  accepted  the  payment  of  them 
and  surrendered  the  notes.  Immediately  thereafter  this 
suit  was  commenced,  but  too  late,  for  the  rule  is  well  set- 
tled that  one  who  takes  a  benefit  under  a  contract  after 
knowledge  of  the  fraud  which  vitiates  it,  is  not  thereafter 
entitled  to  have  the  contract  adjudged  fraudulent.  Cobb  v. 
Hatfield,  46  N.  Y.  533," 

Another  case  in  point  is  found  in  Babcock  v.  Dill,  43 
Barbour  (Sup.  Ct.  Eep.)  577.  As  we  understand  the  gen- 
eral rule,  the  innocent  creditor  who  decides  to  avoid  the 
composition  agreement,  is  not  compelled  to  restore  what  he 
has  been  paid,  the  reason  being  that  the  money  paid  is  re- 
ferred to  the  original  indebtedness  and  treated  as  a  payment 
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upon  the  original  indebtedness,  but  in  those  eases  where  the 
debtor  has  not  been  the  person  to  pay  the  money  under 
the  composition  agreement,  but  it  has  been  done  by,  for 
instance,  the  fatiier  of  the  debtor  on  account  of  his  interest 
in  his  son's  welfare,  a  different  nile  applies.  This  is  true, 
because  a  payment  by  the  father  who  owed  nothing  to  the 
creditors  could  not  be  referred  to  anything  but  the  com- 
position agreement  and  if  that  was  invalid,  it  was  neces- 
sary to  return  the  money.  In  the  case  of  Babcock  vs.  Dill, 
supra,  at  583,  we  find  the  following : 

"At  all  events,  they  could  not  receive  and  retain  the 
forty  per  cent  and  reject  that  part  of  the  agreement  whieh 
required  them  to  cancel  their  debts.  If  they  desired  to 
raise  the  questions  which  the  plaintiff  now  raises  to  avoid 
the  contract,  they  should  have  returned  the  forty  per  cent 
to  the  old  gentleman. .  If  they  discovered  that  they  had 
been  defrauded  into  the  agreement,  and  desired  on  that  ac- 
count to  rescind,  they  could  only  do  so  by  returning  the 
moneys  which  the  old  gentleman  paid  them  to  cancel  their 
demands.  It  is  no  answer  to  say  that  the  contract  was  for 
the  benefit  of  Robert  L.  Dill,  and  that  he  ought  to  be  held 
responsible  for  the  balance  of  the  demand.  It  was  also 
for  the  benefit  of  the  creditors ;  and  they  must  take  the  bur- 
den as  well  as  the  benefit  of  it.  It  would  be  an  outrage 
upon  the  father  to  keep  his  money  and  refuse  to  discharge 
his  son.  The  father  had  an  interest  in  his  son's  welfare 
which  furnished  a  highly  meritorious  consideration  for  his 
engagement  with  the  creditors  to  pay  them  the  forty  cents 
upon  the  dollar,  upon  their  agreement  to  discharge  his  son 
from  further  liability." 

In  other  words,  they  had  a  right  to  affirm  the  composi- 
tion even  after  knowledge  of  the  fraud,  as  in  case  of  any 
other  fraudulent  contract,  or  they  had  a  right  to  reject  it 
and  restore  the  forty  per  cent  to  the  father  which  they 
must  do,  since  on  the  original  indebtedness  the  father  owed 
them  nothing,  as  we  liave  stated,  and  said  payment  could 
not  be  referred  to  the  original  indebtedness. 

This  view  was  also  taken  in  the  case  of  Powers  Dry 
Goods  Co.  vs.  Harlin,  68  Minn.  193: 

"By  reason  of  the  fraud  it  was  within  the  power  of  the 


514  SUPREME  COURT  OF  NEW  MEXICO 

Oroaa-Kelly  &  Co.  v.  BIbo,  19  N.  M.  495 

innocent  creditors  to  ignore  the  composition,  and  recfiver 
the  balance  due  upon  their  claims." 

These  words  "witiiiu  the  power"'  show  an  option  such  a^ 
the  innocent  party  can  exercise  in  any  fraudulent  contract 
whicli  is  voidable  or  relatively  void.  If  it  was  absolutely 
void  it  would  not  l>e  wtlhiii  ike  power  of  the  innocent 
creditors  to  ignore  the  composition.  They  would  have  to 
ignore  it.  It  would  be  as  if  nothing  existed;  the  law  would 
have  made  it  a  nullity  and  they  would  have  had  no  power 
in,  over  or  concerning  it. 

The  same  principle  wliich  is  applied  in  White  vs.  Kuntz. 
supra,  is  applied  in  O'Brien  vs.  Greenebaum,  92  Calif.  104, 
where  a  giiitty  creditor  was  denied  relief  on  account  of  sec- 
ret fraudulent  preferences  granted  to  other  guilty  creditors 
of  which  lie  ];new  nothing.  ■ 

In  the  ease  of  Batchehler  &  Lincoln  Co.  vs.  Whitniorc. 
123  Fed.  355,  Judge  Putnam,  speaking  for  the  Circuit 
Court  of  Appeals,  First  Circiiit,  says: — 

"It  should  be  observed  in  this  connection  that,  even  i' 
the  transaction  between  the  bankmpt  and  the  Bafehelder 
&  Lincoln  Co.,  had  been  fraudulent  in  intent,  this  would 
not  have  rendered  the  composition  void  so  far  as  the  otlier 
creditors  were  concerned,  because,  notwitlistanding  the 
forms  of  expression  heretofore  used  by  the  test  books  and 
the  courts,  the  modem  rule  is  that,  with  rare  exceptions. 
transactions  are  not  void,  but  voidable." 

In  the  case  of  Mallalieu  vs.  Hodgson,  71  Eng.  Com.  Law 
Reports  689,  tlie  court  said:  (Speaking  of  fraud  in  a  com- 
position agreement). 

"And  in  Pilhrow  vs.  Pilbrow'a  Atmospheric  Eailway  Co., 
5  Com.  D.  440,  453  (there  cited)  Maule  J.,  said:  'It  is  not 
true,  that  a  deed  that  is  obtained  by  fraud,  is  therefore  void. 
The  rule  is,  that  the  party  defrauded  may,  at  his  election 
treat  it  as  void.'  In  Murray  vs.  Mann,  2  Exch.  538,  541 
Parke  B.,  said  'Fraud  does  not  make  the  contract  actMally 
void,  but  only  voidable  at  the  election  of  the  party.'  While 
therefore  the  contract  in  the  present  case  was  not  avoided, 
the  duty  of  the  plaintiff  still  attached.'' 

Our  conclusion,  therefore,  is  that  the  composition  agree- 
ment in  this  case  was  voidable  only,  at  the  election  of  the 
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innocent  creditors,  and  until  the  fraud  by  which  they  had 
been  induced  to  sign  the  composition  agreement  was  discov- 
ered, and  the  option  to  rescind  was  exercised,  the  contract 
continued  in  force  and  effect.  This  being  true,  at  the  time 
Bibos  signed  the  Dotes  in  question  here,  they  did  not  owe 
Gross-Kelly  &  Co.  the  sixty-five  per  centum  of  the  old 
debt  which  had  been  sun-eudered  and  released  by  the  cotn- 
position  agreement,  and  the  payment  of  the  thirty-five  per 
centum  thereunder. 

It  is  true  of  course  that  Gross-Kelly  &  Co.  had  the  right 
to  avoid  the  composition  agreement,  upon  discovery  of  tJie 
fraud  by  which  they  had  been  induced  to  assent  to  it,  and 
that  they  could  retain  the  thirty-five  per  centum  which 
had  been  paid  them  and  sue  for  the  recovery  of  the 
balance  of  their  original  indebtedness.  But  this  is  not 
such  an  action.  Here  tiiey  are  seeking  to  recover  principal, 
interest  and  attorney's  fees  on  three  promissory  notes, 
which  would  have  no  connection  with  the  original  indebt- 
edness, unless  the  balance  of  Buch  indebtedness  was  owing 
and  unpaid,  and  entered  into  and  became  the  considera- 
tion for  the  notes,  and  both  parties  so  understood. 

Under  the  facts,  established  upon  the  trial,  viewed  witJi 
the  utmost  liberality  toward  appellant,  it  had  no  knowl- 
edge at  the  time  it  demanded  and  secured  the  execution  of 
the  promissory  notes  in  question,  that  appellees  had  giien 
the  Mcintosh  Hardware  Company  an  unlawful,  secret 
preference  in  order  to  induce  it  to  sign  the  composition 
agreement.  It  may  he  admitted  that  Simon  Bibo,  at  that 
time  had  knowledge  of  the  preference,  and  that  his  guilty 
knowledge  induced  him  to  readily  assent  to  the  execution 
and  delivery  of  the  notes,  in  order  to  prevent  appellant 
from  attacking  the  composition;  and  that  the  composition 
agreement  could  have  been  avoided  by  appellant,  upon  dis- 
covery of  the  fraud,  still  the  question  remains,  as  to  wheth- 
er the  original  mdebtedness,  which  apiwllant  had  agreed  to 
release,  hut  which  agreement  it  might,  at  its  election, 
either  avoid  or  affirm  because  of  the  undiscovered  fraud, 
upon  acquiring  knowledge  thereof,  was  the  consideration 
upon  which  the  minds  of  the  contracting  parties  met  and 
agreed.     The  fear  of  discovery  may  be  assumed  to  have 
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been  the  motive  which  prompted  Bibo  to  execute  the  notes, 
but  "the  'motive'  for  entering  into  a  contract  and  the  'con- 
sideration' of  the  contract  are  not  the  same."  Elliott  on 
Contracts,  Sec.  204.  Consideration,  like  every  other 
3  feature  and  element  of  a  contract,  is  a  matter  of  agree- 
ment, upon  which  the  minds  of  the  contracting  parties 
must  meet.  As  stated  by  Mr.  Justice  Strong,  in  the  case 
of  Philpot  vs.  Gruninger,  14  Wal,  570: 

"It  is  however,  not  to  be  doubted  that  there  is  a  clear  dis- 
tinction sometimes  between  the  motive  that  may  induce  to 
entering  into  a  contract  and  the  consideration  of  the  con- 
tract. Xothing  ia  consideration  that  is  not  regarded  as 
such  by  both  parties.  It  is  the  price  voluntarily  paid  for 
a  promiBor"B  undertaking.  An  expectation  of  results  often 
leads  to  the  formation  of  a  contract,  but  neither  the  expec- 
tation nor  the  result  is  'the  cause  or  meritorious  occasion 
re<iuiring  a  mutual  recompense  in  fact  or  in  law'.'' 

In  the  case  of  Fire  Insurance  Associntion  vs.  Wickham, 
141  U.  S.  564,  Mr.  Justice  Brown  says: 

"To  constitute  a  valid  agreement  there  must  be  a  meet- 
ing of  minds  upon  every  feature  and  element  of  such 
agreement,  of  which  the  consideration  is  one.  The  mere 
presence  of  some  incident  to  a  contract  which  might  under 
certain  circumstances  be  upheld  as  a  consideration  for  the 
promise,  does  not  necessarily  make  it  the  consideration  for 
the  promise  in  that  contract.  To  give  it  that  effect  it  must 
have  been  offered  by  one  party  and  accepted  by  the  othei 
as  one  element  of  the  contract.  In  Kilpatrick  vs.  Muir- 
head,  16  Penn.  St.  117,  126,  it  was  said  that  'considera- 
tion', like  every  other  part  of  a  contract,  must  be  the  re- 
sult of  agreement.  The  parties  must  understand  and  be 
influenced  to  the  particular  action  by  something  of  value 
or  convenience  and  inconvenience  recognized  by  all  of  them 
as  the  moving  cause.  That  which  is  a  mere  fortuitous  re- 
sult flowing  accidentally  from  an  arrangement,  but  in  no 
degree  prompting  the  actors  to  it,  is  not  to  be  esteemed  a 
legal  consideration." 

See  also  Elliott  on  Contracts,  Sec.  204;  1  Addison  on 
Contracts,  15;  Ellis  vs.  Clark,  110  Mass.  389;  Lew  * 
Cohn  Mule  Co.  vs.  Kauffman,  114  Fed.  170. 
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That  the  miods  of  contracting  parties  to  these  notes 
did  not  meet  and  agree  upon  the  consideration  is  evident. 
Appellant  was  attempting  to  secure  a  promissory  note 
4  for  a  debt  which  it  had  agreed  to  release.  It  had  sign- 
ed the  composition  agreement,  and  could  not  subse- 
quently withdraw  its  assent  without  the  consent  of  the 
other  creditors,  until  after  the  time  for  compliance  by  the 
debtor  had  expired,  or  the  agreement  was  breached  by  the 
debtor.  Of  course  if  it  had  knowledge  of  a  secret  prefer- 
ence given  to  some  other  creditor  it  could  avoid  the  con- 
tract, but  until  it  discovered  the  fraud  and  elected  to  avoid, 
it  could  hardly  he  contended  that  the  notes  executed  with- 
out consideration  could  Iw  supplied  with  that  necessary 
factor  by  the  after  discovered  fraud,  and  appellant's  elec- 
tion to  avoid. 

The  question  is,  what  was  the  present  consideration  for 
the  notes  at  the  time  of  their  execution,  upon  which  the 
minds  of  the  parties  met  and  agreed?  It  must  I>e  evident 
there  was  none,  for  the  debt  which  appellant  was  attempt- 
ing to  transmute  into  the  notes,  was  discharged  by  the  com- 
position agreement  and  its  fulfillment  or  tendered  com- 
pliance by  Bibo;  subject  of  course  to  its  avoidance  by  ap- 
pellant, upon  discovery  of  the  fraud.  But  at  this  time  it 
had  not  discovered  the  fraud  and  elected  to  rescind,  con- 
sequently it  did  not  have  in  mind,  as  a  consideration  for 
tiie  notes,  the  balance  of  its  claim  which  it  was  entitled 
to  collect  because  of  appellee's  fraud  in  giving  a  secret  pre- 
ference to  the  Mcintosh  Hardware  Company,  and  did  not 
offer  this  as  the  consideration,  and  it  was  coujicquently  not 
regarded  as  the  consideration  by  both  parties.  At  the 
time  the  notes  were  given  Bibo  did  not  owe  appellant  the 
money  represented  by  the  notes,  for  this  debt  had  been  dis- 
charged by  the  composition  agreement  and  the  payment 
of  the  thirty-five  per  cent  therein  providetl  for.  It  i?  true, 
he  might,  at  the  election  of  appellant,  have  been  indebted 
to  it  in  this  sum,  assuming  the  fraud  to  have  existed,  still, 
until  appellant  exercised  its  option  of  avoiding  the  con- 
tract, upon  discovery  of  the  fraud,  the  past  indebtedness, 
which  appellant  supposed  was  discharged,  could  not  have 
Iteen  recognized  by   it  as  the  moving  cause,  or  element 
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which  it  presented  to  Bibo  as  a  consideration  for  the  notes. 
and  upon  which  the  minds  of  the  contracting  parties  met 
and  agreed. 

Appellant  contends  that  the  moral  obligation  to  pay  the 
debt  was  a  sufficient  consideration  for  a  new  promise  to 
pay  it,  provided  the  new  promise  was  not  made  until  after 
the  composition  was  completed  and  was  not  intended  to  se- 
cure an  advantage  to  the  creditor  as  a  consideration  for 
his  signature  to  the  composition  agreement.  In  support  nf 
this  proposition  the  case  of  Willing  vs.  Peters,  13  Ser.  & 
Bawle,  177  is  cited,  which  concededly  so  holds.  No  other 
case  has  been  called  to  our  attention  which  supports  this 
theory  of  the  law,  and  the  authority  of  the  case  cited  was 
essentially  impaired  by  the  case  of  Sneviiy  vs.  Read.  9 
Watts,  396.  The  following  quotation  from  the  case  of 
Sheppard  vs.  Rhodes,  7  R.  I.  470;  84  Am.  Dec.  573,  fully 
answers  this  contention. 

"The  case  here  is  one  where  the  original  right  of  action 
was  extinguished,  not  by  the  act  of  the  law,  but  hy  the  act 
of  the  parties.  It  was  a  voluntarj'  release  of  the  debt  by 
the  creditor  to  the  debtor.  In  Witling  v.  Peters,  12  Scrg.  & 
R.  179,  the  question  arose,  how  far  a  promise  to  pay  a 
debt  thus  discharged  might  he  enforced:-and  because  of 
the  analogy  between  waiving  a  discharge  created  by  act  of 
law  and  one  created  by  act  nf  the  parties  the  court  upheld 
the  action.  Shaw,  C.  J„  in  Valentine  v.  Foster,  1  Met 
522  (35  A.  M.  Dec.  377),  admits  the  closeness  of  the 
analogy,  and  suggests  if  the  rule  be  not  narrow  that  allows 
the  waiver  in  the  one  case  to  bind  the  party,  and  rejects 
it  in  the  other:  but  he  adds,  that  the  Pennsylvania  autho- 
rity is  the  only  one  he  has  been  able  to  find  in  support  of 
the  doctrine;  and  in  the  case  then  before  him,  ruled  that 
when  a  creditor  released  a  debtor  to  make  him  a  witness, 
the  subsequent  promise  of  the  debtor  was  not  binding. 
Considering  his  own  decision,  and  that  the  case  of  Willing 
vs.  Peters,  12  Serg.  &  R.  179,  was  subsequently  OTer- 
mled  in  the  same  court  as  Sneviiy  v.  Read,  9  Watts,  396, 
while  in  other  courts  it  has  been  repeatedly  adjudi- 
5  cnted,  that  after  the  volnntary  release  of  a  debt,  an  ex- 
press promise  does  not  revive  it,  nor  does  it  form  a  suf- 
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ficient  consideration  to  support  the  new  promise,  we  may 
affirm  that  such  at  present  is  the  settled  law:  Warren  v. 
AThitnev,  24  Me.  5G1;  Stafford  v.  Bacon,  1  Hill,  533  (37 
A.  JI.  Dec.  366). 

The  following  cases  support  the  case  of  Slieppard  vs. 
Rhodes,  supra:  Rasmuseen  v.  State  Nat  Bank.  11, Colo, 
301.  18  Pac.  28;  Montgomery  v.  Lampton,  3  Mete.  (Ky.) 
519 ;  Grant  v.  Porter,  63  X.  H.  229 ;  Soebisch  v.  Von  Min- 
den,  120  N.  Y.  406;  24  X.  Y.  795;  Way  v.  Langlev,  15 
Ohio  St.  392;  Callahan  v.  Ackley,  9  Phila.  (Pa.)  99,  30 
Leg.  Int.  (Pa.)  12;  Sheppard  vs.  Rhodes,  7  B.  T.  470,  84 
Am.  Dec.  573.  Warren  v.  Whitney,  24  Me.  561.  41  Am. 
Dec.  406;  Evans  v.  Bell.  15  Lea  (Tenn.)  569;  Cowper  v. 
Green,  10  L.  J.  Exch.  346.  7  M.  &  W.  633. 

From  what  we  have  said  it  is  apparent  that  the  court 
properly  refused  to  direct  a  verdict  for  the  appellant  on 
this  phase  of  the  case  and  no  error  was  committed  in  di- 
recting a  verdict  for  the  appellees. 

There  is  another  question,  however,  which  requires  con- 
sideration. As  shown  in  the  statement  of  facts,  appellant 
offered  testimony  to  show  that  the  consideration  for  the 
notes  was  an  agreement  on  the  part  of  appellant  not  to 
engage  in  business  at  Grants,  Xew  Mexico,  in  competition 
with  Bibo,  who  was  at  that  time  engaged  in  the  mercantile 
business  at  that  place.  This  testimony  was  stricken  out 
by  the  court,  upon  the  theory  that  such  an  agi'oeiuent  waa 
in  contravention  of  public  policy,  and  therefore  unlawful. 
Appellant  contends  that  an  agreement  by  it  not  to  engage 
in  business  in  competition  with  appellee  is  not  unlawful 
and  contravenes  no  public  policy,  and  therefore  furnishes 
a  good  and  valuable  consideration  for  the  notes,  even 
though  such  agreement  was  not  incidental  or  ancillary  to 
a  valid  contract  for  the  sale  of  an  established  biisiness  and 
its  good  will,  and  for  the  purpose  of  protecting  the  good 
will  of  the  business  sold. 

Such  an  agreement  is  universally  (.-ondernned,  and  held 
to  be  contrary  to  public  policy  and  void,  by  all  the  standard 

text  books,  dealing  with  the  subject.  Elliott  on  Con- 
6  tracts,  Sec.  814,  lays  down  the  doctrine  as  follows; 

"The  agreement  restraining  trade  must  be  incidental  to 
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and  in  support  of  the  contract  of  sale  by  wliich  the  one  in 
vrhoBe  favor  it  runs  acquired  some  interest  in  the  biisiness 
he  seeks  to  protect.  One  can  not  make  a  valid  contract  in 
restraint  of  trade  no  matter  how  limited  as  to  space  or 
time  where  he  does  not  purchase  the  good  will  or  any  in- 
terest in  the  matter  and  the  main  object  of  which  is  to  sti- 
fle competition." 

In  Page  on  Contracts,  Vol.  1,  page  584,  it  is  stated: 

"Contracts  whereby  one  or  both  of  the  parties  thereto 
are  restrained  from  engaging  in  a  business,  trade,  or  pro- 
fession are  of  two  kinds:  (a)  those  which  are  a  part  of  a 
transaction  involving  the  good  will  of  a  business,  which 
are  designed  to  protect  such  good  will,  and  to  that  end  to 
restrain  some  person  or  [wrsona  from  engaging  in  busi- 
ness, and  (b)  those  whicli  have  for -their  primary  object 
not  the  protection  of  good  will,  but  the  fonnation  of  a 
monopoly  in  a  given  business.  The  first  class,  if  object- 
ionable at  all.  is  so  Itecause  the  restraint  is  unreasonable: 
the  second  class  is  always  illegal." 

On  page  G86  of  the  same  volume,  the  author  says: 
"Buying  off  Comiietition.  Where  without  a  sale  of  good 
will,  or  other  legitimate  dealing  therewith,  one  part>' 
agrees  with  the  other  to  abstain  from  business,  snch  con- 
tract is  invalid  without  regard  to  its  reasonableness  as  to 
either  space  or  time.  Such  contracts  are  equally  invalid 
whether  the  competition  is  suppressed  directlv  or  indirect- 
ly." 

A  brief  review  of  the  decided  cases  on  this  proposition 
will  show  ample  support  for  the  texts  above  quoted.  In 
Oliver  vs.  Gilmore.  Ti'i  Fed.  562,  the  court  said: 

"A  contract  between  manufacturers,  whereby  the  first 
party  agrees,  in  consideration  of  a  percentage  on  the  sales 
made  by  the  second  party,  not  to  use  his  plant  for  the  pro- 
duction of  strap  and  T  hinges  for  five  years,  the  contract 
to  be  void  in  case  the  second  partv'  increases  his  facilities 
for  the  production  of  such  hinges,  Is  void  as  against  public 
policy." 

In  the  case  of  Tnited  States  vs.  Addvston  Pipe  &  Steel 
Co.,  85  Fed.  271 :  23  C.  C.  A.  141 :  46  L.  R.  A.  122,  Judge 
Taft,  speaking  for  the  Circuit  Court  of  Api>eals,  said: 
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"It  would  be  stating  it  too  strongly  to  say  that  these  five 
classes  of  covenants  in  restraint  of  trade  include  all  of 
those  upheld  as  valid  at  the  common  law ;  but  it  would  cer- 
tainty seem  to  follow  from  the  teats  laid  down  for  determin- 
ing the  validity  of  such  an  agreement  that  no  conventional 
restraint  of  trade  can  be  enforced  unless  the  covenant  em- 
bodjing  it  is  merely  ancillary  to  the  main  purpose  of  a  law- 
ful contract,  and  necessary  to  protect  the  covenantee  in  the 
enjoyment  of  the  legitimate  fruits  of  the  contract,  or  to 
protect  him  from  the  dangers  of  an  unjust  une  of  those 
fmits  by  the  other  party.  In  Horner  v.  Graves,  7  Bing, 
735,  Chief  Justice  Tindal,  who  seems  to  be  regarded  as 
the  highest  English  judicial  authority  on  this  branch  of 
the  law  (see  Lord  Macnaghten's  judgment  in  Sordenfelt 
V.  Maxim  Nordenfelt  Guns  &  Ammunition  Co.  (1894)  A. 
C.  .')35,  567),  used  the  following  language:  'We  do  not  see 
how  a  better  test  can  be  applied  to  the  question  whether 
reasonable  or  not  than  by  considering  whether  the  restraint 
is  such  only  as  to  afford  a  fair  protection  to  the  interests  of 
the  party  in  favor  of  whom  it  is  given,  and  not  so  large  as 
to  interfere  with  the  interests  of  the  public.  AVhatever  re- 
straint is  larger  than  the  necessary  protection  of  the  party 
can  be  of  no  benefit  to  either;  it  can  only  be  oppressive, 
and  if  oppressive,  it  is,  in  the  eye  of  the  law,  unreasonable. 
■\Vhatever  is  injurious  to  the  interests  of  the  public  is  void 
on  the  ground  of  public  policy'. 

This  very  statement  of  the  rule  implies  that  the  con- 
tract must  be  one  in  which  there  is  a  main  purpose,  to 
which  the  covenant  in  restraint  of  trade  is  merely  ancil- 
lary. The  covenant  is  inserted  only  to  protect  one  of  the 
parties  from  the  injury  which,  in  the  execution  of  the  con- 
tract or  enjoyment  of  its  fruits,  he  may  suffer  from  the 
unrestrained  competition  of  the  other.  The  main  purpose  of 
the  contract  suggeats  the  measure  of  protectioh  needed, 
and  furnishes  a  sufficiently  uniform  standard  by  which  the 
validity  of  such  restraints  may  he  judicially  detemiined.  In 
snch  a  case,  if  the  restraint  exceeds  the  necessity  present- 
ed by  the  main  purpose  of  the  contract,  it  is  void  for  two 
reasons:  First,  because  it  oppresses  the  covenantor,  with- 
out any  corresponding  benefit  to  the  covenantee:  and.  sec- 
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ond,  because  it  tends  to  a  monopoly.  But  wiiere  the  sole 
object  of  both  parties  in  making  the  contract  as  expressed 
therein  is  merely  to  restrain  competition,  and  enhance  or 
maintain  prices,  it  would  seem  that  there  was  nothing  to 
justify  or  excuse  the  restraint,  that  it  would  necessarily 
have  a  tendancy  to  monopoly,  and  therefore  would  be 
void.  In  such  a  ease  there  is  no  measure  of  what  is  neces- 
sary to  the  protection  of  either  party,  except  the  vague  nnd 
varying  opinion  of  judges  as  to  how  much,  on  principles 
of  political  economy,  men  ought  to  be  allowed  to  restrain 
competition.  There  is  in  such  contracts  no  main  lawful 
purpose,  to  subserve  which  partial  restraint  is  permitted, 
and  by  which  its  reasonableness  is  measured,  but  the  sole 
object  is  to  restrain  trade  in  order  to  avoid  the  competition 
which  it  has  always  been  the  policy  of  the  common  law  to 
foster." 

In  Tuscaloosa  Ice  Manufacturing  Co.  vs.  Wiilianis.. 
(Ala.)  50  L;  R.  a.  175,  the  court  said : 

"As  said  by  Putnam,  circuit  judge,  in  Oliver  v.  Gilmoi-e, 
52  Fed.  Hep.  568 ;  '•  •  •  When  the  covenantor  sur- 
renders his  trade  or  profession,  an  equivalent  is  given  to 
the  public  because,  ordinarily,  as  a  part  of  the  transaction, 
the  covenantee  assumes  and  carries  on  the  trade  or  profes- 
sion, nothing  is  abandoned,  and  only  a  transfer  is  ac- 
complished. The  same  occupation  continues;  the  same 
number  of  mouths  are  fed.'  And  these  considerations  ob- 
tain where  one  already  engaged  in  a  business  in  good  faith. 
for  the  purpose  of  enlarging  and  increasing  his  business, 
purchases  the  stock  in  trade  or  practice  or  plant  of  a  rival, 
and  incident  thereto  takes  the  covenant  of  the  seller  not  to 
engage  in  the  same  business,  within  the  territory  covered 
by  the  consolidated  enterprise,  and  in  all  such  cases  the 
covenant  in  restraint  of  trade  is  n  reasonable  one  and 
valid.  But  there  is  no  room  for  the  application  of  these 
reasons  to  cases  in  which  the  covenantee  does  not  purchase 
the  business,  practice,  trade,  or  plant  of  the  covenantor. 
and  the  transaction  involves  nothing  but  a  bald  covenant 
in  restraint  of  trade,  for  which  there  is  no  other  consid- 
eration than  the  payment  of  money  for  the  obligation  it- 
self.   In  such  case  the  business  of  the  covenantor  is  not 
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transferred  merely;  it  is  destroyed.  Hie  plant  is  not  con- 
tinued by  the  covenantee  in  useful  production,  but  is  left 
to  mst  and  canker  in  disuse.  The  public  loses  a  wealth- 
producing  instni mentality.  Labor  is  thrown  out  of  em- 
ployment, 'The  same  number  of  mouths'  are  not  fed.  The 
consideration  the  covenantor  receives  is  not  the  just  re- 
ward of  hie  skill  and  energy  and  enterprise  in  building  up 
a  business,  but  is  a  mere  bribery  and  seduction  of  his  in- 
dustry, and  a  pensioning  of  idleness.  The  motives  actuat- 
ing such  a  transaction  are  always,  in  a  sense,  sinister  and 
baleful.  Its  purpose  and  effect  are,  not  to  protect  the  co^ 
venantee  in  the  legitimate  use  of  something  he  has  acquir- 
ed from  the  covenantor,  but  to  secure  to  him  tlie  illegiti- 
mate iise,  or  the  use  in  an  illegitimate  way,  of  that  which 
he  already  has,  in  respect  of  which  there  is  no  reason  or 
occasion  for  (he  covenantor  to  assume  anv  obligation  of 
protection.  Such  an  undertaking  in  restraint  of  trade, 
however  limited  as  to  time  and  place,  would  seem,  upon  all 
general  principles,  though  we  know  of  no  case  expressly 
and  directly  so  deciding,  to  be  necessarily  unreasonable  and 
vicious  on  the  consideration  alone  that  it  is  not  entered  in- 
to nor  has  it  the  effect  of  protecting  some  buhiness,  prac- 
tice, trade,  or  interest  which  the  covenantor  has  sold  to 
the  covenantee." 

In  the  case  of  Clark  vs.  Xeedbam,  51  L.  E.  A.,  785,  the 
Supreme  Court- of  Michigan  discusses  the  distinction  be- 
tween a  contract  in  reasonable  restraint  of  trade  and  one 
which  tends  to  create  or  continue  a  monopoly.  In  this 
case  the  restraint  was  luilimited  as  to  territory,  but  cases 
cited  in  the  opinion  such  as  ^laxini  Xordenfelt  Ouns  &  A. 
Co.,  vs.  Xordenfelt,  1  Ch.  630,  show  that  a  restraint,  un- 
limited as  to  territory,  may  be  gowl  if  such  restraint  is 
necessary  to  protect  the  covenantee  in  the  business  which 
he  acquires,  especially  in  these  days  when  some  corpora- 
tions trade  all  over  the  world  in  the  commodities  manu- 
factured by  them.    The  court  said : 

"Any  such  contract  is  invalid,  whether  the  restraint  be 
for  one  year  or  any  number  of  years,  or  is  unlimited  as  to 
time.  The  agreement  to  close  one  part  of  a  business  is  as 
much  against  the  policy  of  the  law  as  a  contract  to  close 
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the  entire.  The  one  is  as  reprehensible  as  the  other.  They 
flnly  differ  in  degree.  Under  this  contention  a  party 
might  agree  with  one  person  to  close  one  part  of  his  manu- 
factory, and  then  agree  witli  the  second  person  to  eloae  the 
other  part;  the  two  constituting  his  entire  businese.  In 
U.  S.  vs.  E.  i?.  Knight  Co.,  156  L'.  S.  1,  16,  39  L.  ed.,  325, 
331,  15  Sup.  Ct.  Rep.  249,  it  is  said:  'All  the  authorities 
agree  that,  in  order  to  vitiate  a  contract  or  combination,  it 
is  not  essential  that  its  result  should  be  a  complete  monop- 
oly; it  is  sufficient  if  it  really  tends  to  that  end,  and  to  de- 
prive the  public  of  the  advaBtages  which  flow  from  free 
■competition'." 

In  Webb  Press  Co.  vs.  Bierce,  116  La.  905,  41  So.  203,  a 
contract  by  which  one  who  had  contemplated  engaging  in 
lawful  business  in  a  certain  place  for  a  pecuniary  consic^- 
eratjon  agreed  with  one  with  whom  he  had  had  no  pre- 
vious relations,  and  who  also  contemplated  engaging  in 
the  same  business  at  the  same  place,  to  abandon  his  plan, 
was  held  void  as  an  unreasonable  restraint  of  trade. 

In  the  case  of  Cleinmons  vs.  Meadows,  123  Ky.  181,  94, 
S.  W.  13,  6  L.  R.  A.  (\.  S.)  847,  a  contract  between  tiie 
proprietors  of  the  onlj'  two  first  class  hotels,  in  Fulton, 
Kentucky,  to  close  one  of  the  places  for  a  money  consider- 
ation to  be  paid  by  the  proprietor  of  the  other,  in  order 
to  give  the  latter  a  monopoly  of  the  business  was  held  con- 
trary to  public  policy  and  void. 

Appended  to  this  case  will  be  found  a  very  instructive 
note  reviewing  the  American  cases  which  have  discussed 
the  question  as  to  the  validity  of  a  stipulation  not  to  en- 
gage in  a  particular  business,  when  not  ancillary  to  a  law- 
ful contract. 

The  rule  announced  by  the  Kentucky  court  was  follow- 
«d  in  the  two  later  cases  of  Barrone  et  al.  vs.  Moseley  Bros., 
139  S.  W.  869,  and  Field  and  Son  vs.  Holland  and  Son, 
165  S.  W.  699. 

Other  cases  to  the  same  effect  will  be  found  cited  in  the 
note  to  Clemmons  vs.  Meadows,  supra,  and  in  support  of 
the  tests  quoted  from  Elliott  and  Page  on  Contracts. 
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Appellant's  able  counsel,  by  a  very  iugenioug  and  plaus- 
ible argument,  has  attempted  to  apply  the  "rule  of  rea- 
son", as  enunciated  by  the  United  States  Supreme  Court, 
in  the  Standard  Oil  case,  (231  U.  S.  I),  to  the  case  at  bar. 
In  bis  brief  he  says: 

"I  am  not  to  be  understood  as  contending  that  combina- 
tions  to  suppress  competition  whereby  as  a  practical  result 
a  monopoly  is  created  or  whereby  prices  are  controlled,  may 
not  be  lawfully  forbidden.  My  contention  is  that  it  is  not 
contrary  to  tbe  public  policy  of  any  civilized  state  that  A 
and  B  shall  contract,  the  one  not  to  compete  with  the  other 
in  a  particular  business  at  a  particular  place.  I  take  it 
that  if  the  plaintiff  in  the  case  at  bar  had  established  a 
business  in  competition  with  tbe  defendant  Simon  Bibo 
at  Grants,  and  thereafter  Bibo  had  agreed  to  buy  all  or  a 
part  of  the  stock  in  trade  of  the  plaintiff,  and  plaintiff 
had  agreed  not  further  to  compete  at  that  place,  such  a  con- 
tract would  be  conceded  to  be  lawful  and  enforcible — fl 
valid  consideration  for  the  execution  of  tbe  promissory 
notes  which,  in  the  opinion  of  the  makers,  were  equal  in 
amount  to  tbe  benefit  received.  But  the  proposition  ad- 
vanced seems  to  be  that  not  having  yet  established  tbe  bus- 
iness tbe  attempt  on  the  part  of  Bibo  to  stifle  this  compe- 
tition in  its  inception  is  unlawful,  although  the  result  ac- 
complished is  the  same  in  each  case,  and  there  is  absolute- 
ly no  difference  so  far  as  the  effect  upon  the  public  is  con- 
cerned. If  it  is  not  unlawful  to  stifle  competition  after  it 
has  once  obtained  a  foothold,  no  reason  can  be  advanced 
why  such  competition  may  not  with  equal  propriety  be 
stifled  before  it  has  obtained  a  foothold." 

If  the  "rule  of  reason"  be  applied  to  this  contract  it  will 
not  help  appellant.  Under  this  doctrine,  which  was  firm- 
ly established  by  the  Standard  Oil  case,  contracts  in  re- 
straint of  trade,  which  are  unreasonable,  are  invalid. 
While  originally,  at  common  law,  all  contracts  in  restraint 
of  trade  were  presumptively  invalid  (Mitchel  vs.  Rey- 
nolds, 1  P.  Wras.  181)  because  such  contracts  were  deem- 
ed injurious  to  the  public  as  welt  as  to  tbe  individuals  who 
made  them.  "In  the  interest  of  tbe  freedom  of  individ- 
uals to  contract  this  doctrine  was  modified  so  that  it  was 
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only  when  a  restraint  by  contract  was  so  general  as  to  be 
coterminous  with  the  kingdom  tliat  it  was  treated  as 
void.  Tliat  is  to  say,  if  the  restraint  was  partial  in  its  op- 
eration and  was  otherwise  reasonable  the  contract  was  held 
to  be  valid."  (Standard  Oil  Co.  vs.  U.  S.  supra.)  It  is  the 
purpose  of  the  contract  which  malics  it  reasonable  or  un- 
reasonable, coupled  of  course  with  the  limitations  put  upon 
the  right  to  engage  in  business.  If  the  restrictions  are  no 
broader  than  are  necessary  to  protect  the  party  in  the  en- 
joyment of  the  l>enefits  of  the  main  contract,  to  wliich  the 
restraint  is  incidental,  the  contract  would  be  upheld  as 
valid,  because  reasonable.  On  the  other  hand,  if  the  re- 
strictions are  so  broad,  that  it  necessarily  appears  that  the 
restraint  is  unreasonable,  the  contract  would  be  held  to  be 
illegal.  Where  the  contract  is  subsidiary  to  the  main  pur- 
pose of  disposing  of  an  established  business,  or  other  legi- 
7  timate  object,  the  restraint  would  be  held  reasonable 
and  the  contract  valid.  In  the  Eastern  States,  R.  L.  D. 
Asso.  vs.  United  States,  U.  S.  Adv.  Ops.  1013.  page  951,  the 
United  States  Supreme  Court  said; 

"It  is  true  that  this  court  held  in  the  Standard  Oil  and 
Tobacco  cases,  supra,  and  in  the  subsequent  cases  follow- 
ing them,  that  in  its  proper  construction  the  act  was  not 
intended  to  reach  normal  and  usual  contracts  incident  to 
lawful  purposes  and  intended  to  further  legitimate  trade. 
and  siimmarizing  the  meaning  of  the  act  in  the  Tobacco 
case,  this  court  said  (221  U.  S.  179) : 

'Applying  the  rule  of  reason  to  the  construction  of  the 
statute,  it  was  held  in  the  Standard  Oil  case  that  aa  the 
words  'restraint  of  trade'  at  common  law  and  in  the  law  of 
this  country  at  the  time  of  the  adoption  of  the  anti-trust 
act  only  embraced  acts  or  contracts  or  agreements  or  com- 
binations which  operated  to  the  prejudice  of  the  public  in- 
terests by  unduly  restricting  competition,  or  unduly  ob- 
structing the  due  course  of  trade,  or  which,  either  because 
of  their  inherent  nature  or  effect,  or  because  of  the  evident 
purpose  of  the  acts,  etc.,  injuriously  restrained  trade,  that 
the  words  as  used  in  the  statute  were  designed  to  have  and 
did  have  but  a  like  significance.' 
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The  same  principle  ivas  affirmed  in  Nash  v.  United 
States,  229  U.  S.  373.  57  L.  Ed.  1232,  33  Sup.  Ct.  Rep. 
780.  The  court  in  the  Standard  Oil  eaee  construed  the 
act  as  intended  to  reach  only  combinations  unduly  restrict- 
ive of  the  flow  of  commerce,  or  unduly  restrictive  of  com- 
petition, and,  illustrating  what  were  such  undue  or  unrea- 
sonable combinations,  it  classed  as  illegal  (p.  58)  'all  con- 
tracts or  acts  which  were  unreasonably  restrictive  of  com- 
petitive conditions,  either  from  the  nature  or  cliaracter  of 
the  contract  or  act,  or  where  Hie  surrounding  circum- 
stances were  such  as  to  justify  the  conclusion  that  they 
liad  not  been  entered  into  or  performed  with  the  legiti- 
mate purpose  of  reasonably  forwarding  personal  interest 
and  developing  trade,  but,  on  the  contrary,  were  of  such 
a  character  as  to  give  rise  to  the  inference  or  presumption 
that  they  had  been  entered  into  or  done  with  tlie  intent  to 
do  wrong  to  the  general  public  and  to  limit  the  right  of  in- 
dividuals, thus  restraining  the  free  flow  of  commerce  and 
tending  to  bring  about  the  evils,  such  as  enhancement  of 
prices,  which  were  considered  to  be  against  public  pol- 
icy." 

From  the  nature  and  character  of  a  contract,  such  as 
this,  where  it  clearly  appears  that  it  was  not  entered  into 
with  the  legitimate  purpose  of  reasonably  forwarding  per- 
sonal interest  and  developing  trade,  but  on  the  contrary 
with  the  intent  to  do  wrong  to  the  general  public  and  to 
limit  the  right  of  individuals  or  corporations,  thus  res- 
training competition  and  enhancing  prices,  the  contract 
will  be  held  invalid  under  the  Sherman  Anti-tnist  Act, 
as  it  would  have  been  so  deemed  under  the  common  law, 
and  this  is  clearly  shown,  we  think,  by  the  above  excerpts 
from  the  decisions  of  the  United  States  Supreme  Court. 

In  the  case  of  Gallup  Electric  Light  Co.  vs.  Pacific  Im- 
provement Co.,  16  S".  M.  8C,  the  territorial  supreme  court 
discussed  the  question  of  contracts  in  restraint  of  trade. 
In  this  decision  the  court  quotes  Section  3,  of  the  Act  of 
Congress  of  July  Snd.  1890.  This  statute  was  in  force  in 
this  jurisdiction  at  the  time  this  alleged  agreement  was  en- 
tered into,  as  New  Mexico,  at  that  time  was  still  a  terri- 
tory.    In  the  case  referred  to,  the  court  quotes  with  ap- 
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proval,  the  following  excerpt  from  the  opinion  written  by 
Mr.  Justice  Peekliam  in  the  case  of  the  United  States  vs. 
Joint  Traffic  Association,  171  U.  S.  558: 

"We  are  not  aware  that  it  has  ever  been  claimed  that  a 
lease  or  purchase  by  a  farmer,  manufacturer  or  merchant 
of  an  additional  farm,  manufactory  or  shop,  or  the  with- 
drawal from  business  of  any  farmer,  merchant  or  mahu- 
factnrer,  reetroined  commerce  or  trade  within  any  legal 
definition  "of  that  term;  and  the  sale  of  a  good  will  of  n 
business  with  an  accompanying  agreement  not  to  engag'^ 
in  a  similar  husinesa  was  instanced  in  the  Trans-Iktissouri 
case  as  a  contract  not  within  the  meaning  of  the  act :  and 
it  was  said  that  such  a  contract  was  collateral  to  the  main 
contract  of  sale  and  was  entered  into  for  the  purpose  of  en- 
hancing the  price  at  which  the  vendor  sells  his  husines-^.'" 
See  also,  Thomas  vs.  Gavin,  15  N.  M.  660. 

The  Anti-Trust  Act  must  be  and  is  construed  in  t'lo 
light  of  the  common  law,  and  such  a  contract  as  that  tes- 
tified to  by  the  witness,  Arnot,  is  contrary  to  public  ]'«\- 
icy  and  illegal.  This  being  true,  it  follows  that  the  court 
did  not  err  in  striking  out  this  testimony.  It  further  fol- 
lows that  the  court  properly  directed  a  verdict  for  the  ap- 
pellees. 

The  judgment  is  therefore  affinned,  and,  IT  IS  SO 
ORDERED. 


(No.  1714,  December  2.  1914) 

STATE  OF  NEW  MEXICO,  Appellee,  vs.  H.  S.  HOLLO- 
WAY,  Appellant. 

SYLLABUS   BY   THE   COURT. 

1.  No  alleged  errors,  unless  they  are  Jurisdictional,  will  be 
considered,  except  those  wblcb  are  set  out  In  the  motion  for 
a  new  trial.  P.  G32 

2.  The  common  law  rule  upon  the  right  to  a  trial  by  Jury 
ol  the  vlsne  or  neighborhood,  it  that  be  the  rule  In  its  strict- 
est sense,  has  been  long  modified  by  legislation  permitting 
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a  cbange  o(  venue  where  an  irapartlal  Jury  was  not  obtain- 
able In  tlie  county  where  the  alleged  crime  waa  comniltted. 

P.  M2 

3.  Wliere  a  trial  by  an  Impartial  jury  can  be  secured  in 
the  county  where  the  crime  is  committed,  the  accused  can 
not  be  deprived  oC  a  trial  there,  even  under  the  sanction  of 
our  legislation  upon  the  subject  ot  change  of  venue. 

P.  643 

4.  The  constitutional  guaranty  of  a  speedy  public  trial  by 
an  impartial  jury  of  the  county  or  district  in  which  the  or- 
tense  is  alleged  to  have  been  committed.  Is  not  of  a  right  to 
be  tried  in  the  county,  but  In  the  county  or  district  in  which 
the  offense  Is  alleged  to  have  been  committed,  if  an  Impartial 
Jury  can  be  secured  therein. 

P.  S4S 

&.  The  power  conferred  upon  district  courts  by  this  stat- 
ute is  one  which  ought  to  be  exercised  with  great  care  ana 
deliberation;  and  a  change  of  venue,  on  behalf  ot  the  people, 
should  be  made  only  after  a  showing  which  convinces  the 
court  that  public  sentiment  Is  in  such  a  state  as  to  render 
Improbable  a  fair  and  impartial  trial. 

P.  S4ft 

6.  Held:  By  Sec.  26,  of  Chap.  57,  Laws  of  1907,  it  is  pro- 
vided that  the  stenographer  shall  file  the  transcript  ot  testi- 
mony with  the  clerk  of  the  court  In  which  the  action  was 
tried,  and  thereupon  either  party  may  give  five  days  notice 
to  the  opposite  party  ot  his  Intention  to  apply  to  the  Judge  to 
have  the  transcript  signed  and  sealed  as  a  bill  of  exceptions. 

P.  &4S 

7.  The  mcts  urged  In  support  ot  a  motion  tor  a  new  trial 
upon  the  ground  that  the  jury  was  allowed  to  separate,  un- 
supported by  proof  of  such  facts  by  affidavit,  or  otherwise, 
and  not  borne  out  by  the  record  is  an  Insufficient  showing 
and  does  not  entitle  the  defendant  to  a  new  trial  upon  sncb 
ground.  P.  S4S 


630  SUPREaiE  COURT  OF  NEW  MEXICO 

State  V.  Holloway.  19  N.  M.  52S 

Appeal  from  District  Court,  Dona  Ana  County ;  Edward 
L.  Medler,  Presiding  Judge.  Affirmed. 

\V.  H.  H.  Llewellyx  and  J.  F.  Bon'iiam,  I^as  Cruces, 
N.  M.,  Attjs.  for  Appellant. 

Sufficiency  of  indictment.  C.  L.  1897,  Sec.  1122;  See- 
Bion  LawB  1905,  Chap.  129,  Sec.  1 ;  T  and  8  Geo.  4  c  29, 
Par.  47;  Bishop's  Directions  and  Forms,  par.  403;  State 
V.  Harmon,  106  Mo.  63o,  18  S.  W.  128. 

Change  of  venue  against  defendant's  objection  violated 
Ilia  constitutiooal  rights.  N.  M.  constitution.  Sec.  16.  C. 
L.  1897  Sees.  7311-7318;  Constitution  Art.  6,  Sec.  7;  2 
Cooleys'  Blackstone  (Third  Edition)  491;  People  v.  Powell, 
25  Pac.  481.  11  L.  R.  A.  75 ;  AVlieeler  v.  State,  24  Wis.  52 ; 
Osborne  v.  State,  24  Ark.  629;  Olive  v.  State,  7  N.  W.  444. 

Constitutional  rlgjits.  State  v.  Kindig,  55  Kans.  113,  39 
Pac.  1028;  State  v.  Bunker,  38  Kans.  737,  17  Pac.  651; 
State  vs.  Gut.  13  Minn.  341 ;  State  vs.  Potter,  16 
Kans.  80;  State  vs.  Kuapp  et  at.,  40  Kans.  148, 
19  Pac.  728;  Bishop's  Cr.  Pr.  Vol.  1,  See.  50,  page  21; 
Mayes  v.  State,  3  Heisk  175;  Craig  v.  State,  3  Heisk  227 ; 
Speck  V.  State,  7  Bax.  46 ;  State  v.  Smiley,  98-  Mo.  605 ; 
State  V.  Kemp,  34  Minn.  61;  State  v.  Albee,  61  K.  H. 
42;f,  60  Am.  li.  325;  State  v.  Danton,  6  Coldw.  539;  State 
V.  Trinklaw,  40  Neb.  759,  59  N.  W.  370. 

Effect  of  unconstitutional  statute.  Dempsey  v.  State,  94 
Geo.  766;  22  S.  E.  57;  State  v.  Uoward,  31  Vt.  414;  Ex. 
Party  Rivers,  40  Ala.  712;  Kirk  v.  State,  1  Coldw.  (Teiin.) 
344;  Miller  v.  People,  230  111.  65;  82  N.  E.  521,  C.  L. 
1897,  Sec.  3398. 

Improper  admission  of  evidence  as  to  acquisition  of  cap- 
ital stock.  State  v.  Silva,  130  Mo.  440,  32  S.  W.,  1007. 

Proof  as  to  conversion  of  money.  Watson  v.  State,  61 
Geo.  61 ;  Block  v.  State,  44  Tex.  620. 

Erroneous  instruction  as  to  reasonable  doubt,  Terr.  v. 
Aver,  15  N.  M.  581. 

Court  should  instruct  jury  in  regard  to  circumstantial 
evidence.    Terr.  v.  Lermo,  8  N.  M.  566,  46  Pac.  16. 
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Jury  should  not  separate,  U.  8.  v.  Swan.  7  X.  M.  30(i- 
13,  34  Pac.  535. 

In.*,  L.  GRiirsHAiv,  Asst.  Attorney  General,  for  Appellee. 

The  indictment  is  not  defective.  Only  questions  of  juris- 
diction can  be  raised  for  the  first  time  on  appeal.  TJ,  S. 
V.  Cook,  15  N.  M.  ISr. 

Duplicity  must  be  raised.  1  Bishop'a  Crini.  Pro.  {Sec- 
ond Edition),  pages  88.  361,  362,  369,  395  and  396. 
Bishop's  Directions  and  Forms,  Sec.  403.  Terr.  v.  Hurt. 
16  X.  M.  152-153  as  to  conclusions, 

Mo  error  in  change  of  venue.  C.  L.  1897,  Sees.  2879. 
2881 :  X,  M.  Const.  Art.  2,  Sec.  14";  Thompson  v.  Utali. 
170  r.  S.  343,  346;  C.  L.  1897,  Sec.  3398;  In  re  Nelson 
102  N.  W.  885;  State  v.  Kindig,  55  Kans.  113;  Olive  v. 
State,  7  N.  W.  444;  State  v.  Gut.  13  Minn.  341;  Wheeler' 
T.  State,  94  Wis.  53:  Kansas  v.  Knapp.,  40  Kans.  148; 
State  V.  Bunker.  38  Kans.  741;  State  v.  Smiley,  98  Mo. 
605;  State  v.  Kemp,  34  Minn.  61;  State  v.  Albe'e,  60  Am. 
E.  325;  State  v.  Denton,  6  Colw.  (Tenn.)  539,  541;  State 
V.  Trinklaw,  40  Neb.  759;  Dempsey  v.  State,  94  Ga.  766; 
Vermont  v.  Howard.  31  Vt.  414;  Ex  Parte  Rivers,  40  Ala. 
712;  Miller  v.  People.  230  111.  65;  People  v.  Powell,  25 
Pac.  481;  Glinnan  v.  Phelan,  140  X.  W.  87;  Hewitt,  et  al. 
V.  State,  43  Fla.  194;  Armstrong  v.  State,  ]  Coidw.  337; 
State,  ex.  rel.  v.  McCarthy.  52  Ohio  State,  363;  Barrj-  v. 
Traux,  112  Am.  St.  E.  663;  People  v.  Furhmann,  103 
Mich.  593,  61  X.  W.  8G5 ;  People  v.  Baker,  3  Abb.  Pr.  42 ; 
Mischer  v.  State,  41  Tex.  Or.  Eep.  212,  96  Am.  St.  E.  780 ; 
State  V.  Durflinger,  73  Ohio  State,  154;  People  v.  Yer- 
miiyea  et  al.,  7  Cow.  108,  139;  People  v.  Peterson,  93 
Mich.  27;  Zinn  v.  District  Court,  114  N.  W.  472;  People 
V.  Webb,  1  Hill  (X.  Y.)  179 ;  Cox  et  al.  v.  State,  8  Tex.  A. 
254. 

No  error  in  permitting  introduction  of  evidence  concern- 
ing stock  transactions.  Kerr  v.  People,  110  III.  627;  Beev- 
es V.  State,  95  Ala.  31 ;  State  v.  Klasner,  19  X.  M.  474. 


532  SUPREME  COURT  OF  NEW  MEXICO 

State  V.  Holloway,  19  N.  M.  528 

SUPPLEMENTAL   BRIEF   OF   APPELLEE. 

Change  of  venue.  C.  L.  1897,  sec.  3398;  Session  Laws, 
1851,  sec.  17,  p.  144;  Session  Laws  1882,  Cli.  9;  C.  L. 
1897,  Sec.  2879 ;  Session  Laws  1889,  C.  L.  1897,  sec.  8881 ; 
N.  M.  Const.  Art.  II,  sec.  12. 

STATEMENT  OF  FACTS. 

Appellant  was  indicted  in  the  district  court  for  Otero 
county  and  charged  with  embezzlement  of  thirtj-five  hun- 
dred dollars  which  came  into  his  hands  by  virtue  of  his 
employment  as  cashier  of  the  Citizens  State  Bank  of  Tula- 
rosa.  Upon  motion  of  the  state  for  a  change  of  venue  the 
court  transferred  the  trial  of  the  cause  to  Dona  Ana 
county,  where  the  appellant  was  tried  and  found  guilty. 
From  that  verdict  and  the  judgment  of  the  court  appel- 
lant appealed. 

OPINION. 
HANNA,  J. — The  first  point  made  by  appellant  is  that 

the  indictment  is  defective,  several  alleged  defects  being 
pointed  out.  The  first  being  with  respect  to  alleged  insuf- 
ficiency of  proof  as  to  lack  of  knowledge  on  the  part  of  the 
grand  jury  as  to  the  christian  name  of  the  defendant.  This 
can  hardly  be  said  to  go  to  the  insufficiency  of  the  indict- 
ment. We  assume  that  a  second  point  is  made,  tlioiigli 
this  is  not  clear  from  appellant's  brief,  that  there  is  an  in- 
sufficient allegation  as  to  the  charge  of  the  indictment  as 
to  the  money  embezzled.  The  objections,  however,  not 
1  going  to  the  jurisdiction  of  the  trial  court  over  the  par- 
ties or  subject  matter,  and  being  raised  here  for  the 
first  time,  will  not  now  be  considered.  The  grounds  here 
urged,  in  this  connection,  were  not  assigned  as  grounds  of 
the  motion  for  a  new  trial  and  as  was  held  by  our  Territor- 
ial Supreme  Court,  in  the  case  of  U.  S.  vs.  Cook,  15  N.  M. 
124: 

"No  alleged  errors,  unless  they  are  jurisdictional,  wilf 
be  considered,  except  those  which  are  set  out  in  the  motion- 
for  a  new  trial." 
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It  may  be  urged  that  appellant  has  raised  the  question 
of  whether  the  indictment  states  an  offense  or  not  and  in 
«o  doing  is  urging  a  jurisdictional  question.  It  being  con- 
tended by  appellant  that  the  "indictment  attempts  to 
charge  and  is  for  straight  larceny  or  there  are  in  one  count 
in  the  indictment  two  crimes  attempted  to  be  charged, 
larceny  and  embezzlement." 

Our  statute  under  which  this  indictment  was  drawn,  Sec. 
1122,  C.  L.  1897,  defines  the  crime  of  embezzlement  and 
declares  it  to  be  larceny.  The  indictment  very  closely  fol- 
lowed the  language  of  the  statute,  and,  therefore,  charged 
the  crime  of  embezzlement. 

The  facts  here,  while  not  closely  resembling  those  of  the 
case  of  Territory  vs.  Hurt,  16  N.  M.  152,  are  analogous 
thereto  and  we  refer  to  that  opinion,  by  Mr.  Justice  Par- 
ker, in  support  of  our  conclusion  that  the  count  is  not  dup- 
licitous. 

The  next  and  essentially  important  point  in  this  case  is 
that  the  granting  of  a  motion  for  a  change  of  venue,  ap- 
plied for  by  the  state,  violated  the  constitutional  right  of 
appellant  to  a  fair  and  impartial  trial  by  a  jury  of  the 
county  or  district  where  the  offense  was  alleged  to  have 
been  committed.  The  theory  of  this  contention  is  based 
upon  the  proposition  that  Sees.  2879  and  2881,  C.  L.  1897, 
in  so  far  as  they  confer  upon  the  state  the  right  to  a 
change  of  venue,  are  in  conflict  with  that  portion  of  Sec. 
14,  of  Art.  II,  of  the  state  constitution,  which  provides : 

"In  all  criminal  prosecutions  the  accused  shall  have  the 
right  to  *  *  *  a  speedy  public  trial  by  an  impar- 
tial jury  of  the  county  or  district  in  which  the  offense  is 
alleged  to  have  been  committed.'' 

It  is  admitted  that  this  question  is  pro])(nly  before  us 
and  not  subject  to  objections  here  urged  again?t  tlie  bill  of 
exceptions  to  be  later  considered  in  this  opinion. 

We  are  of  the  opinion  that  the  provisions  of  the  two  sec- 
•tions  referred  to  are  general  in  their  scope  and  do  noc  liinit 
the  right  to  apply  for  a  change  of  venue  to  the  defendant 
alone.  By  appellant  it  is  contended  that  our  constitutional 
provision  quoted,  supra,  is  declaratory  of  the  coniiiiou  law, 
which  affords  the  accused  an  absolute  right  to  a  trial  by  a 
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jury  of  tlie  cminty  wherein  the  crime  is  «lle;T::(i  to  have  w- 
ciirreil;  that  llie  word  "diatrict"  in  the  coustitiitiona!  pro- 
vigioD  cannot  he  given  any  force  or  effect:  that  no  change 
of  venue  can  be  granted  to  the  state,  without  the  consent 
of  the  accused;  that  the  statute  cannot  enlarge  the  i-onsti- 
tiition,  nor    take  away  the  right  guaranteed  by  the  eonsti- 

By  the  attorney  general  it  is  urged  that  tlie  constitution 
must  he  interpreted  by  the  same  niles  as  are  used  in  the  in- 
terpretation of  statutes,  and  that  the  cardinal  rule,  is  to 
discover  the  intention  of  the  constitutional  convention; 
that  the  statute  does  not  limit  the  right  to  a  change  of 
venue  to  the  accused  person :  that  the  word  "district",  ap- 
pearing in  the  constitutional  provision,  was  to  have  a 
broader  meaning  than  "county"'  and  that  some  meaning 
must  be  given  it;  that  the  constitutional  guaranroe  pre- 
supposes that  a  fair  and  impartial  Jun.'  can  be  obtained  and 
would  not  apply  where  it  is  adjudicated  that  a  fair  and  iui- 
partial  jury  cannot  be  obtained  in  the  county;  that  the 
fomnion  law  gave  the  accused  an  absolute  right  to  a  jury 
trial  within  the  county  where  the  ofTense  was  alleged  to 
have  been  committed,  but  that  this  rule  of  the  common  law 
was  qualified  in  cases  where  an  impartial  jun'  could  not  be 
obtained,  in  which  event  the  crown  had  a  right,  as  a  matter 
of  necessity,  and,  to  enforce  the  spirit  of  t!ie  right  of  the 
accused  to  an  impartial  jury  to  change  the  venue  io  ,: 
county  wherein  such  conditions  did  not  exist;  that  the 
record  in  this  case  is  conclusive  that  an  impartial  jury 
could  not  be  obtained  in  Otero  county  and,  therefore,  the 
very  ])remise  of  the  right  to  invoke  the  constitutional  guar- 
anty is  absent,  and  the  statute,  in  such  cases,  cannot  prop- 
erly be  said  to  conflict  with  the  eonetitutional  provision 
cited. 

Concededly,  there  is  a  eonfUct  of  authority  upon  this 
question  and  our  attention  is  directed  to  numerous  authori- 
ties more  or  less  supporting  each  contention,  all  of  which' 
we  have  examined.  It  is  unnecessary  to  review  all  of  these 
authorities,  in  this  opinion,  and  reference  will  be  made  to 
only  those  more  nearly  in  point. 
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In  the  case  of  In  Re  Xelpon,  19  S.  D.  214,  102  N.  W  , 
tS8o,  the  Supreme  Court  of  South  Dakota  held,  in  constru- 
ing  a  provision  of  the  constitution,  similar  to  ours  now 
under  consideration,  that  the  word  ''district'^  must  be  held 
to  mean  the  trial  district  or  territor}'  within  which  the  jun' 
is  summoned.  This  holding  finds  support  in  the  follow- 
ing cases:  People  vs.  Powell,  (Cal.)  25  Pac.  481,  11  L.  R. 
A.  75;  Olive  et  al  vs.  State  (Xeb.)  7  X.  W.  444;  Wheeler 
vs.  State,  24  Wis.  52 ;  Osborn  vs.  State,  24  Ark.  629 ;  State 
vs.  Knapp,  40  Kans.  148;  State  ex  rel.  Scott  vs.  Crinklaw, 
40  Xeb.  759. 

It  is  to  be  observed  in  the  consideration  of  the  foregoing 
cases  that  the  common  law  right  of  the  defendant  to  a  trial 
by  a  jury  of  the  visne,  or  neighborliood,  was  the  basis  of 
the  ruling  in  each  and  that  no  exception  to  the  rule  was 
considered. 

If  there  be  no  exception  to  the  rule  it  might  well  be  ar- 
gued that  the  state  would  not  be  entitled  to  a  change  of 
venue,  although  it  might  be  impossible  to  secure  an  impar- 
tial jury  in  the  county  where  the  crime  was  committed.  In 
other  words,  should  it  be  found  that  a  strong  prejudice  ex- 
isted in  favor  of  the  accused  in  that  venue  could  the  de- 
fendant be  heard  to  insist  upon  an  alleged  right  to  a  par- 
tial jury  and  urge  in  support  of  this  right  the  constitu- 
tional guaranty  of  an  impartial  jury.  Such  refinement 
would  tend  to  make  the  administration  of  justice  a  farce 
and  bring  down  upon  courts  a  just  criticism. 

We  do  not  dispute  the  existence  of  the  general  rule  of 
the  common  law.  It  arose  for  the  protection  of  individuals 
against  the  tyranny  of  a  government,  not  always  zealous  of 
the  rights  of  persons,  and,  at  a  time  when  means  of  com- 
munication were  difficult  and  a  change  of  venue  might 
work  great  injustice.  Under  modern  conditions  the  reasons 
for  the  rule,  or  its  arbitrary  enforcement,  have  largely  ceas- 
ed, and  stronger  reasons  for  occasional  departure  therefrom 
have  arisen. 

At  an  early  day  it  was  permissible  for  jurors  to  act  up- 
on personal  knowledge  of  events,  now  we  insist  upon  such 
strict  impartiality  that  knowledge  of  events,  at  least  suf- 
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ficient  to  create  an  opinion,  is,  generally  Bpeaking,  a  dia- 
qualification  of  the  juror. 

In  these  days  of  publicity  when  the  smallest  community 
is  seldom  witliout  its  newspaper,  it  has  been  growing  more 
difficult  to  secure  the  impartial  jury,  as  it  is  now  known. 
Therefore,  the  exception  to  the  rule  has  arisen  and  its 
necessity  becomes  apparent. 

Mr.  Justice  Bailey,  speaking  for  the  Supreme  Court  of 
Illinois  in  the  case  of  Watt  vs.  People,  1  L.  R.  A.  40.1.  con- 
tended that  the  framers  of  the  constitntion  recognized  the 
infirmities  of  the  common  law  rule  (limiting  jurisdiction 
in  criminal  proseciitions  to  the  county  where  the  crime  was 
actually  committed)  and.  therefore,  modified  the  phraseol- 
ogy making  the  section  read  "in  all  criminal  prosecutions 
the  accused  shall  have  a  right  to  •  *  *  a  speedy 
public  trial  by  an  impartial  jury  of  the  county  or  district 
in  which  the  offense  is  alleged  to  have  been  committed." 
It  is  further  urged  by  Justice  Bailey  that  this  modified 
phraseology  may  be  fairly  regarded  as  evidencing  an  in- 
tention to  relax  in  some  degree  the  rigid  rule  of  the  com- 
mon law  formerly  prevailing.  We  agree  with  this  conclus- 
ion, and  while  the  facts  of  the  two  cases  are  dissimilar,  they 
are  analogous  in  point  of  logic,  and  the  constitutional  pro- 
visions under  consideration  in  both  are  identical. 

Can  it  he  said  that  a  fair  and  impartial  trial  can  lie  had 
when  as  to  either  side,  in  point  of  fact,  it  would  be  partial  ? 
As  was  well  said  by  the  court  of  appeals  of  the  state  of 
Texas,  in  the  case  of  Cox  et  a!,  vs.  State,  8  Tex.  Cr.  App. 
Rep.  254,  at  281 : 

"We  cannot  imagine  a  state  of  case  in  which  a  trial  at 
law  in  anv  event  could  be  said  to  be  fair  and  impartial,  or 
vice  versa,  when  it  is  so  only  as  to  one  party,  and  directly 
the  opposite  as  to  the  other.  From  a  legal  standpoint, 
the  proposition  is  worse  than  paradoxical, — it  amounts  to 
an  absurdity." 

As  indicated,  by  this  opinion  thus  far,  we  agree  with 
those  courts  which  have  held  that  an  exception  to  the  gen- 
eral rule  must  be  made  when  an  impartial  jur>-  cannot  he 
obtained,  assuming  tliaf  statutory  authority  for  a  change 
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of  venue  exists,  and  that  this  was  the  true  rule  of  the  com- 
mon law. 

While  of  this  opinion,  we  desire  to  make  our  position 
plain,  it  is  our  conclusion  that  by  the  common  law  an  ac- 
cused had  the  right  to  be  tried  in  the  county  in  which  the 
offense  was  alleged  to  have  been  committed,  where  the  wit- 
nesses were  supposed  to  have  been  accessible,  and  where  he 
might  have  the  benefit  of  his  good  character  if  he  had  es- 
tablished one  there,  but  if  an  impartial  trial  could  not  be 
had  in  such  county  it  was  the  practice  to  change  the  venue 
upon  application  of  the  people  to  some  other  county  where 
such  trial  could  be  obtained. 

We  find  this  opinion  of  the  rule  as  it  existed  at  the  com- 
mon law  supported  by  the  following  authorities:  Hewitt 
«t  al.  vs.  State,  43  Fla.  194;  State  vs.  Miller,  15  Minn. 
344;  Barry  vs.  Traux,  (N.  D.)  112  Am.  St.  Rep.  662;  Peo 
pie  vs.  Webb,  1  Hill  179;  People  vs.  Peterson,  93  Mich. 
27;  i  Chitty's  Crim.  Law,  201. 

It  was  this  right  of  trial  by  jury  that  is  preserved,  or  is 
to  remain  inviolate,  under  the  provisions  of  our  "Bill  of 
Rights"  and  the  constitutional  guaranties  of  the  numerous 
state  constitutions  containing  similar  provisions. 

From  an  examination  of  Blackstone's  Commentaries 
(Book  IV.  p.  351)  it  would  appear  that  the  common  law 
rule  was  as  strict  as  is  contended  by  appellant  and  we 
think  that  may  have  been  the  case  possibly  subject  to  the 
•exception  in  those  cases  where  it  was  found  impossible  to 
secure  an  impartial  jury,  which  exception  may  have  been  of 
later  development  and  thereby  explains  the  divergence  of 
opinion. 

We  are  not  controlled,  necessarily,  by  the  common  law 
rule,  whatever  it  may  have  been,  and  assuming  that  it  was 
as  strict  as  contended  for  and  not  subject  to  the  exception 
pointed  out,  nevertheless,  our  legislature  has  evidenced  an 
intention  to  adopt  a  different  rule  than  that  contended  for 
and  it  remains  to  consider  whether  this  rule,  so  adopted, 
was  in  force  at  the  time  of  the  adoption  of  our  constitution, 
and  if  so  whether  it  be  inconsistent  with  the  provisions  of 
our  constitution  and  therefore  of  no  binding  force  at  this 
time. 
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It,  therefore,  becomes  necessary  to  consider  our  legisla- 
tion upon  the  subject  with  considerable  attention  to  de- 
tails. 

By  See.  5,  of  the  Bill  of  Rights,  as  promulgated  by  Gen- 
eral Kearny,  September  22nd,  1846,  it  was  declared  that 
"the  right  of  trial  by  jury  shall  remain  inviolate".  Section 
6  further  providing,  among  other  things,  that  in  criminal 
cases  the  accused  shall  have  the  right  to  a  "speedy  trial  ])y 
a  jury  of  big  county". 

These  provisions  are  of  but  little  value  and  throw  no 
light  upon  the  present  question  unless  it  be  argued  that 
they  declare  the  common  law  rule,  as  contended  for  by  ap- 
pellant. The  county  of  the  accused  might  be  the  county 
of  his  domicile,  and  not  necessarily  the  county  where  the 
crime  ^^^ls  committed,  which  would  indicate  that  it  was  not 
•  the  common  law  rule  that  was  adopted. 

At  the  same  time  General  Kearnv  established  what  has 
since  been  known  as  the  "Kearnv  Code  of  Laws",  and  bv 
Sec.  15  of  Article  III  of  the  title  "Crimes  and  Punish- 
ments" of  this  code,  it  was  provided  that  the  act  should 
extend  to  all  crimes  bevond  the  limits  of  anv  county  or 
settlement  within  the  territory,  and  that  the  offender 
slionld  be  brought  to  the  most  .convenient  "county  or  dis- 
trict" in  the  territory  and  there  prosecuted. 

Again,  this  is  of  little  value  except  as  it  may  throw  some 
light  upon  the  legislation  that  followed  at  an  early  date. 
Under  the  title  "Practice  of  Law  in  Criminal  Cases",  of 
the  same  code,  by  Sec.  13,  it  was  provided  that  "all  trials 
of  criminal  offenses  shall  be  had  in  the  countv  in  whi(*h 
they  were  committed"  except  as  to  offenses  committed 
near  boundaries  where  either  county  was  designated  as  a 
proper  venue,  and  with  a  further  exception  in  the  case  of 
where  death  resulted  in  a  county  of  this  territory  while  the 
mortal  wound  had  been  inflicted  in  another  county  or  out- 
side the  state,  the  county  where  death  resulted  being  desig- 
nated as  the  venue.  This  section  (Thirteen)  appears  as 
Sec.    3398  of  the  C.  L.  1897. 

On  September  30th,  1850,  the  Organic  Act  establishing 
the  territory  of  Xew  Mexico,  was  approved,  which  act,  how- 
ever, contained  no  specific  provision  concerning  the  right 
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of  trial  by  jury,  but  did  create  a  legislature  with  power  to 
legislate  upon  all  rightful  matters  consistent  with  the  con- 
stitution of  the  United  States,  and  the  organic  act,  subject 
to  a  right  of  disapproval  resting  in  the  congress  of  the 
United  States. 

The  first  territorial  legislature  enacted  a  law,  which  was 
not  disapproved  by  Congress  (Sec.  17,  Chap.  27,  p.  144, 
Laws  of  1851),  providing  that  the  venue  in  both  civil  and 
criminal  cases  might  be  changed,  to  the  nearest  county  free 
from  exception,  when  the  judge  was  interested,  oT  when 
the  moving  party  should  make  oath  that  he  could  not  have 
justice  done  him  in  the  county  where  the  suit  was  pend- 
ing, setting  forth  the  cause  and  supporting  same  by  oaths 
of  at  least  two  disinterested  persons,  "provided  that  neither 
party  shall  be  allowed  to  change  the  venue  in  the  same  case 
more  than  twice.*'  This  act  of  1851,  was  amended  by  Sec. 
1,  of  Chap.  IX,  Laws  of  1882,  and,  as  amended,  appears 
as  Sec.  2879,  C.  L.  1897,  which  reads  as  follows: 

"Sec.  2879.  The  venue  in  all  cases,  both  civil  and  crim- 
inal, shall  be  changed  to  some  county  free  from  exception, 
whenever  the  judge  is  interested  in  the  result  of  such  case ; 
and  may  be  changed  in  any  case,  in  which  it  shall  appear 
that  either  party  cannot  have  justice  done  him  at  a  trial  in 
the  county  in  which  such  case  is  then  pending,  or  for  any 
other  proper  cause,  satisfactory  to  the  judge  before  whom 
the  motion  is  made.*' 

The  amendment,  it  will  be  observed,  enlarged  the  right 

by  removing  the  restriction  as  to  a  change  to  the  nearest 

county,  and  the  requirement     of    an    oath  of  the  moving 

party  and  the  supporting  oaths  of  at  least  two  disinterest- 

,ed  persons. 

The  original  act  of  the  legislature,  as  amended,  indicat- 
ed an  intention  to  depart  even  radically  from  the  common 
law  rule,  and  has  stood  without  cliange  unless  the  Act  of 
1907,  hereafter  referred  to,  or  the  constitution  itself  has 
modified  the  rule  as  thus  adopted. 

As  a  matter  of  fact,  the  so-called  common  law  rule,  what- 
ever it  may  have  been,  was  wiped  out  by  the  legislation  re- 
ferred to. 

It  is  necessary,  however,  to  consider  other  legislation  of 
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the  same  period.  In  1854,  an  act  defining  crimes  and  pun- 
ishments was  passed  by  the  territorial  legislature.  Sec.  2, 
of  Chap.  2,  now  appearing  as  See.  1047,  of  the  Compiled 
X»aws  of  1897,  being  a  portion  of  the  act  in  question.  It  is 
as  follows : 

Sec.  1047.  In  all  criminal  prosecutions,  the  accused 
shall  enjoy  the  right  to  be  heard  by  himself  or  counsel,  or 
any  other  person  who  may  defend  him;  to  demand  the 
nature  and  cause  of  the  accusation  against  him;  to  meet 
the  witnesses  face  to  face:  to  have  compulsory  process  to 
compel  the  attendance  of  witnesses  in  his  behalf,  and  in  pro- 
secutions by  indictment  or  infoimation,  to  a  speedy  public 
trial  by  an  impartial  jury  of  the  county  or  district  where- 
in the  oifense  shall  have  been  committed,  which  county  or 
district  shall  have  been  previously  ascertained  by  law.'' 

This  provision  must  be  considered  in  connection  with  tlie 
Act  of  1851,  and  both  read  together  if  possible.  We  do 
not  deem  the  two  acts  inconsistent  or  in  such  conflict  that 
the  two  cannot  stand.  If,  liowever,  thev  are  to  he  so  con- 
sidered  the  legislature  by  its  subsequent  Act  of  1882  (quot- 
ed supra  as  Sec.  2879,  C.  L.,  11^97),  did  not  assume  that 
the  Act  of  1851  had  been  repealed  by  implication  or  other- 
wise, but  proceeded  to  amend  it  as  a  valid  existing  act  and 
enlarged  it,  or  at  least  made  it  less  restrictive  in  its  oper- 
ation. 

Going  further,  we  find  the  legislature  of  1889  speaking 
upon  the  same  subject  of  change  of  venue.  (See  Sec.  1, 
Chap.  77,  Laws  1889).  The  enactment  now  appears  as  Sec. 
2881,  C.  L.  1897,  and  is  as  follows : 

"Sec.  2881.  The  venue  in  all  civil  and  criminal  cases 
shall  be  changed  whenever  the  judge  is  interested  in  the 
result,  or  is  related  to,  or  has  been  counsel  for  either  party, 
or  when  the  party  moving  for  a  change  shall  file  in  the 
«aBe  an  affidavit  of  himself,  his  agent  or  attorney,  stating 
that  he  believes  such  party  cannot  obtain  a  fair  trial  in  the 
county  wherein  the  cause  is  then  pending,  either  because 
the  adverse  party  has  an  undue  influence  over  the  mind< 
of  the  inhabitants  of  such  countv,  or  the  inhabitants  of 
such  county  are  prejudiced  against  such  party,  or  because 
by  reason  of  public  excitement  or  local  prejudice  in  such 
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county  in  regard  to  t^e  case  or  the  questions  involved  there- 
in, an  impartial  jury  cannot  be  obtained  in  such  county 
to  try  the  same.  Such  affidavit  must  be  supported  by  the 
oaths  of  two  disinterested  persons  that  they  believe  the 
facts  therein  stated  are  true." 

This  section  is  in  effect  a  reenactment  of  the  provisions 
of  the  act  of  1851,  as  to  change  of  venue,  with  some  addi- 
tions, and  is  clearly  an  expression  of  the  legislature  that 
changes  of  venue  should  lie  in  favor  of  "either  party/'  "in 
all  civil  and  criminal  cases"  when  an  impartial  jury  can- 
not be  obtained.  At  most,  this  act  can  only  be  considered 
as  a  modification  or  amendment  of  the  act  of  1882  (Sec. 
2879,  C.  L.  1897)  although  both  acts  were  carried  into  the 
compilation  of  1897. 

We  therefore  find  that  commencing  with  1851,  down  to 
the  present,  there  had  prevailed  a  consistent  legislative 
policy  favoring  changes  of  venue  to  both  sides  in  criminal 
cases.  It  may  be  urged  that  that  portion  of  Sec.  21  of 
Chap.  36,  Laws  of  1907,  which  is  as  follows: 

"No  person  shall  be  twice  put  in  jeopardy  of  liberty  or 
life  for  the  same  offense,  nor  shall  any  person  be  again 
put  upon  trial  for  the  same  offense,  after  a  verdict  of  not 
guilty,  and  the  right  of  trial  by  jury  shall  remain  invio- 
late/' should  be  considered  as  a  departure  from  the  legislat. 
ive  policy  referred  to,  but  again  it  is  to  be  borne  in- 
mind  that  it  is  the  duty  of  courts  to  so  construe  statutes, 
apparently  in  conflict,  that  both  may  stand  and  we  do  not 
consider  that  the  previous  acts  upon  the  subject  of  change 
of  venue  impaired  or  were  designed  to  violate  the  right  to 
a  jury  trial.  If  the  common  law  rule  did,  in  all  its  strict- 
ness, give  an  absolute  right  to  a  jury  of  the  visne  or  neigb- 
borhood,  it  seems  quite  clear  that  the  legislature,  with  pre- 
sumed knowledge  of  the  existence  of  the  earlier  statu  cos 
changing  such  rule,  and  in  the  absence  of  an  express  repeal 
of  such  acts  (although  numerous  statutes  were  singled  out 
for  repeal  by  the  act  of  1907)  did  not  intend  to  revive  a 
rule  of  the  common  law  by  implied  repeal  of  statutes 
changing  such  rule,  if  an  implied  repeal  would  so  operate. 

It  jemains  for  us  to  consider  whether  the  constitution' 
has  set  aside  the  legislative  provisions  referred  to. 
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By  Sec.  12,  of  Article  II  (Bill  of  Rights)  it  is  provided 
that: 

"Sec.  12.  The  right  of  trial  by  jury  as  it  has  hereto- 
fore existed  shall  be  secured  to  all  and  remain  inviolate/' 

This  refers,  as  we  consider  it,  to  the  right  as  it  had 
theretofore  existed  in  the  territory  of  New  Mexico. 

By  the  provisions  of  Sec.  14,  of  the  same  article,  a  some- 
what more  difficult  question  is  presented  by  that  portion 
of  the  section  providing  that  all  accused  persons  shall  liavo 
the  right  to  a  speedy  trial  by  an  impartial  jury  of  the 
county  or  district  in  which  the  offense  is  alleged  to  I'avt^ 
been  committed.  This  question  has  been  largely  covered 
by  us  in  this  opinion  from  the  standpoint  of  what  the  com- 
mon law  right  to  a  trial  by  jury  was  for  the  purpose  of  as- 
certaining whether  the  constitutional  provisions  were  in- 
consistent with  the  existing  statutes  upon  the  right  to  a 
change  of  venue  and  had,  therefore,  terminated  the  opera- 
tion of  such  legislation  with  the  coming  of  statehood  and 
reinstated  the  common  law  rule  through  the  force  and  ef- 
fect of  the  constitutional  provisions  which  might  be  said  to 
be  declaratory  of  the  common  law  rule  upon  the  subject. 

Upon  this  question  we  have  concluded  that  the  common 
law  rule  upon  the  right  to  a  trial  by  jury  of  the  visne  or 

neighborhood,  if  that  be  the  rule  in  its  strictest  sense, 
2  has  been  long     modified    by    legislation    permitting  a 

change  of  venue  where  an  impartial  jury  was  not  obtain- 
able in  the  county  where  the  alleged  crime  was  committed. 
The  framers  of  our  constitution,  in  our  opinion,  recogniz- 
ed that  the  so  called  common  law  rule  had  been  departed 
from  in  our  legislation  and,  as  we  have  pointed  out  in  this 
opinion,  bv  Sec.  12,  of  the  Bill  of  Eights,  the  right  of  trial 
by  jury  to  be  secured  to  all  and  to  remain  inviolate,  was 
the  right  as  it  had  theretofore  existed  in  the  territory  of 
New  Mexico. 

We  have  endeavored  to  show  that  at  common  law  it  is 
possible  that  an  exception  to  the  strict  common  law  right 
of  a  jury  of  the  visne,  or  neighborhood,  had  developed  as  to 
those  cases  where  an  impartial  jury  could  not  be  secured, 
but  even  were  this  not  the  fact,  the  strict  common  law  rule 
had  been  thus  qualified  by  our  legislation  which  the  fram- 
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ers  of  our  constitution  had  in  mind  when  referring  to  the 
right  as  it  had  'heretofore  existed."  In  See.  14,  of  the  Bill 
of  Bights,  our  constitution  seeks  to  guarantee  the  right  of 
an  impartial  jury  rather  than  the  right  to  a  jury  trial  as 
known  to  the  common  law,  as  is  contended  by  counsel  for 
appellant,  which  right  of  jury  trial  had  been  already  fully 
provided  for  by  Section  12,  of  the  Bill  of  Rights. 

In  considering  the  Powell  case,  in  this  connection,  (25 
Pac.  481)  it  is  well  to  bear  in  mind  that  the  Bill  of  Rights 
'  of  the  constitution  of  the  state  of  California  did  not  guar- 
antee an  impartial  jury  as  does  ours,  so  that  this  very  im- 
portant difference  existed  and  clearly  shows,  if  it  indicates 
anything,  and  it  cannot  be  without  meaning,  that  the  f  ram- 
ers  of  our  constitution  were  not  adopting  a  provision  (l>y 
adopting  Section  12,  of  the  Bill  of  Rights)  upon  the  right 
to  a  jury  trial  with  the  strict  common  law  rule  in  mind, 
unless  they  recognized  the  exception  to  the  rule  which  we 
have  pointed  out  in  this  opinion. 

It  is  probable  that  if  they  intended  to  declare  the  com- 
mon law  rule  as  a  controlling  principle  they  recognized  the 
exception  and  made  it  a  part  of  the  controlling  principle 
applicable  to  the  right  to  a  trial  by  jur}',  or  else,  recogniz- 
ing the  strict  common  law  rule  as  without  exception  they 
have  elected  to  depart  therefrom  in  the  declaration  of 
rights  of  our  citizens  in  this  respect,  (Section  12),  and  to 
adhere  to  the  policy  of  our  territorial  legislatures  as  evi- 
denced by  the  statutes  upon  changes  of  venue  when  impart- 
ial juries  are  not  to  be  obtained.  In  all  that  we  have  had 
3  to  say  upon  this  subject  we  desire  to  be  understood  as 
holding  that  where  a  trial  by  an  impartial  jury  can  be 
secured  in  the  countv  where  the  crime  is  committed,  the 
accused  can  not  be  deprived  of  a  trial  there,  even  under 
the  sanction  of  our  legislation  upon  the  subject  of  change 
of  venue.  This  is  necessarily  so  under  our  legislation  as  to 
the  right  to  "a  speedy  public  trial  by  an  impartial  jury  of 
the  county",  if  one  be  obtainable. 

The  constitution  of  the  state  of  North  Dakota,  Hte  tiiat 
of  California,  does  not  guarantee  an  impartial  jury  by  the 
provisions  of  its  bill  of  rights,  as  does  ours,  and  the  rea- 
soning of  the  Supreme  Court  of  that  state,  in  the  case  of 
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Barry  vs.  Traux,  13  N.  D.  131,  99  N".  \\\  :G!),  112  Am.  St. 
Kep.  662,  65  L.  E.  A.  762,  is  of  greater  force  as  applied 
to  the  case  under  consideration.  The  reasoning  of  tliis 
opinion  is  so  clear  that  we  desire  to  quote,  with  approv- 
al, from  it  at  some  length.    The  court  said : 

"It  is  entirely  clear  that  the  constitutionality  of  llje 
statute  authorizing  a  change  of  the  place  of  trial  upon  the 
application  of  the  state  turns  upon  the  meaning  to  be  as- 
cribed to  the  phrase  ^right  of  trial  by  jury'.  What  is  tlio 
scope  and  extent  of  this  right,  which  the  declaration  of 
Rights  secures  to  all  and  declares  shall  remain  inviolate? 
Is  it  an  unconditional  right  to  a  trial  by  a  jury  drawn 
from  the  county  where  the  offense  was  committed,  and  pro- 
hibiting a  change  of  place  of  trial  to  another  county  when 
a  fair  and  impartial  trial  cannot  be  had  in  the  county 
where  the  venue  was  originally  laid  ?  If  it  is  true,  as  coun- 
sel for  plaintiff  contend,  that  'the  right  of  trial  by  jury^ 
thus  guaranteed  is  an  unqualified  right  to  a  trial  by  a  jury 
of  the  county  where  the  offense  was  committed,  and  thai 
no  person  can,  without  his  consent,  be  tried  in  any  other 
county,  it  is  apparent  that  no  act  of  the  legislature  can  de- 
prive him  of  that  right.  Section  8122  of  the  Eevised  Codes 
of  1899,  which  confers  the  right  to  change  the  place  of  trial 
upon  the  state,  would  in  that  event  be  unconstitutional  and 
void,  and  would  furnish  no  legal  justification  for  the  order 
in  question.  If,  on  the  other  hand,  the  right  to  a  trial  by 
jury  of  the  county  of  the  offense  conditioned  upon  the 
possibility  of  a  fair  and  impartial  trial  in  that  county, 
it  will  be  conceded  that  section  8122,  supra,  is  constitu- 
tional and  valid.  The  question  involved  is  an  important 
and  delicate  one;  important,  because  it  calls  for  a  judicial 
declaration  as  to  the  scope  of  the  most  important  of  consti- 
tutional rights,  the  right  of  trial  by  jury ;  delicate,  because 
it  involves  the  consideration  of  an  alleged  infringement  of 
that  right  by  a  co-ordinate  branch  of  the  government. 
Proper  deference  for  legislative  authority  has  given  rise  to 
the  settled  rule  that  all  acts  of  the  legislature  will  be  pre- 
sumed to  be  valid  and  constitutional,  and  courts  will  de- 
clare them  void  only  when  it  is  clear  that  they  violate  the 
fundamental  law.  In  case  of  doubt,  the  presumption  of 
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validity  will  prevail  and  the  law  be  sustained.  When,  how- 
ever, the  conflict  is  clear,  the  duty  is  cast  upon  the  court 
to  declare  the  conflict,  and  thus  sustain  the  integrity  of  the 
constitution. 

We  are  convinced  that  the  legislation  in  question  is  con- 
stitutional and  valid,  and  this  conclusion  does  not  rest 
upon  the  mere  presumption  of  validity  which  attends  all 
legislative  acts.  On  the  contrary,  we  think  it  is  demon- 
strably clear  that  the  ^right  to  trial  by  jury'  which  is  se- 
cured by  the  declaration  of  rights  is  in  no  respect  impair- 
ed by  the  act  of  the  legislature  authorizing  a  change  of 
place  of  trial  to  another  county,  upon  the  state's  applica- 
tion, when  a  fair  and  impartial  trial  cannot  be  had  in  the 
original  county.  It  will  be  noted  that  the  constitution 
does  not  enumerate  the  details  or  incidents  of  the  right  of 
trial  by  jury.  This  omission,  however,  gives  no  authority 
to  the  legislature  or  to  the  courts  to  destroy  by  legislation 
or  by  judicial  construction  any  of  the  substantial  elements 
of  the  right  of  jury  trial  which  were  intended  to  be  se- 
cured. The  constitution  refers  to  *the  right  of  trial  by 
jury'  as  a  right  well  known  and  commonly  understood  at 
the  time  of  its  adoption,  and  it  is  the  right  so  understood 
which  is  secured  by  it.  Our  duty  in  this  case  is  therefore 
to  ascertain  whether  it  was  the  understanding  of  the  f  ram- 
ers  of  the  constitution,  and  the  people  who  adopted  it,  that 
the  right  of  trial  by  jury  included,  as  one  of  its  substantial 
elements,  an  absolute  right  to  a  trial  by  a  jury  of  the 
county  where  the  offense  was  committed.  If  such  was  their 
intent  it  must  be  given  effect,  the  same  as  though  it  had 
been  expressly  written  into  the  constitution.  We  are  unable, 

however,  to  find  any  ground  whatever  to  sustain  the  ex- 
4  istence  of  any  such  intent.   On  the  contrary,  there  is,  in 

our  opinion,  convincing  evidence  that  the  right  of  a  trial 
by  jury  as  that  right  was  known  at  the  time  of  the  adoption 
of  the  constitution,  did  not  include  an  absolute  right  to  a 
trial  by  a  jury  of  the  county  where  the  offense  was  commit- 
ted, but  that  the  right  was  conditioned  upon  the  possibility 
of  a  fair  and  impartial  trial  being  had  in  that  county.  In 
other  words,  the  right  of  trial  by  jury,  as  it  now  exists, 
with  the  right  on  the  part  of  the  state  to  secure  a  change  of 
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venue  to  another  county  when  necessary  for  a  fair  and  im- 
partial trial,  is  the  same  as  existed  when  the  constitution 
was  adopted." 

See  also,  People  vs.  Fuhrmann,  103  Mich.  593,  61  X.  W. 
865;  Commonwealth  vff.  Davidson,  91  Ky.  162,  15  S.  W. 
53 ;  Mischer  vs.  State,  41  Tex.  Crim.  Rep.  212,  96  Am.  St. 
780;  7  Cowan  108-139;  Zinn  vs.  District  Court  (X.  D.) 
lU  X.  W.  472. 

A  recent  opinion  bv  the  Supreme  Court  of  Mic'liigan, 
Glinnan  et  al  vs.  Phelan,  173  Mich.  674,  140  X.  W.  87, 
is  most  enlightening,  upon  the  point  under  consideration 
and  all  the  authorities  available  seem  to  have  been  consid- 
eded.  A  dissenting  opinion  by  Justice  Brooke  ably  sets 
forth  the  contrary  view  which  is  answered  by  Justice  Bird, 
who  concludes  his  opinion  with  a  cautionary  admonition 
as  to  the  case  with  which  the  power  in  the  courts  to  change 
the  venue,  on  behalf  of  the  people,  should  be  exercised. 
We  quote  from  this  portion  of  his  opinion  with  approval 
as  applicable  to  the  courts  of  this  State.  In  this  connec- 
tion Mr.  Justice  Bird  said: 

"The  power  conferred  upon  circuit  courts  by  this  statute 
is  one  which  ought  to  be  exercised  with  great  care  and  de- 
liberation ;  and  a  change  of  venue,  on  behalf  of  the  people, 

should  be  made  only  after  a  showing  which  convinces 
5  the  court  that  public  sentiment  is  in  such  a  state  as  to 

render  improbable  a  fair  and  impartial  trial.  And  I  am 
of  the  opinion  that  this  court  should  stand  ready  to  correct 
at  the  earliest  moment  any  abuse  of  power  in  this  regard, 
before  it  has  resulted  in  harm  to  the  accused." 

In  State  vs.  Durf linger,  73  Ohio  State  154,  76  X'^.  E. 
291,  the  question  of  the  right  of  the  state  to  a  change  of 
venue  was  carefully  considered,  the  court  holding  in  favor 
of  the  right.  People  vs.  Powell,  87  Cal.  348,  25  Pac.  481, 
11  L.  R.  A.  75,  and  Osborn  vs.  State,  24  Ark.  629,  probably 
the  leading  cases  opposed  to  the  view  that  the  right  exists, 
under  statutorv  authoritv,  were  referred  to  and  held  to  be 
far  opposed  to  the  better  reason  and  clear  weight  of  author- 
ity, and  therefore  not  to  be  followed. 

The  constitutional  provision  under  consideration  by  the 
Supreme  Court  of  Ohio,  in  this  case,  was  similar  to  ours 


r 
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and  guarantees  to  the  accused  "a  speedy  public  trial  by  an 
impartial  jury  of  the  county  or  district  in  which  the  offense 
is  alleged  to  have  been  committed/' 

The  same  contention  was  there  made,  as  here,  that  the 
words  "county"  and  "district,"  as  employed  in  this  provis- 
ion, are  synonymous  and  the  right  given  and  secured  to 
the  accused  is  the  absolute,  unqualified  right  to  be  tried 
in  and  by  a  jury  of  the  county  where  the  offense  is  alleged 
to  have  been  committed,  and  that  unless  the  defendant 
consent  he  cannot  be  tried  in  another  county.  It  was  held 
in  this  case,  by  the  Supreme  Court  of  Ohio,  that  the  con- 
stitutional guaranty  of  a  speedy  public  trial  by  an  im- 
partial jury  of  the  county  or  district  in  which  the  offense  is 
alleged  to  have  been  committed,  is  not  of  right  to  be  tried 
in  the  countv,  but  in  the  countv  or  district  in  which  the 
offense  is  alleged  to  have  been  committed. 

The  Supreme  Court  of  Ohio,  however,  while  holding 
that  the  terra  "district"  was  not  svnonvmous  with 
"county"  but  intended  to  designate  and  include  a  place  or 
jurisdiction  other  and  distinct  from  that  of  the 
county  wherein  the  offense  was  committed,  pointed  out 
that,  in  that  jurisdiction  the  term  "district"  was  not  to  be 
treated  as  synonymous  with  judicial  district.  We  are  not 
concerned  with  this  inquiry,  however,  as  the  change  of 
venue,  here  brought  into  question,  was  to  another  county 
of  the  same  judicial  district  and  we  are  not  called  upon  to 
decide  whether  a  change  of  venue  would  lie  to  a  county 
outside  the  judicial  district,  or  in  fact  what  is  meant  by 
the  term  "district." 

Having  concluded  that  a  change  of  venue  will  lie  in 
favor  of  the  state,  where  an  impartial  jury  cannot  be  had 
in  the  county,  where  the  crime  is  alleged  to  have  been  com- 
mitted, we  have  disposed  of  the  essential  question  in  the 
case. 

Other  assignments  of  error  pertaining  to  the  admission, 
and  sufficiency  of  evidence  and  those  as  to  alleged  pre- 
judicial instructions  are  dependent  upon  the  state  of  the 
record,  which  the  Attorney  General  contends  does  not  prop- 
erly include  the  transcript  of  testimony  because  the  clerk 
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of  the  court  certifies  only  to  the  record  proper  which  does 
not  include  the  transcript  of  testimony.  It  appears  that 
the  district  judge  settled  the  bill  of  exceptions  on  the  8th 
day  of  June  1914,  but  it  does  not  appear  that  the  bill  of  ex- 
ceptions was  ever  filed  in  the  office  of  the  clerk. 

By  Sec.  26,  of  Chap.  57,  Laws  of  1907,  it  is  provided 
that  the  stenographer  shall  file  the  transcript  of  testimony 

with  the  clerk  of  the  court  in  which  the  action  was  tried, 

6  and  thereupon  either  party  may  give  five  days  notice 
to  the  opposite  party  of  his  intention  to  apply  to  the 

judge  to  have  the  transcript  signed  and  sealed  as  a  bill  of 
exceptions.    (See  Sec.  52,  same  chapter). 

This  prpcedure  does  not  appear  to  have  been  observed,  at 
least  there  is  nothing  to  indicate  that  the  alleged  trans- 
cript was  ever  filed  in  the  office  of  the  clerk  of  the  court 
for  which  reason  the  objection  of  the  attorney  general  to- 
the  consideration  of  the  pretended  bill  of  exceptions  is  well 
taken  and  the  exceptions  cannot  be  considered. 

Even  though  this  were  not  true  we  are  of  the  opinion 
that  the  exceptions  referred  to  are  not  well  taken. 

The  only  remaining  assignment  of  error  is  that  during 
the  progress  of  the  trial  the  jury  was  allowed  to  separate 
and  a  member  or  members  of  the  jury  so  separated  were- 

not  in  charge  of  a  bailiff,  and  that  said  separation  was 

7  highly  prejudicial  to  the  defendant.    This  fact  was  al- 
leged as  the  sixth  ground  of  the  motion  for  a  new  trial 

but  was  unsupported  by  aflBdavits.  and  is  not  sustained  by 
the  record  proper. 

The  fourth  ground  of  the  motion  for  a  new  trial  is  that 
the  court  allowed  the  jury  to  leave  the  court  house  and  go 
to  the  Neal  Hotel,  where  they  remained  from  one-half  to- 
three-fourths  of  an  hour,  after  having  heard  the  argument 
of  counsel  and  the  instructions. 

The  sixth  ground  of  the  motion  for  a  new  trial  has  been 
stated.  It  is  indefinite  in  that  it  says  that  a  member  or 
members  were  not  in  charge  of  a  bailiff  and  no  communi- 
cation between  the  juror  or  jurors  is  asserted,  there  being- 
nothing  whatever  to  show  any  misconduct  during  the  as- 
serted separation  of  the  jurors,  and,  as  stated,  no  proof 
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whatever  of  the  facts  alleged  in  the  motion.  It  is  sufficient, 
in  our  opinion,  to  say  that  the  facts  urged  in  support  of  a 
motion  for  a  new  trial  upon  the  ground  that  the  jury  was 
Allowed  to  separate,  unsupported  by  proof  of  such  facts  by 
affidavit,  or  otherwise,  and  not  borne  out  by  the  record  is 
an  insufficient  showing  and  does  not  entitle  the  defendant 
to  a  new  trial  upon  such  ground. 

'  Even  should  it  be  contended  that  this  was  a  matter  not 
resting  in  the  sound  discretion  of  the  trial  court,  in  pass- 
ing upon  the  motion  for  a  new  trial  (See  Terr.  vs.  Emilio, 
14  N.  M.  147)  nevertheless,  there  must  be  something  be- 
fore the  court  upon  which  it  could  act,  else  the  presump- 
tion as  to  regularity  of  the  proceedings,  at  the  trial,  must 
prevail. 

Finding  no  error  in  the  record  the  judgment  of  the  trial 
court  is  affirmed,  and,  IT  IS  SO  ORDERED. 


(No.  1699,  December  2,  1914.) 

J.  H.  SAISTDELL,  Appellee,  vs.  JAMES  W.  XORMENT, 
Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  The  court  will  not  pass  upon  the  effect  of  a  motion 
l)y  both  parties  for  an  instructed  verdict,  where  there  is 
no  evidence  in  the  record,  which  would  have  warranted  a 
verdict  for  appellant,  if  the  cause  had  been  submitted  to 
the  Jury.  EMdence  reviewed:  Held,  that  the  court  prop- 
erly directed  a  verdict  for  appellee. 

P.  558 

2.  No  representations,  true  or  false,  made  by  one  maker 
of  a  note  to  another,  no  secret  understanding  between  such 
makers,  no  inducements  offered  by  one  to  the  other,  affect 
the  validity  of  the  instrument  in  the  hands  of  the  payee 
unless  he  knew  or  was  chargeable  with  notice  of  such  facts. 

P.  558 
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3.  The  mere  passiveness  of  the  creditor  in  the  collection 
of  his  debt,  either  of  the  principal  debtor,  or  from  collateral 
securities  held  by  him  is  not  sufficient  grounds  for  dl8- 
cbarging  the  surety. 

P.  55» 

4.  Where  a  party,  taking  the  deposition  of  a  witness, 
seeks  to  impeach  such  witness  by  showing  that  he  has  irade 
a  contrary  statement,  at  another  time  and  place,  as  to  the 
facts  about  which  he  testifies,  it  is  incumbent  upon  such 
party  to  have  the  statement,  so  submitted  to  the  witness,  in- 
corporated  into  the  deposition,  in  order  to  lay  the  proper 
foundation   for  its   introduction. 

P.  561 

5.  Where  the  question  as  to  the  amount  of  the  money 
judgment  which  plaintiff  is  entitled  to  recover,  if  a  recov- 
ery is  to  be  had,  is  not  disputed,  and  can  be  ascertained 
from  the  pleadings,  and  is  simply  a  matter  of  calculation,  a 
verdict  returned  by  the  Jury,  finding  the  issues  in  the 
case  for  the  plaintiff,  without  stating  the  amount  of  the  re- 
covery, is  sufficient  to  support  a  Judgment. 

P.  562 

6.  Where  a  party  to  a  suit  is  cognizant  of  the  fact  that 
a  witness  residing  beyond  the  Jurisdiction  of  the  court,  can 
testify  as  to  certain  facts,  material  to  the  issues  in  the  case, 
it  is  his  duty  to  take  the  deposition  of  the  absent  witness, 
and,  where  he  does  not  do  so,  or  attempt  to  do  so  in  good 
faith,  he  cannot  procure  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  based  on  facts  as  to  which  such  wit* 
ness  will  testify. 

P.  564 

7.  Where  a  party  seeks  to  Justify  a  failure  to  take  the 
deposition  of  a  witness,  residing  within  another  state,  it  is 
incumbent  upon  him  to  establish  the  fact  that  under  the 
statutes  of  the  state  where  the  witness  resides,  no  power 
exists  in  the  courts  of  that  state  to  compel  the  attendance 
and  testimony  of  the  witness.  P.  564 
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8.  Sub-section  136,  Section  2685,  C.  L.,  1897,  refers  only  to 
the  rendition  of  the  judgment,  and  not  to  the  entry  thereof. 

P.  565 

Appeal  from  District  Court,  Santa  Fe  County;  Mer- 
ritt  C.  Mecheni,  Presiding  Judge.    Affirmed. 

Rexehan  &  Wright,  Attorneys  for  Appellant. 

Effect  of  request  for  both  parties  for  direction  of  ver- 
dict. 157  U.  S.  154;  142  Fed.  132;  A.  &  E.  Ann.  Cases, 
545;  25  Okla.  600;  30  O'kla.  6;  68  N.  C.  509;  233  IlL 
501 ;  13  A.  &  E.  Ann.  Cases  369 ;  28  A.  &  E.  Ann  Cases 
1346;  210  U.  S.  1 ;  149  S.  W.  1056. 

Effect  of  appellee's  motion  for  a  directed  verdict.  38 
Cyc.  1543;  100  Ind.  127;  50  Am.  Rep.  799;  20  How.  427; 
53  Kan.  1080;  193  ilass.  289;  28  Cyc.  1576. 

Parol  proof  of  suretyship  agreement.  95  TJ.  S.  474;  S 
Cyc.  262;  Brandt  on  Suretyhsip,  3rd  Ed.,  Sec.  454;  180 
Pa.  165;  78  X.  Y.  74;  51  Cal.  162;  43  L.  R.  A.  474. 

Duty  of  bank  towards  surety.  89  Fed.  464;  34  Fed. 
104;  18  Ind.  281;  7  Mass.  518;  4  Johns.  Ch.  123;  37  L. 
R.  A.  699;  32  Cyc.  216;  8  L.  R.  A.  944;  37  L.  R.  A.  699; 
Daniels  on  Negotiable  Instruments,  6th  Ed.,  Sec.  1311; 
Page  707,  Vol.  37,  L.  R.  A. 

Court  erred  in  refusing  to  permit  inquiry  with  refer- 
ence to  statement  made  by  Bowlds.   Sec.  3026,  C.  L.  1897. 

Insufficient  verdict.  Sec.  2685,  C.  L.  1897;  42  Mo.  169; 
60  Mo.  24;  18  Mo.  App.  583;  31  Mo.  App.  555;  51  Mo. 
App.  260 ;  74  Mo.  App.  1 ;  9  111.  136 ;  1  Gilm.  347 ;  20.  Am. 
Dec.  179;  13  Cyc.  422;  2  RawJe  53;  8  W.  &  S.  47;  1  Am. 
Dec.  439;  44  Mo.  App.  42. 

Court  erred  in  refusing  to  grant  appellant's  motion  to 
amend  his  motion  for  new  trial.  Sub-Sec.  136.  Sec.  2685, 
C.  L.  1897;  92  Ala.  79;  123  N  .C.  660;  26  Wend.  143. 

Francis  C.  Wilson,  for  Appellee.  • 

It  is  the  general  rule  that  when  both  parties  request  di- 
rected verdict,  there  is  a  submission  of  whole  case  to  court 
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and  its  decision  on  facts  has  same  effect  as  verdict  of  jury. 
16  K  M.  41*4;  14  X.  M.  502;  38  Cyc.  1503;  Ann.  Casef* 
913.  p.  1342;  157  U.  S.  154;  153  U.  S.  216;  148  U.  S.  71: 
47  Col.  263;- 21  Col.  App.  416. 

Parol  proof  of  alleged  suretyship  agreement  inadmissa- 
ble.  12  Neb.  138;  8  Cyc.  262  ;*^  Daniels  on  Negotiable  In- 
struments, 6th  Ed.,  Sec.  119;  95  U.  S.  474;  90  Mass.  47; 
41  Cal.  322;  157  111.  255;  15  Ind.  114,  243;  59  la.  .73; 
41  Miss.  616;  26  Mich.  93;  17  Wend.  190;  7  X.  Y.  State 
273;  36  Tenn.  512;  76  Tenn.  586;  73  Am.  Dec.  529. 

Bessemer  Bank  had  no  notice  of  alleged  agreement  be- 
tween Xorment  and  Perry  and  accepted  note  without 
knowledge  of  alleged  conditions  attached  lo  Xorment's 
suretyship.  166  U.  S.  277;  176  Pa.  513;  54  S.  E.  977; 
8  L.  R.  A.  949 ;  6  Peters  51 ;  37  X".  J.  L.  307. 

Miscellaneous.    Jones  on  Ev.,  2nd  Ed.,  Sec.  852 ;  8  Cyc. 
141;  131  Ala.  211;  108  Cal.  25;  47  Ind.  559;  5  X.  M. 
427;  135  Pac.  454;  85  Am.  Dec.  610;  30  Minn.  368;  33 
Pac.  1 ;  12  Tex.  54;  8  Ind.  315;  38  Cyc.  1880. 
Renehan  &  Wright,  on  motion  for  rehearing. 

"Inducement,"  Vol.  4  Words  and  Phrases;  51  Ky.  178; 
31  Pac.  204 ;  5  Abb.  Pr.  41 ;  "Consideration",  Vol.  2  Words 
and  Phrases;  72  Ala.  294;  120  Mass.  449;  Cent.  Enc.  and 
Die,  Vol.  2;  word  "cover",  24  S.  E.  751;  Vol.  7  Words 
and  Phrases;  "remain",  5  So.  833;  3  L..R.  A.  661;  10 
Barb.  223 ;  "keep".  Words  and  Phrases,  Vol.  7 ;  Stearns  on 
Suretyship,  Sees.  2,  17;  21  Wall  657;  2  Wall  235;  2  Am. 
Dec.  291;  32  Cyc.  216;  4  Johns.  Ch.  123;  37  L.  R.  A. 
699;  Daniels  on  Xegotiable  Instruments,  6th  Ed.,  Sec. 
1311 ;  Brandt  on  Suretyship.  Vol.  1,  3rd  Ed.,  Sees.  480, 
496;  166  U.  S.  277;  supra;  Sec.  3026,  C.  L.  1897. 

* 

STATEMENT  OF  FACTS. 

On  June  24th,  1909,  X.  A.  Perry  requested  the  appellant 
to  sign  with  him  a  note  to  the  Bessemer  Bank,  of  Pueblo, 
Colorado,  for  two  thousand  dollars,  said  Perry  representing 
to  appellant  that  he  would  permit  the  money  procured  on 
said  note  to  remain  on  deposit  in  said  bank,  as  security 
for  the  payment  of  the  note,  and  that  he  would  also  fur- 
ther secure  the  payment  of  the  note  by  depositing  with  the 
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bank  as  collateral  security  twenty  shares  of  stock  of  the 
American  Bank  &  Trust  Company,  of  Clovis,  New  Mexico. 
Upon  the  faith  of  such  representations  appellant  signed  the 
note  with  Perry,  writing  after  his  signature  the  word 
'^^surety."  Perry  sent  the  note  to  the  Bessemer  Bank, 
together  with  the  twenty  shares  of  stock  which  he  had 
agreed  to  deposit  as  collateral  security,  and  instructed  the 
hank  to  place  the  proceeds  to  the  credit  of  the  Savings 
Bank  of  Melrose,  which  was  done.  The  business  with  the 
Bessemer  Bank  was  transacted  through  C.  H.  Bowlds, 
acting  Vice  President  of  that  bank.  At  that  time  Bowlds 
was  also  Vice  President  of  the  Savings  Bank  of  Melrose. 
Perry  was  also  an  oflScer  of  the  Melrose  Bank,  and  Sandell, 
appellee  herein,  vas  the  cashier  of  the  Bessemer  Bank.  The 
Melrose  Bank  credited  Perry's  account  with  the  $'<?,000 
«o  placed  to  its  credit  by  the  Bessemer  Bank,  which  sum 
was  subsequently  paid  out  by  the  Melrose  Bank  on  Perry's 
checks  and  drafts.  The  Melrose  Bank  drew,  at  different 
times,  on  the  Bessemer  Bank,  four  drafts,  each  fpr  the 
sum  of  $500,  which  were  all  paid  by  the  Bessemer  Bank, 
without  objection,  except  the  last.  This  draft  it  refused 
to  pay,  because  it  alleged  that  the  Melrose  Bank  had  agreed 
to  keep  $2,000  on  deposit  with  it.  Legal  proceedings  were 
instituted  by  the  Melrose  Bank  to  compel  the  payment  of 
the  draft,  whereupon  it  appears  that  it  was  paid. 

After  maturity  of  the  note,  the  Bessemer  Bank  trans- 
ferred the  same  to  J.  H.  Sandell,  appellee  herein,  who  in- 
stituted this  action  against  appellant  to  enforce  the  pay- 
ment of  the  same.  In  his  answer  to  the  complaint  appel- 
lant admitted  the  execution  and  delivery  of  the  note  sued 
upon ;  that  it  was  past  due  and  unpaid,  and  set  up  several 
different  grounds  of  defense  only  two  of  which,  however, 
in  view  of  the  propositions  discussed  by  counsel  for  appel- 
lant in  their  brief,  need  be  considered.  These  mav  be 
briefly  stated  as  follows:  (1)  that  the  act  of  the  Bessemer 
Bank  in  permitting  the  withdrawal  of  the  $2,000  on  de- 
posit was  an  affirmative  act  on  the  part  of  the  creditor, 
detrimental  to  the  surety,  and  released  him,  and,  (2)  that 
the  Bessemer  Bank  failed  to  dispose  of  the  twenty  shares 


554  SUPREME  COURT  OF  NEW  MEXICO 

Standell  v.  Norment,  19  N.  M.  549 

of  stock,  pledged  as  collateral  security,  as  was  its  duty 
to  have  done. 

The  case  was  tried  to  a  jury,  and,  after  all  the  evidence 
was  heard,  the  plaintiff  moved  for  an  instructed  verdict. 
The  defendant,  appellant  here,  likewise  moved  for  an  in-  ' 
structed  verdict  in  his  favor,  The  court  sustained  appel- 
lee's motion,  pursuant  to  which  the  jury  was  instructed  to 
return  a  verdict  for  appellee. 

The  appellant  thereupon  gave  notice  of  a  motion  for  a 
new  trial,  whereupon  the  court  announced  that  the  motion 
for  a  new  trial  w^ould  be  deemed  overruled,  and  exception 
would  be  granted  to  the  appellant,  although  the  appellant 
would  be  given  ten  days'  time  within  which  to  prepare 
and  file  a  formal  motion  for  new  trial,  and  that  judgment 
would  be  entered  for  appellee  in  accordance  with  the  prayer 
of  his  complaint. 

Thereafter  motion  for  new  trial  was  prepared  and  filed, 
and  formal  order  overruling  the  motion  and  granting 
judgment  upon  the  verdict  returned  by  the  jury,  under 
the  instructions  of  the  court,  was  entered  upon  the  10th 
dav  of  October,  1913.  On  the  next  dav  there  was  filed  a 
motion  in  arrest  of  judgment  and  later,  while  said  motion 
was  pending,  and  on  the  12th  day  of  October,  1913,  there 
was  filed  in  said  cause  an  application  to  amend  the  motion 
for  a  new  trial  on  the  ground  of  newly  discovered  evidence. 
The  motion  in  arrest  and  motion  to  amend  were  denietl 
bv  an  order  entered  on  the  8th  dav  of  December,  1913,  and 
on  the  next  day  this  appeal  was  allowed. 

OPINION. 

EOBEETS,  C.  J.— The  first  three  propositions  dis- 
cussed by  counsel  for  appellant  in  their  brief  are,  (1) 
where  both  parties  verbally  move  for  an  instructed  verdict, 
such  fact  does  not  constitute  a  waiver  of  the  right  to  a  juij 
trial,  (2)  the  motion  of  appellee  was  equivalent  only  to  a 
demurrer  to  the  evidence  and  (3)  the  suretyship  agree- 
ment between  Xorment  and  Perrv  could  be  established  bv 
parol  proof.  Neither  of  these  propositions  need  be  dis- 
cussed, because  the  evidence,  viewed  in  the  aspect  most 
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favorable  to  appellant  would  not  have  warranted  a  verdict 
in  his  favor.  It  was  his  contention  that  he  signed  the  note 
with  Perry,  as  surety  only,  upon  an  agreement  that  Perry 
would  leave  the  proceeds  of  the  note  on  deposit  with  the 
Bessemer  Bank,  as  security  for  the  payment  of  the  note, 
and  that  he  would  also  deposit  with  the  bank  the  twenty 
shares  of  stock  of  the  American  Bank  &  Trust  Company,  of 
Clovis,  as  collateral  security  for  the  payment  of  the  note. 
He  did  deposit  the  stock  as  security,  but  failed  to  deposit 
the  money,  per  his  agreement  with  Norment.  This  money 
he  deposited  to  the  credit  of  the  Savings  Bank  of  Melrose, 
which  subsequently  withdrew  the  same  before  the  maturity 
of  the  note.  Appellant  insists  that  it  is  competent  for 
him  to  prove  the  relation  and  agreements  of  the  parties 
by  parol,  and  that  the  proof  shows  that  the  Bessemer 
Bank  was  cognizant  of  the  above  facts  and  assented  there- 
to; that  by  permitting  the  withdrawal  of  the  $2,000,  the 
proceeds  of  the  note,  it  released  him  from  his  liability 
upon  the  note  by  violating  the  terms  of  the  suretyship 
agreement  between  Norment  and  Perry.  Appellee,  on  the 
other  hand,  contends  that  parol  proof  of  the  alleged  sur- 
etyship agreement  between  Norment  and  Perry  was  inad- 
missable.  The  legal  question,  however,  is  not  involved  in 
this  case,  because  the  evidence  fails  to  show  that  the  Bes- 
semer Bank  had  knowledge  of,  or  assented  to  the  parol 
agreement,  which  of  course,  must  be  shown  in  order  to 
bind  it.  The  following  excerpt  from  the  evidence  is  cop- 
ied from  appellant's  brief :  , 

"Testimony  of  J.  W.  Norment:  'Some  time  in  June^ 
1909,  I  don't  recall  the  e;cact  date,  N.  A.  Perry,  with 
whom  I  had  had  former  dealings,  requested  that  I  endorse 
his  note  in  the  sum  of  two  thousand  dollars.  Mr.  Perry 
was  at  that  time  considerablv  indebted  to  me  and  I  hepi- 
tated  to  do  so.  His  proposition  was,  in  answer  to  my  hes- 
itation, that  he  only  wanted  this  for  a  short  time  and 
didn't  expect  to  use  the  money,  but  only  wanted  a  credit 
for  the  ostensible  purpose  of  boosting  his  credit  and  of- 
fered to  put  up  twenty  shares  of  the  capital  stock  of  the 
American  Bank  and  Trust  Company,  of  Clovis,  New  Mex- 
ico, of  the  par  value  of  two  thousands,  which  bank  was 
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only  a  few  months  old  at  that  time,  and  in  addition  there- 
to agreed  to  have  the  proceeds  of  this  note  placed  to  his 
-credit  and  left  in  the  bank  during  the  life  of  the  loan.  In 
view  of  the  circumstances  and  seeing  where  there  could 
be  no  possible  risk  by  my  so  doing,  I  signed  the  note  in 
-question  as  I  did.     Signed  as  surety.' " 

^Testimony  of  Charles  H.  Bowlds:  After  stating  that 
he  was  acting  vice-president  at  the  time  the  loan  was  ne- 
gotiated; that  he  was  an  officer  of  the  Bessemer  Bank 
through  whom  all  negotiations  were  carried  on,  and  that 
he  communicated  all  matters  and  things  in  connection 
therewith  to  the  appellee,  J.  H.  Sandell,  then  cashier  of 
•said  Bessemer  Bank,  he  testified  as  follows:  *I  told  Mr. 
Sandell  that  Mr.  Perry  had  promised  me  that  the  Savings 
Bank  of  Melrose,  of  which  I  was  vice-president,  would  keep 
on  deposit  $2,000.00  with  the  Bessemer  Bank  of  Pueblo. 
I  was  vice-president  of  both  banks.  *I  told  Sandell  when 
they  made  application  for  this  loan  that  Perry  had  rep- 
resented to  me  that  he  would  see  that  the  Savings  Bank 
of  Melrose  kept  an  account  with  the  Bessemer  Bank,  and 
that  he  would  see  it  'was  sufficient  to  cover  the  amount  of 
the  loan.'  ^Q.  But  it  was  no  part  of  the  consideration  for 
this  loan  that  this  deposit  was  to  be  made,  it  was  simply 
an  inducement?'  *A.  That  was  an  inducement  to  me 
to  offer  the  Bessemer  Bank.'  *' 

'Testimony  of  A.  B.  Ellis :  'A.  X.  A.  Perry  stated  to 
me  about  that  time  that  he  had  arranged  to  borrow  $2,000 
from  the  Bessemer  Bank  and  he  wanted  us  to  pay  his 
drafts  for  $2,000  and  let  that  amount  remain  in  the  Bes- 
semer Bapk  to  the  credit  of  the  Savings  Bank  of  Melrose, 
which  we  did.'  'A.  X.  A.  Perrv  stated  to  me  that  he  had 
told  the  Bessemer  Bank  that  a  good  part  of  this  deposit 
would  remain  on  deposit  in  that  bank.  He  further  stated  if 
ive  needed  the  money  to  draw  for  it.  I  understood  from 
some  one,  pl*obably  from  Perry,  that  Xonnent  was  on  the 
note  and  that  the  20  shares  of  the  stock  of  the  American 
Bank  &  Trust  Company  of  Clovis,  X.  M.,  were  put  up  as 
■collateral  for  the  loan.'  *A.  We  drew  on  them  three 
drafts  of  $500  each  which  were  paid.  After  they  had  paid 
the  second  one,  thev  wrote  us  that  Perrv  had  stated  to 
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them  that  a  large  part  of  this  deposit  would  remain  there 
and  my  recollections  are  that  they  objected  to  pay  any  more 
of  this  deposit,  but  they  afterwards  paid  the  third  draft. 
We  made  a  fourth  draft  on  them  for  the  balance  of  the 
account,  $500,  on  which  payment  was  refused.  We  drev/ 
again  for  the  same  amount  and  the  draft  was  returned 
unpaid  and  protested.^ " 

The  foregoing  is  all  the  evidence  upon  which  appellant 
relies  to  establish  knowledge  on  the  part  of  the  bank,  of 
the  agreement  in  question.  Waiving  the  question  as  to 
the  proper  weight  to  be  given  the  testimony  of  A.  B.  Ellis,, 
the  material  portion  of  which  was  clearly  inadmissablt; 
under  the  hearsay  rule,  it  would  not  have  warranted  a  ve  - 
diet  for  appellant.  All  that  it  shows  is,  that  Perry  agreed' 
with  the  Bessemer  Bank,  as  an  inducement  to  it  to  make 
the  loan,  that  the  Savings  Bank  of  Melrose  would  keep 
an  account  with  it,  which  would  be  sufficient  to  cover  the 
amount  of  the  loan.  He  did  not  agree  that  the  deposit  of 
the  Melrose  Bank  should  stand  as  security  for  the  repay- 
ment of  the  money,  nor  did  he  state  to  Ellis  that  he  had  so 
told  the  Bessemer  Bank.  Suppose  the  Melrose  Bank  had  on 
deposit  with  the  Bessemer  Bank  the  sum  of  two  thousand 
dollars  at  the  time  this  suit  was  instituted,  how  could  ap- 
pellant benefit  thereby,  unless  the  money,  so  on  deposit, 
had  been  pledged  for  the  payment  of  the  note  ?  Ellis  said 
in  his  testimony,  "Perry  stated  to  me  that  he  had  told  the 
Bessemer  Bank  that  a  good  part  of  this  deposit  would 
remain  on  deposit  in  that  Bank."  But  he  does  not  say, 
that  Perry  stated  that  he  had  said  to  the  Bessemer  Bank 
that  it  should  stand  as  security,  or  a  pledge,  for  the  pay- 
ment of  the  note  in  question.  There  is  no  inconsistency 
between  the  testimony  of  Bowlds  and  Ellis.  Bowlds  said 
that  Perry  agreed  that  the  Melrose  Bank  would  tarry  a 
deposit  with  the  Bessemer  Bank,  as  an  inducement  to  the 
latter  bank  to  make  the  loan. 

The  testimony  fails  in  several  particulars:  (1)  Because 
it  does  not  appear  that  Perry  told  Bowlds  or  any  one  else 
connected  with  the  bank  that  Norment  had  signed  the 
note  conditioned  upon  the  amount  realized  therefrom  r^ 
maining  in  the  bank  during  its  life.     (2)  Because  it  does. 
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not  appear  that  Perry  told  the  bank  officials  that  tlie  money 
was  to  remain  in  his  name  during  the  life  of  the  note,  but 
that  the  Bank  of  Melrose  was  to  keep  a  deposit  in  tlio 
Bessemer  Bank  of  $2,000  during  the  life  of  the  note. 

The  failure  shown  under  (1)  is  fatal  to  the  contention 
of  the  appellant,  for  the  reason  that  his  entire  case  must 
rest  upon  the  proposition  that  the  bank  was  advised  that 
he  signed  as  surety  subject  to  the  alleged  agreement  be- 
tween him  and  Perry.  If  the  bank  was  not  informed  that 
such  was  the  condition  attached  to  his  contract,  then  the 
bank  could  look  to  him  for  payment  at  maturity  re- 

1  gardless  of   any   statement  by   Perry   that   the   fund 
should  remain  in  the  bank  during  the  life  of  the  note. 

It  is  evident  that  any  agreement  between  Perry  and  Xor- 
ment  would  not  be  binding  upon  the  bank  when  it  sought 
to  pursue  the  surety,  unless  it  should  be  conclusively 
proven  that  the  bank  had  knowledge  of  the  agreement. 
Nelson  et  al.,  vs.  Flint,  166  U.  S.  277;  41  L.  Ed.  1902. 
In  the  foregoing  case,  Mr.  Justice  Brewer  for  the  court, 
laid  down  the  law  as  follows: 

"It  is  alleged  that  the  trial  court  erred  in  ruling  out 
evidence  of  a  conversation  between  Frank  J.  Cannon  and 
A.  n.  Cannon  in  the  absence  of  the  plaintiff — a  conver- 
sation which  it  was  claimed  induced  A.  H.  Cannon  to 
sign  the  note.  The  mere  statement  of  the  proposition  car- 
ries its  own  answer.  Conversations  between  two  makers 
of  a  note,  in  the  absence  of  the  payee,  are  clearly  not  bind- 
ing upon  the  latter.    No  representations,  true  or  false, 

2  made  by  one  maker  of  a  note  to  another,  no  secret  un- 
derstanding between  such  makers,  no  inducements  of- 
fered by  one  to  the  other,  affect  the  validity  of  the  in- 
strument in  the  hands  of  the  payee  unless  he  knew  or  was 
chargeable  with  notice  of  such  facts.  The  vital  question 
is  not  what  passed  between  the  makers  by  themselves,  but 
what  passed  between  the  payee  and  any  one  of  the  makers." 

Under  (2)  it  is  apparent  that  whatever  the  rule  is  con- 
cerning the  duty  of  the  bank  to  apply  a  deposit  of  the 
maker  of  the  note  in  the  bank  to  the  payment  of  the  ob- 
litigation,  it  was  not  its  duty  to  apply  the  account  of 
the  Savings  Bank  of  Melrose  to  pay  the  note  at  maturity 


,         JANUARY  TERM,  A.  D.  1914  559 

Sandell  v.  Nonnent,  19  N.  M.  549 

and  in  fact,  the  Bessemer  Bank  could  not  do  so  under 
the  law.  In  other  words,  the  contention  of  appellant  ap- 
plies only  to  cases  where  the  deposit  was  in  the  name  of 
the  maker  of  the  note,  and  does  not  apply  where  tlie  de- 
posit is  not  in  the  name  of  the  party  primarily  responsible 
on  the  note.  First  Nat.  Bank  vs.  Peltz,  176  Pa.  513;  36 
L.  E.  A.  832 ;  53  Am.  St.  Eep.  686. 

The  above  being  true,  nothing  would  be  gained  by  a 
discussion  of  the  legal  propositions  presented  by  appellant 
on  this  phase  of  the  case. 

Appellant  next  discusses  the  effect  of  the  failure  of  the 
Bessemer  Bank,  or  Sandell,  its  assignee  to  dispose  of  the 
twentv  shares  of  stock  of  the  American  Bank  and  Trust 
Company,  which  had  become  insolvent  prior  to  the  trial, 
thereby  rendering  the  stock  worthless.  It  is  contended  by 
appellant  that  the  bank  and  its  assignee  were  bound 
to  exercise  active  vigilance  in  protecting  and  disposing  of 
this  collateral;  that  having  held  the  same  after  maturity 
of  the  note  until  the  stock  became  worthless,  the  appellant 
was  thereby  released.  There  are  two  answers  to  this  prop- 
osition: First,  the  evidence  shows  that  appellee  did  at- 
tempt to  sell  the  stock,  and  the  only  offer  he  received  was 
from  appellant  who  offered  to  pay  $1,600  for  it,  condi- 
tional upon  appellee  drawing  upon  Perry  for  the  balance 
of  the  indebtedness.  A  sufficient  answer  to  this  is,  that 
appellant  should  have  paid  the  entire  indebtedness,  which, 
had  he  done  so,  would  have  entitled  him  to  the  stock  and 
all  equities  therein  held  by  the  appellee.  The  second 
3    answer  is  that  the  mere  passiveness  of  the  creditor  in 

'  the  collection  of  his  debt,  either  of  the  principal  deb- 
tor, or  from  collateral  securities  held  by  him  is  not  suffi- 
cient ground  for  discharging  the  surety.  Vance  v.  Eng- 
lish, 78  Ind.  80,  and  see  note  to  case  First  National  Bank 
vs.  Kittle,  37  L.  R.  A.  (X.  S.)  699.  While  it  is  true  tlie 
case  of  Bank  vs.  Kittle  announces  a  contrary  doctrine, 
the  weight  of  authority  and  reason  accords  with  the  rule 
above  stated.  In  the  note  above  referred  to  all  the  authori- 
ties are  reviewed  and  very  little  support  is  found  for  the 
minority  rule. 
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What  we  have  said  above  disposes  also  of  the  alleged  er- 
ror in  excluding  appellant's  exhibits  3,  5,  6,  7  and  8,  which 
were  letters  exchanged  by  appellant  and  the  bank  and  ap- 
pellee relating  to  the  disposal  of  the  bank  stock  and  tlie 
collection  of  the  note.  In  no  one  of  these  letters  did  ap- 
pellant ever  offer  to  pay  the  note,  or  to  pay  the  difference 
between  what  he  offered  for  the  stock  and  the  amount  due 
on  the  note.  The  primary  duty  of  the  surety  was  to  pay 
the  note,  principal  and  interest,  upon  maturity,  upon  the 
failure  of  his  principal  to  meet  the  obligation  and  thereby 
obtain  possession  of  the  collateral.  By  this  means  he  could 
have  saved  any  loss  which  he  now  alleges  he  has  sustained 
by  virtue  of  depreciation. 

The  following  questions  were  propounded  to  the  ap- 
pellee on  cross  examination: 

"Did  you  get  anything  at  the  time  you  got  this  note?" 

"At  the  time  you  acquired  this  note  state  whether  or  not 
you  acquired  any  shares  of  stock  in  the  American  Bank 
and  Trust  Company,  of  Clovis,  New  Mexico.'^ 

In  both  instances  the  court  refused  to  permit  the  wit- 
ness to  answer.  This,  appellant  claims  was  prejudicial 
error.  Prior  to  this  time,  and  upon  the  beginning  of  the 
trial  the  appellee  produced  in  court  the  shares  of  stock  in 
question,  and  the  record  shows  that  he  tendered  the  same 
to  appellant  upon  payment  of  the  amount  due  on  the  note. 
The  record  also  shows  that  this  stock  was  deposited  with 
the  clerk,  for  the  use  and  benefit  of  appellant,  upon  pay- 
ment by  him  of  the  judgment.  This  being  true,  we  fail 
to  see  how  he  has  been  damaged  by  the  exclusion  of  \\\n 
evidence. 

The  deposition  of  C.  H.  Bowlds  was  taken  on  behalf  of 
appellant,  some  time  prior  to  the  trial.  In  the  deposition 
this  question  appears : 

^Tjook  at  the  statement  headed  ^statement  of  Mr.  C.  H. 
Bowlds  in  respect  to  the  case  of  Sandell  vs.  Norment  and 
Perry'  and  state  whether  or  not  that  i-s  a  statement  made 
by  you  in  the  presence  of  A.  B.  Eenehan  and  Stella  V. 
Canny,  and  transcribed  by  her,  and  if  so,  state  whether 
the  statement  is  true  ?" 
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The  answer  to  the  question  is  not  shown  by  the  record. 
On  the  trial  in  the  district  court  the  appellant  sought 
4  to  introduce  the  statement  in  evidence,  for  the  purpose 
of  contradicting  and  impeaching  the  witness.  The 
court  held  that  the  statement  was  not  admissable  under 
the  showing  made.  This  ruling  was  correct.  The  state- 
ment was  not  incorporated  into  the  deposition  at  the  time 
it  was  taken,  and  no  proper  foundation  was  laid  for  its 
introduction.  Appellant  did  not  even  offer  to  show  that 
the  statement  which  he  proposed  to  read  to  the  jury  was 
the  same  statement  which  had  been  exhibited  to  the  wit- 
ness at  the  time  his  deposition  was  taken. 

It  is  next  insisted  that  the  court  erred  in  awarding  at- 
torney's fees,  because  there  was  no  allegation  in  the  com- 
plaint to  support  the  same.  In  this  counsel  are  mistaken. 
The  note  is  set  out  in  the  complaint,  and  contains  an  agree- 
ment to  pay  ten  per  cent  attorney's  fees  upon  the  amount 
recovered  by  suit.  The  complaint  also  prays  judgment 
for  such  recovery.  Exchange  Bank  vs.  Tuttle,  5  N.  M. 
427;  7  L.  R.  A.  445. 

The  verdict  returned  by  the  jury,  under  the  direction 
of  the  court  reads  as  follows: 

*'We,  the  jury,  find  the  issues  in  this  case  for  the  plain- 
tiff'\ 

Sub-Section  114,  Section  2685,  C.  L.  1897,  reads  as  fol- 
lows : 

^'When  a  verdict  is  found  for-  the  plaintiff  in  an  action 
for  the  recovery  of  money,  or  for  the  defendant,  when  a 
set  off  for  the  recovery  of  money  is  established  beyond  the 
amount  of  the  plaintiff's  claim  as  established,  the  jury 
must  also  assess  the  amount  of  the  recovery,  etc." 

Appellant  contends  that  the  verdict  is  not  suflScient  to 
support  the  judgment,  which  question  was  duly  raised  in 
the  district  court  by  motion  in  arrest  of  judgment,  and  in 
his  motion  for  new  trial.  The  answer  of  the  appellant 
confessed  the  execution  of  the  note,  its  delivery  to  the  Bes- 
semer Bank  and  every  essential  to  constitute  a  confession 
of  the  obligation  incurred,  but  set  up  in  avoidance  the  de- 
fense of  a  violation  of  an  alleged  suretyship  agreement. 
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This  defense  presented  the  only  issue  for  the  jury  to 
5  try.  The  amount  of  the  note,  the  interest  due  and  at- 
torney's fees  was,  under  the  provisions  of  the  note,  and 
the  averments  of  the  answer,  only  a  question  of  computa- 
tion, which  the  court  could  make,  or  direct  the  clerk  to 
make.  The  statute,  in  our  judgment,  was  only  intended 
to  require  the  jury  to  find  the  amount  of  recovery,  wlien 
the  question  as  to  the  amount  due  was  one  of  the  litigated 
questions  in  the  case.  It  can  not  reasonably  be  held  to 
apply  where  the  amount  of  recovery  is  admitted,  if  some 
other  disputed  question,  upon  which  liability  rests,  is  de- 
<;ided  adversely  to  the  party  liable  for  the  payment  of  the 
money.  That  this  is  the  correct  interpretation  of  the  code 
provision  is  established  by  the  following  cases:  Buzanes 
vs.  Frost,  19  Colo.  App.  388 ;  Hutchinson  vs.  Superior 
Court,  61  Cal.  119;  Cooper  vs.  Poston,  1  Duval  92,  85 
Am.  Dec.  610 ;  Moke  vs.  Felman,  67  Am.  Dec.  656 ;  Wines 
vs.  State  Bank  of  Hamilton,  22  Ind.  App.  114. 

While  the  better  practice  would  be  to  have  the  jur}-,  in 
till  cases  for  the  recovery  of  money,  state  in  the  verdif' 
the  amount  of  the  recovery,  vet,  where  the  amount  of  tho 
recovery,  if  a  recovery  is  to  be  had,  is  not  in  dispute  and 
can  be  ascertained  from  the.  pleadings,  the  rule  that  that 
is  sufficiently  certain  which  can  be  rendered  certain,  ap- 
plies. 

Appellant  filed  a  motion  for  new  trial  and  later  filer] 
an  amendment  to  said  motion  setting  up  the  fact  that 
X.  A.  Perry  would  testify  that  Xorment  signed  said  note 
as  surety  on  an  express  understanding  witli  him  that  he 
was  to  deposit  the  proceeds  of  the  note  with  the  Bessemer 
Bank,  which  said  deposit  should  remain  on  deposit  with 
said  bank  as  security  for  said  loan  and  that  he  had  com- 
municated all  of  said  facts  to  Bowlds,  the  acting  Vice- 
President  of  the  Bessemer  Bank  at  the  time  he  made  th<' 
loan;  that  the  fact  that  said  Perr\'  would  so  testify  wa^^ 
unknown  to  appellant.  Diligence  in  procuring  the  testi- 
mony of  this  witness,  and  ascertaining  what  he  would 
testify  to  is  sot  forth  in  the  application  in  the  following 
language : 
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"It  was  impossible  to  procure  the  said  Perry  as  a  wit- 
ness because  he  was  beyond  this  jurisdiction,  and  although 
for  more  than  two  vears  efforts  were  made  bv  the  defend- 
ant,  Norment,  and  his  counsel  to  procure  either  the  attend- 
ance of  the  said  Perrv  as  a  witneSs  on  his  part,  or  a  deposi- 
tion from  him,  as  to  what  he  knew,  the  said  Perry  refused 
to  answer  communications  on  the  subject,  refused  to  be- 
come a  witness,  either  by  deposition  or  otherwise,  and  the  . 
said  Norment  was  without  power  and  the  courts  of  New 
Mexico  were  without  power,  and  it  was  impossible  to  pro- 
cure the  testimony  of  the  said  Perry  in  any  way,  because 
of  his  non-residence  as  aforesaid,  and  only  now  has  the 
said  defendant,  Notment,  or  his  counsel,  been  able  to  learn 
from  said  Perry  the  facts  of  the  said  case,  or  to  get  any 
response  from  him  on  the  subject." 

Did  the  court  abuse  its  discretion  in  refusing  to  grant  a 
new  trial  on  the  ground  stated?  Appellant  knew  neces- 
sarily that  whatever  knowledge  the  Bessemer  Bank  had,  as 
to  the  conditions  and  terms  upon  which  he  had  signed  the 
note  with  Perrv,  was  communicated  to  its  officers  and 
agents  by  Perr}-,  at  the  time  he  negotiated  the  loan.  He 
does  not  claim  that  it  derived  knowledge  from  any  other 
source.  This  being  true,  he  knew  from  the  time  the  suit 
was  instituted,  viz :  July,  13,  1910,  that  it  was  highly  im- 
portant for  him  to  procure  Perry's  testimony,  or  at  least 
to  ascertain  just  what  facts  Perry  had  communicated  to 
the  officers  of  the  bank  at  the  time  he  made  the  loan.  This 
being  true,  did  he  exercise  the  required  diligence?  Perry 
was  beyond  the  jurisdiction  of  the  court,  and  of  course  ap- 
pellant knew  that  he  could  not  require  him  to  attend  and 
testify  at  the  trial.  His  only  recourse  was  to  take  his 
deposition.  Had  this  been  done,  even  though  he  did  not 
know  what  facts  Pern'  would  testifv  to,  he  could  easilv 
have  ascertained.  His  defense  depended  entirely  upon  tlie 
facts  Perry  had  communicated  to  the  bank.  Perry,  of 
course,  knew,  and  appellant  was  cognizant  of  Perry's  knowl- 
edge. Consequently  it  was  incumbent  upon  him  to  exercise 
due  diligence  in  procuring  his  testimony.  The  showing 
made,  fails  to  show  that  he  exercised  the  required  diligence. 
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Where  a  party  to  a  suit  is  cognizant  of  the  fact  that  a 
witness  residing  beyond  the  jurisdiction  of  the  court, 

6  can  testify  as  to  certain  facts,  material  to  the  issues 
in  the  case,  it  is  his  duty  to  take  the  deposition  of  the 

absent  witness,  and  where »he  does  not  do  so,  or  attempt  to 
do  so  in  good  faith,  he  cannot  procure  a  new  trial,  on  the 
ground"  of  newly  discovered  evidence,  based  on  facts  as  to 
which  such  witness  will  testify. 

Here  the  showing,  excusing  the  failure  to  take  his  de- 
position is  that  the  *'said  Norment  was  without  power  and 
the  courts  of  New  Mexico  were  without  power,  and  it  wa& 
impossible  to  procure  the  testimony  of  the  said  Perry  in 
any  way  because  of  his  non-residence  as  aforesaid."  Ap- 
pellant does  not  allege  the  place  of  residence  of  said  Perry,, 
nor  that  under  the  laws  of  the  state  of  his  residence,  the 
courts  of  such  state  had  no  power  to  compel  the  attendance 
and  testimony  of  a  witness  to  be  used  in  judicial  proceed- 
ings in  other  states.  Where  a  party  seeks  to  justify  a  fail- 
ure to  take  the  deposition  of  a  witness,  residing  within 

7  another  state,  it  is  incumbent  upon  him  to  establish 
the  fact  that  under  the  statutes  of  the  state  where 

the  witness  resides,  no  power  exists  in  the  courts  of  that 
state  to  compel  the  attendance  and  testimony  of  the  wit- 
ness.   This,  it  will  be  noted,  appellant  failed  to  do.  There- 
fore there  was  no  abuse  of  discretion  in  denying  the  mo 
tion  for  a  new  trial  on  this  ground. 

Lastly  it  is  urged  that  appellant's  counsel  were  entitled 
to  notice  of  the  entering  of  the  judgment,  under  Sub- Sec. 
136,  Sec.  2685,  C.  L.  1897.  At  the  time  the  verdict  of  tlie 
jury  was  returned  the  court  announced  that  the  motion  for 
a  new  trial  would  be  considered  filed,  as  of  that  date,  and 
overruled,  and  judgment  would  be  entered  for  the  appel- 
lee. The  statute  provides  upon  any  hearing  before  the 
judge  of  a  court  wherein  the  judgment  of  the  court  upon 
such  hearing  shall  not  be  rendered  at  the  time  of  such 
hearing,  but  shall  be  taken  under  advisement  by  the  judge, 
no  judgment  or  order  relative  to  the  matters  pertaining  to 
such  hearing  shall  be  entered  until  notice  of  the  same  shall 
have  been  given  to  the  attorneys  for  the  respective  parties 
in  the  action.''     The  statute  itself  discloses  the  lack  of 
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merit  in  this  assignment.  The  judgment  was  rendered  by 
the  court  immediately  upon  the  return  of  the  verdict 
8  by  the  jury,  although  possibly  not  entered  until  a  later 
date.  This  statute  plainly  refers  to  the  formal  an- 
nouncement by  the  court  of  its  judgment,  not  to  the 
•entry  of  the  same  by  the  clerk. 

For  the  reasons  stated,  the  judgment  of  the  trial  court 
will  be  affirmed,  and,  IT  IS  SO  ORDEEED. 


(No.  1693,  December  4,  1914) 

W.  D.  McBEE,  Appellant,  vs.  PAT  O'CONNELL,  et  al., 
Appellees. 

SYLLABUS  BY  THE  COURT. 

1.  Upon  a  second  or  subsequent  appeal,  nothing  will  be 
considered,  except  the  proceedings  occuTing  after  remand, 
the  former  decision  being  the  law  of  the  case,  whether  right 
or  wrong,  so  that  a  question  which  could  have  been  consid- 
ered on  the  former  appeal  will  not  be  considered  on  the  sub- 
-sequent  appeal, 

P.  569 

2.  A  person  who  purchases  an  estate  in  the  possession  of 
another  than  his  vendor  is  in  equity,  that  is,  in  good  faith, 
bound  to  inquire  of  such  possessor  what  right  he  has  in  the 
estate.  If  he  fails  to  make  such  inquiry,  which  ordinary  good 
faith  requires  of  him,  equity  charges  him  with  notice  of  all 
the  facts  that  such  inquiry  would  disclose. 

P.  570 

3.  The  possession  of  the  tenant  is  sufficient  to  put  an  in- 
tending purchaser  from  a  third  person  upon  inquiry  as  to  the 
landlord's  rights,  and  to  charge  him  with  constructive  notice 
thereof  if  he  fails  to  make  such  inquiry. 

P.    571 

4.  An  exception  to  the  rules  stated  should  be  made  where 
the  subsequent  purchaser  shows  that  he  pursued  an  inquiry, 
with  proper  diligence,  and  failed  to  obtain  the  knowledge  of 
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the  unrecorded  instrument,  or  of  the  right  of  the  parties 
claiming  under  it  . 

P.  571 

Appeal  from  District  Court,  Curry  County;  GraBville 
A.  Richardson,  Presiding  Judge.  Reversed  and  Remanded. 

H.  D.  Terrell  and  W.  A.  Havener,  for  Appellant 

Rule  general,  if  not  universal,  that  open,  notorious,  ex- 
clusive and  unequivocal  possession  of  land  under  parol  or 
unrecorded  contract  for  purchase  thereof,  or  under  un- 
recorded bond  for  title  is  constructive  notice  to  subsequent 
purchasers  or  incumbrancers  thereof,  and  to  every  one,  of 
the  possessor's  interest  therein,  and  of  character  and  ex- 
tent of  his  claim,  19  Ala.  481 ;  66  Ala.  292;  120  Ala.  112; 
16  Ark.  340;  17  Fla.  876;  103  Ga.  159;  118  111.  354;  174 
111.  371;  199  111.  458;  30  Ind.  App.  549;  77  la.  37;  41 
X.  W.  478;  21  S.  W.  99;  106  Mich.  257;  109  N.  W.  260; 
50  Miss.  278;  51  Miss.  795;  41  N.  W.  143;  41  N.  W.  1068^ 
38  Atl.  809 ;  13  N.  Y.  180 ;  61  N.  Y.  88 ;  27  N.  E.  863 ;  105 
Pa.  451;  21  Atl.  360;  62  Tex.  481;  14  S.  W.  995;  18  Vt. 
220;  21  S.  E.  813;  60  S.  E.  251;  21  X.  W.  413;  1  Xeb. 
134;  19  Ala.  481 ;  17  Fla.  876;  21  Fed.  894;  68  Ala.  248; 
75  Ala.  225 ;  26  Cal.  393 ;  22  111.  254 ;  87  X.  W.  742 ;  30  X. 
E.  549;  90  X.  W.  519;  33  Kan.  410;  32  Me.  287;  46  X.  W. 
81;  62  Miss.  281;  18  X.  W.  60;  29  X.  J.  141;  71  X.  C. 
177;  73  Pac.  1;  25  Atl.  608;  15  S.  W.  580;  25  Wis.  71; 
82  S.  W.  459;  22  111.  610;  134  X.  Y.  31;  34  So.  991;  16 
Ark.  543 ;  32  Me.  143 ;  82  Mb.  App.  96 ;  12  Cal.  363 ;  93 
Pac.  894. 

George  L.  Reese,  for  Appellee. 

Court  did  not  err  in  peremptorily  instructing  jury  that 
there  was  no  sufficient  evidence  in  case  to  charge  defend- 
ants with  knowledge  or  notice  of  interest  of  plaintiff  in 
property  in  question.  13  X.  M.  31;  85  Pac.  1038;  17  Pac. 
730;  120  Pac.  735;  9  X.  M.  217;  120  Pac.  304;  45  Ind. 
493;  10  X.  M.  257;  20  Cal.  45;  184  U.  S.  572;  3  Cyc.  395; 
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Sees.  3955,  3960,  C.  L.  1897;  200  U.  S.  321 ;  86  Pac.  264; 
130  111.  128 ;  51  Miss.  146 ;  21  Blatchf .  479 ;  64  N.  Y.  76 ; 
39  Cyc.  1752;  21  Mo.  313;  5  Mo.  App.  64;  7  Mo.  App. 
556 ;  3  Allen  487 ;  162  Mass.  473 ;  9  Gray  306 ;  29  Me.  140 ; 
51  Me.  528 ;  86  Mass.  406 ;  25  Mo.  318 ;  13  Cal.  510 ;  486 
Fed.  Cas.  4;  113  Mass.  72. 

REPLY  BRIEF  OP  APPELLANT. 

Good  faith.  39  Cyc.  1758, 1770, 1688 ;  Sees.  3955,  3960^ 
C.  L.;  20  Wend.  17,  19;  73  Pac.  1. 

Evidence.  38  Cyc.  1578;  6  Pac.  598;  73  Pac,  p.  3;  24 
Cyc.  934,  936. 

STATEMENT  OF  THE  FACTS. 

This  is  an  action  in  ejection  in  which  the  plaintiff  seeks 
to  recover  from  the    defendants    possession    of  Lot  5  in 
Block  20,  in  Clovis,  Curry  county.  New  Mexico,  together 
with  damage  for  its  detention.  Plaintiff's  claim  to  owner- 
ship of  the  said  lot  is  based  on  an    executory  contract  of 
sale,  entered  into  between  the  Santa  Fe  Land  &  Improve- 
ment Company  and  one  J.  M.  Ray,  on  June  27,  1907, 
which  contract  was  subsequently  assigned  by  said  Ray  to 
the  plaintiff  on  October  3rd,  1907.    On  October-30,  1*907, 
the  said  Ray  receipted  to  plaintiff  for  an  amount  stated  to 
be  in  full  payment  of  his  entire  interest  in  the  lot  in  ques- 
tion and  house  thereupon  erected,  and  thereafter,  or  some 
time  during  the  month  of  October,  the  plaintiff  entered  in- 
to possession  of  the  said  lot  and  improvements  thereupon, 
and  through  an  agent,  one  J.  S.  Fitzhugh,  secured  a  ten- 
ant for  the  property,  who  entered  into  the  possession  there- 
of, and  continued  in  possession  of  the  same  until  the  de- 
fendants entered  upon  the    property    taking    possession 
thereof  as  purchasers,  on  the  9th  day  of  March,  1908,  from 
the  said  J.  M.  Ray,  for  a  valuable  consideration,  of  the 
above  described  lot  and  its  improvements,  and  claiming  by 
their  answer  in  this  cause  to  be  without  knowledge  of  any 
interest,  equity,  right  or  title  of  the  plaintiff  in  or  to  the 
said  property,  conveyance  being  made  to  the  defendant, 
Annie  L.  O'Connell,  herein  designated  as  Mrs.  Pat.  O'Con- 
nell,  who  was  joined  with  her  husband  in  this  action  as 
parties  defendant. 
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The  tenant,  one  Leeper,  continued  in  possession  of  the 
premises  up  to  the  time  that  the  agent,  Fitzhugh,  learned 
that  the  defendants  were  claiming  the  property,  which  is 
fixed  as  about  the  fall  of  1908,  and  it  is  uncontroverted 
that  the  defendant,  Pat  O'Connell,  occupied  a  part  of  the 
house  situate  upon  the  lot  in  question. as  a  sub-tenant  of 
Mr.  Leeper,  during  a  portion  of  the  time  that  Leeper  re- 
mained in  possession  of  the  property  as  the  tenant  of  the 
plaintiff. 

The  assignment  from  Ray  to  plaintiff  of  his  contract 
with  the  land  company  was  acknowledged  before  a  notary 
public  of  Roosevelt  County,  the  assignment  being  written 
npon  the  same  sheet  of  paper  containing  said  contract,  and 
was  filed  for  record  in  the  office  of  probate  clerk  of  Roose- 
velt county  on  December  7th,  1907,  and  duly  recorded  by 
such  clerk. 

A  former  trial  of  this  cause  resulted  in  a  verdict  for  the 
plaintiff,  appellant  here,  and  said  cause  having  been  ap- 
pealed to  the  Territorial  Supreme  Court,  being  reported 
as  McBee  vs.  O'Connell,  16,  X.  M.  469,  120  Pac.  734,  the 
Territorial  Supreme  Court  reversed  and  remanded  the 
cause  upon  the  principal  ground  that  the  acknowledgment 
of  the  assignment  on  the  back  of  the  executory  contract 
for  the  sale  of  th^  real  estate  in  question,  to  which  the  as- 
signment refers  for  particulars  and  description,  was  not 
under  the  circumstances  an  acknowledgment  of  the  con- 
tract itself,  and  although  the  contract  was  copied  in  the 
land  records  by  the  proper  recording. oflBcer,  that  did  not 
make  it  of  record  and  therebv  constructive  notice  to  a  sub- 
sequent  purchaser,  having  no  actual  knowledge  of  it.  After 
some  slight  amendments  in  the  answer  and  reply,  the  case 
was  again  tried  by  the  district  court  of  Curry  county  of 
September,  1913,  before  a  jury,  and  at  the  conclusion  of 
the  testimony  of  the  plaintiff  the  defendants  moved  for  a 
directed  verdict  upon  the  ground  that  there  was  no  evi- 
dence in  the  case  to  show  that  the  defendants  or  either  of 
them  had  actual  knowledge  of  plaintiff's  claim  under  hb 
assignment  from  said  Ray,  and  because  the  plaintiff's  evi- 
dence of  title  was  not  constnictive  notice  under  the  laws  of 
New  Mexico,  and  the  purchaser  did  not  have  actual  knowl- 
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edge  of  the  instrument,  and  other  grounds  not  necessary  to 
refer  to. 

The  motion  was  granted  by  the  trial  court,  upon  the 
theory  that  the  decision  of  the  Territorial  Supreme  Court 
in  the  first  appeal  of  this  cause  was  the  law  of  the  case, 
and  controlling  upon  the  trial  court.  To  which  action  of 
the  trial  court  the  plaintiff  saved  his  exception,  and,  after 
his  motion  for  a  new  trial  had  been  overruled,  sued  out 
this  appeal. 

OPINION. 

HANXA,  J. — There  are  seven  assignments  of  error, 
which  present  but  two  points  for  our  consideration,  the 
first  being  that : 

"The  court  erred  in  granting  the  motion  of  defendants 
to  strike  from  plaintiff's  amended  reply  the  following  al- 
legation to-wit:  'And  had  said  contract  and  assignment 
made  a  matter  of  record  in  the  office  of  the  probate  clerk 
and  ex-officio  recorder  of  Roosevelt  countv,  New  Mexico, 
which  made  same  notice  to  all  persons  of  plaintiffs  equity 
and  right  in  and  to  said  property.' " 

The  first,  second,  fifth  and  sixth  assignments  of  error 
have  to  do  with  the  first  proposition  contended  for  by  the 
appellant  and  is  to  be  briefly  disposed  of  by  us  upon  the 

ground  that  the  question  involved  was  presented  by 
1  the  first  appeal  to  the  Territorial  Supreine  Court,  and 

has  become  the  law  of  the  case  so  far  as  we  are  now  con- 
cerned. 

As  was  held  in  a  late  opinion  of  the  Territorial  Supreme 
Court,  in  the  case  of  Davisson  vs.  Citizen's  Xat'l  Bank,  16 
X.  M.  689,  120  Pac.  304 : 

"Upon  a  second  or  subsequent  appeal,  nothing  will  be 
<*onsidered  except  the  proceedings  occurring  after  remand, 
the  former  decision  being  the  law  of  the  case,  whether  right 
or  wrong,  so  that  a  question  which  could  have  been  con- 
sidered on  the  former  appeal  will  not  be  considered  on  the 
subsequent  appeal." 

The  second  point  requiring  our  consideration  is  raised 
by  the  third,  fourth  and  seventh  assignments  of  error, 
which  are  as  f ojlows : 
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"(3)  The  court  erred  in  refusing  to  permit  plaintiff  to 
introduce  evidence  showing  that  defendant  had  construc- 
tive notice  of  plaintiffs  right,  title  and  interest  in  and  to 
said  property.  , 

(4)  The  court  erred  in  instructing  the  jury  *that  there 
is  not  sufficient  evidence  in  the  case  to  charge  the  defend- 
ants or  either  of  them,  with  knowledge  or  notice  of  the 
interest  of  the  plaintiff  under  the  assignment  from  J.  M, 
Eay,  to  him  of  the  property  in  question,  and  for  that  rea- 
son under  the  direction  of  the  court  you  will  find  the  is- 
sues in  favor  of  the  defendants/ 

(7)  The  court  erred  in  taking  from  the  jury  the  fact  of 
possession  of  the  property  by  plaintiff  through  his  tenant 
*Leeper'  and  his  agent  ^Fitzhugh'.  Thus  holding  in  effect, 
that  the  possession  of  the  property  by  plaintiff  through  his 
tenant  *Leeper'  and  his  agent  'Fitzhugh'  at  the  time  de- 
fendants claim  to  have  purchased  the  property  from  J.  M. 
Ray,  was  not  notice  to  defendants  of  plaintiff's  interest  in 
the  property,  and  the  court  further  erred  in  taking  this 
fact  and  evidence  from  the  jury," 

Tlie  proposition  of  law  involved  is  briefly  whether  the 
occupancy  and  possession  of  plaintiff's  tenant  was  such  as 

would  put  the  defendants  upon  notice  of  plaintiffs 
2  rights,  or  be  such  constructive  notice  of  those  rights  as 

will  negative  defendants'  claim  of  good  faith  as  a  bona 
fide  purchaser,  This  particular  point  has  received  the  at- 
tention of  numerous  courts  and  there  i«  a  great  preponder- 
ance of  authority  in  favor  of  appellant's  position  upon  the 
question,  although  the  authorities  are  not  uniform  on  the 
question. 

It  is,  of  course,  to  be  conceded,  in  the  existing  status  of 
this  case,  that  unless  the  defendants  were  put  upon  in- 
quiry as  to  plaintiffs  title  and  right  to  possession  by  the 
occupancy  of  the  tenant  the  defendants  must  prevail  and 
the  judgment  of  the  trial  court  be  affirmed. 

One  of  the  best  considered  cases  to  which  our  attention 
is  directed  is  that  of  Randall  et  al.,  vs.  Lingwall  (Ore.) 
73  Pac.  1.  The  Supreme  .Court  of  Oregon  following  the 
rule  as  stated  by  Mr.  Justice  Cole  in  Dickey  vs.  Lyon,  1^ 
Iowa  544,  held  that: 
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"A  person  who  purchases  an  estate  in  the  possession  of 
another  than  his  vendor  is  in  equity,  that  is,  in  good  faith, 
bound  to  inquire  of  such  possessor  what  right  he  has  in 
the  estate.  If  he  fails  to  make  such  inquiry,  which  ordin- 
ary good  faith  requires  of  him,  equity  charges  him  with 
notice  of  all  the  facts  that  such  inquiry  would  disclose." 

The  Oregon  court  further  held  that  the  possession  of  the 
tenant  is  sufficient  to  put  an  intending  purchaser  from  a 
third  person  upon  inquiry  as  to  the  landlord's  rights,  and 
to  charge  him  with  constructive  notice  thereof  if  he  fails 
to  make  such  inquiry. 

We  believe  these  conclusions  receive  the  sanction  of  the 

3  great  weight  of  American  authority  and  therefore  adopt 
the  rule  contended  for  by  appellant.  The  Oregon  case  col- 
lects and  considers  numerous  authorities  which  we  have 
considered  but  do  not  cite  in  support  of  this  opinion.  Other 
later  cases  to  the  same  effect  are  the  following:  Penrose 
vs.  Cooper,  86  Kan.  597,  121  Pac.  1103;  Wood  vs.  Price, 
81  Atl.  983 ;  Brady  vs.  Sloman,  120  X.  W.  795 ;  see  also, 
Pomeroy's  Equity  Juris.  Sec.  625. 

An  exception  to  the  rule    stated  should  be  made  where 
the  subsequent  purchaser  shows  that  he  pursued  an  in- 
quiry, with  proper  diligence,  and  failed  to  obtain  the 

4  knowledge  of  the  unrecorded    instrument,    or  of  the 
right  of  the  parties  claiming  under  it.  Penrose  vs.  Coop- 
er, 121  Pac.  1103. 

We  do  not  overlook  the  fact  that  appellee  contends  that 
the  second  proposition  as  to  constructive  notice  by  posses- 
sion and  occupancy  of  tenant,  was  disposed  of  by  the  first 
appeal,  but  we  do  not  consider  this  to  be  true.  The  appel- 
lee here  was  the  appellant  in  the  former  appeal  and  did  not 
raise  the  question  and  it  was  not  incumbent  upon  the  ap- 
pellee in  the  former  case  to  there  raise  the  point  now  raised 
upon  this  appeal  by  him. 

As  pointed  out  in  this  opinion,  the  former  appeal  in 
this  case  turned  upon  the  record  title  of  the  appellant  on 
the  appeal,  he  having  prevailed  upon  that  issue  in  the  trial 
court,  but  suffered  a  reversal  in  the  Supreme  Court  be- 
cause of  a  defective  acknowledgment.  Upon  the  retrial 
of  the  case  he  relied  upon  a  contention  that  the  possession 
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of  his  tenant  was  constructive  notice  to  a  subsequent  pur- 
cRaser  of  his  rights  in  the  premises,  and  this  issue  is  pre- 
sented to  the  appgUate  court  for  the  first  time  and  was  not 
involved  in  the  first  appeal. 

The  judgment  of  the  district  court  is  reversed  and  the 
•cause  remanded,  and,  IT  IS  SO  ORDEEED. 


(No.  1685,  December  7,  1914) 

J.  TUEKNETT,  Plaintiff,  vs.  THE  WESTERN  COL- 
LEGE OF  THE  XEW  MEXICO  CONFERENCE  OF 
THE  METHODIST  EPISCOPAL  CHURCH, 
SOUTH,  a  corporation,  Defendant. 

SYLLABUS  BY  THE  COURT. 

1.  A  judgment  was  obtained  upon  a  subscription  contract 
for  the  support  of  a  college,  the  consideration  of  said  contract 
heing  the  maintenance  of  said  college  at  the  place  designat- 
ed for  the  period  of  twenty  years.  Subsequent  to  Judgment, 
and  affirmance  of  the  same  in  this  court,  the  college  authori- 

* 

ties  allowed  a  mortgage  to  be  foreclosed  upon  the  (property, 
•quit-claimed  its  equity  of  redemption  in  the  same,  abandon- 
ed the  enterprise,  and  became  insolvent.  Held,  the  defendant 
is  entitled  to  relief  in  this  court  against  the  enforcement  of 
the  judgment. 

P.  674 

2.  While  this  court  refuses  to  hold  that  the  ancient  writ 
of  Audita  Querela  is  not  still  available  in  this  jurisdiction,  the 

^better  practice  is  held  to  be  an  application  to  the  court  by 
motion  for  the  relief  required. 

P.  574 

Writ  of  Audita  Querela.  Original  in  the  Supreme  Court. 

OPINION. 

PARKER,  J. — The  defendant  secured  an  affirmance  in 
this  court  of  a  judgment  against  the  plaintiff,  17  N".  M. 
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275.  The  judgment  was  upon  a  subscription  contract,, 
the  consideration  whereof  was  that  the  defendant  was  to 
establish  a  Methodist  college  in  or  near  Artesia,  New  Mex- 
ico, and  to  equip,  maintain  and  operate  the  same  for  a  pe- 
riod of  twenty  years.  It  did  erect  a  building  and  did 
maintain  a  school  at  the  place  designated  prior  to  and  at 
the  time  of  the  trial  in  the  district  court,  but  the  same  was 
not  a  college,  and  was  devoted  to  the  teaching  of  the  pri- 
mary grades.  Plaintiff  alleges  that,  at  the  time  of  the 
trial,  he  was  ignorant  of  the  true  facts  and  was  deceived^ 
by  the  fraud,  concealment  and  perjury  of  the  defendant's 
witnesses  in  that  regard.  It  is  further  alleged  that  sub- 
sequent to  the  trial  the  defendant  allowed  a  mortgage  to- 
be  foreclosed  upon  its  property,  and  quit-claimed  its  equity 
of  redemption  therein,  and  gives  out  that  it  has  permanent- 
ly abandoned  the  said  enterprise ;  that  the  defendant  is  in- 
solvent; that  it  is  threatening  to  enforce  the  said  judg- 
ment by  execution,  and  that  plaintiff  has  no  remedy  ex- 
cept to  apply  to  this  court  for  a  writ  of  audita  querela. 

We  issued  an  order  to  show  cause,  and  the  defend- 
ant has  defaulted,  having  made  no  return  to  the  order.  We 
may  therefore  assume  the  facts  as  alleged  in  the  verified 
complaint,  to  be  suflSciently  established  for  the  purpose  of 
the  proceeding,  without  further  proof. 

It  appears  from  the  foregoing  brief  statement  that 
plaintiff's  claim  to  relief  rests  upon  two  grounds:  1st,, 
facts  existing  prior  to  and  at  the  trial,  viz.  the  alleged 
fraud,  deceit  and  perjury  as  to  the  character  of  the  school 
being  maintained  by  defendant;  and  2nd,  facts  occurring 
after  the  trial,  viz:  the  abandonment  of  the  enterprise  by 
the  defendant,  thus  destroying  the  consideration  for  the 
promise  of  the  plaintiff.  Whether  the  first  ground  men- 
tioned is  available  to  plaintiff  or  not,  under  the  fac^s  as 
pleaded,  it  is  not  necessary  for  us  to  decide.  It  may  have 
been  the  duty  of  the  plaintiff  to  ascertain  for  himself  the 
character  of  the  school  being  maintained  rather  than  rely 
upon  representations  of  the  defendant. 

But  the  second  ground  seems  to  be  well  founded.  The 
contract  of  subscription  of  plaintiff  to  the  defendant,  pro- 
vided that  as  a  consideration  for  the  subscription  the  de- 
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fendant  would  equip,  maintain  and  operate  the  said  col- 
lege for  twenty  years. 

At  the  time  of  the  trial  the  defendant  was  maintaining 
and  operating  the  school,  and  the  facts  of  the  defense  now 
put  forward  did  not  exist  and  could  hot  be  presented.  Af- 
ter the  trial  the  defendant  abandoned  the  enterprise,  sold 
its  equity  of  redemption  in  the  property,  and  became  in- 
solvent. If  the  trial  were  now  to  be  had,  it  is  clear  no  re- 
covery could  be  awarded  against  plaintiff  upon  his  sub- 
scription, the  consideration  therefor  having  wholly  failed. 
While  the  claim  and  judgment  were  valid  when  the  judg- 
ment was  rendered,  the  defense  has  arisen  since  the 
i  judgment,  which  renders  it  unjust  to  enforce  the  collec- 
tion of  the  same.  This  state  of  affairs  authorizes  the 
court  to  interfere  in  behalf  of  the  plaintiff  and  prevent 
execution  of  the  judgment. 

The  plaintiff  has  proceeded  by  complaint  as  for  the 
ancient  writ  of  audita  querela.  In  moat  of  the  states,  eith- 
er by  statute  or  decision,  this  writ  has  fallen  into  disuse 
or  has  become  obsolete.  The  remedy  is  now  administered 
most  generally,  upon  motion  with  notice  to  the  adverse 
party.  There  may  be  cases,  however,  where  the  facts  are 
complicated  and  disputed  and  where  a  motion  might  be  in- 
adequate to  present  in  due  form  all  the  issues  arising,  and 
where  there  must  be  pleadings  and  a  regular  trial.  In  such 

cases  the  remedy  by  audita  querela,  at  least  in  the  ab- 
2  sence  of  some  other  available  remedy,  would  seem  to  be 

required.  We  therefore  decline  to  hold  that  the  remedy 
is  not  still  available  in  this  jurisdiction.  For  a  discussion 
of  the  remedy  generally,  see  2  Ruling  Case  Law,  1159;  4 
Cyc.  1058;  3  Blackstone  Com.  105;  1  Freeman  on  Judg- 
ments Sec.  95;  1  Black  on  Judgments  Sec.  299.  See  also, 
4  Pom.  Eq.  Juris.  Sec.  1364  as  to  equitable  interference  in 
such  cases,  also  23  Cyc.  999.  Blackstone  says  it  is  "a  writ  of 
the  most  remedial  nature,  and  seems  to  have  been  invented, 
lest  in  any  case  there  could  be  an  oppressive  defective  jus- 
tice, where  a  party  who  hath  a  good  defense  is  too  late  to 
make  it  in  the  ordinary  forms  of  law." 

He  states  that  it  is  in  the  nature  of  a  bill  in  equity  to  re- 
lieve against  oppression. 
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But  even  in  Blackstone's  time  this  writ  had  been  almost 
driven  out  of  practice  by  the  more  simple  practice  of 
awarding  the  same  relief  upon  motion.  That  a  proceeding 
upon  motion  is  the  better  practice,  even  where  the  ancient 
writ  of  audita  querela  is  still  permissible.  See  2  Ruling 
Case  Law,  1162. 

The  proceeding  in  this  case,  whether  treated  as  a  pro- 
ceeding as  for  the  ancient  writ  of  audita  querela  or  as  a 
motion,  is  ample  to  meet  the  requirements.  It  requires  no 
crtation  of  authority  to  show  that  the  defense  of  the  plain- 
tiff in  this  proceeding  to  the  judgment  obtained  against 
him  is  complete  and  perfect.  It  would  be  unconscionable 
to  allow  the  judgment  now  to  be  enforced. 

For  the  reasons  stated,  the  execution  heretofore  issued 
will  be  quashed,  and  the  judgment  heretofore  rendered  in 
this  court  will  be  declared  to  be  unenforcible  against  th^  * 
plaintiff  by     execution     or  otherwise,     and,     IT  IS  SO 
ORDERED. 


(No.  1726«  December  7,  1914) 

STATE  OP  NEW  MEXICO,  Appellee,  vs.  PORFIRIO 
CHAVES,  Sheriff  Lincoln  County,  etc.,  Appellant. 

SYLLABUS  BY  THE  COURT. 
1.  Where  a  county  officer  is  found  guilty  of  misconduct 
in  office  under  the  provisions  of  Chapter  36,  S.  L.  1909,  the 
verdict  of  the  jury  must  be  supported  by  substantial  evidence, 
and,  where  the  verdict  is  not  warranted  by  the  evidence  the 
appellate  court  will  set  it  aside.  Held,  that  there  was  no 
substantial  evidence  to  sustain  the  verdict  in  this  case. 
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Appeal  from  District  Court,  Lincoln  County;  Edward 
L.  Medler,  Presiding  Judge.  Reversed  and  Remanded. 

George  W.  Prichard,  G.  B.  Barber,  for  Appellant. 

Failure,  neglect  and  refusal.  30  Cal.  644;  68  Ga.  324; 
127  N.  W.  1023;  31  L.  R.  A.  566;  58  Ohio  St.  584;  56 
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Am.  St.  Rep.  781 ;  80  Mich.  187;  45  N.  W.  80 ;  29  N.  J.  L. 
99;  24  Pickering  370;  93  N.  M.  808;  27  Atl.  85;  100  Fed. 
384 ;  22  S.  W.  134 ;  45  X.  W.  694. 

Ira  L  Grimshaw,  Asst.  Attorney  General,  for  Appellee. 

Cause  of  action.  Chap.  36,  L.  1909 ;  Sees.  827,  831,  C.  h. 
1897;  Sec.  1,  Chap.  5,  L.  1899;  Sees.  1804;  3619,  C.  L. 
1897;  Sec- 2,  Art.  10  Const. 

Illegal  fees.  17  N.  M.  81 ;  Sub-Sec.  10,  Sec.  867,  C.  L. 
1897. 

Charge  that  books  were  not  properly  kept.  Chap.  61,  L. 
1912. 

Charge  as  to  uncleanliness  of  jail.  827,  C.  L.  1897. 

OPINION. 

ROBERTS,  C.  J.— At  the  March  Term,  1914,  of  the 
district  court  of  Lincoln  county,  the  grand  jury  of  said 
county  presented  an  accusation  in  writing  against  the  ap- 
pellant, who  was  then  sheriff  of  said  county,  charging  him 
with  knowingly  demanding  and  receiving  illegal  fees  as 
such  sheriff,  with  failing  to  keep  the  dockets  and  other 
books  prescribed  by  the  traveling  auditor,  and  that  the 
books  he  did  keep  were  not  properly  kept;  with  allowing 
the  county  jail  to  remain  in  a  filthy  and  unsanitary  con- 
dition, and  that  appellant  had  failed,  neglected  and  refus- 
ed to  discharge  the  duties  of  his  office.  The  presentment 
set  forth  the  specific  acts,  upon  which  the  general  charges 
above  stated  were  predicated.  Upon  a  trial  befoie  a  jury 
the  defendant  was  found  guilty,  and  judgment  of  removal 
from  office  followed.  From  this  judgment  appellant  ap- 
peals, and  assigns  twenty-eight  different  grounds  for  a  re- 
versal. We  will  not  undertake,  nor  will  it  be  necessary  to 
review  all  the  grounds  assigned. 

The  prosecution  was  instituted  under  Section  2,  Chapter 
36,  S.  L.  1909,  which  reads  as  follows : 

"The  following  shall  be  causes  for  removal  ol  any  offi- 
cer belonging  to  the  class  mentioned  in  Section  1  of  this 
act: 
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1.  Conviction  of  any  felony  or  of  any  misdemeanor  in- 
volving moral  tnipitude ; 

2.  Failure,  neglect  or  refusal  to  discharge  the  duties  of 
the  oflfice,  or  failure,  neglect  or  refusal  to  discharge  any 
duty  devolving  upon  the  officer  by  virtue  of  his  office ; 

3.  Knowingly  demanding  or  receiving  illegal  fees  as 
such  officer; 

4.  Failure  to  account  for  money  coming  into  his  hands 
as  such  officer; 

5.  Gross  incompetency  or  gross  negligence  in  discharg- 
ing the  duties  of  the  office ; 

6.  Any  other  act  or  acts,  which  in  the  opinion  of  the 
court  or  jury  amount  to  corruption  in  office  or  gross  im- 
morality rendering  the  incumbent  unfit  to  fill  the  office/* 

Considering  first  the  evidence,  as  to  charging  illegal 
fees,  and  the  legal  principles  involved,  we  quote  the  fol- 
lowing from  the  brief  of  the  able  Assistant  Attorney  Gen- 
eral: 

"The  evidence  shows  that  defendant  presented  a  bill  to 
the  county  commissioners  for  conveying  Sotero  Archuleta 
to  the  insane  asylum  and  that  the  mileage  traveled  was 
charged  to  the  county  at  the  rate  of  twelve  and  one-half 
cents  per  mile.  The  commissioners  approved  the  bill  and 
paid  it  to  the  extent  of  $170.00.  The  evidence  also  shows 
that  the  defendant  presented  a  bill  to  the  district  court  in 
April,  1913,  wherein  he  charged  mileage  for  services  at  the 
rate  of  twelve  and  one-half  cents  per  mile,  which  bill  was 
paid  by  the  district  clerk  from  the  court  fund,  but  the 
money  was  subsequently  accounted  for  by  deductions  made 
in  the  readjusted  bill  of  January,  1914,  presented  to  the 
county  commissioners.  In  effect,  then  the  situation  is  that 
defendant  presented  a  bill  to  the  clerk  of  the  court  for  pay- 
ment from  the  court  funds  charging  twelve  and  one-half 
cents  per  mile,  and  that  the  bill  was  paid,  but  subsequent- 
ly the  payment  was  annulled  and  the  defendant  charged 
simply  with  $1,500.00  received.  In  the  re-adjusted  bill,  the 
services  for  which  defendant  charged  at  the  rate  of  twelve 
and  one-half  cents  per  mile  in  the  bill  to  the  district  court, 
were  practically  revised  and  charges  made  for  those  ser- 
vices on  the  basis  of  actual  expenses. 
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Since  the  constitution  became  effective  county  officers 
are  prohibited  from  receiving  fees  unto  themselves.  The 
constitution  provides  for  the  fixing  of  salaries  for  county 
officers  by  the  legislature  and  eliminates  fees  as  a  part  of 
their  salary  or  compensation.  However,  there  is  no  incon- 
sistency or  repugancy  between  the  statutes  prescribing  the 
fees  to  be  charged  in  certain  instances  and  the  constitution- 
al provision.  The  practical  effect  of  the  constitution  is  that 
the  officer  makes  the  charges  according  to  the  requirements 
of  the  statutes  and  is  then  obliged  to  deliver  the  money 
so  received  into  the  countv  treasurv,  for  if  he  retained  it  he 
would  violate  the  constitutional  provision.  All  fees  col- 
lected by  him  must  ])elong  to  the  county,  whose  officer  he 
is.  We  understand  that  the  traveling  auditor  of  the  state 
informed  countv  officers  that  fees  collected  by  them  must 
be  paid  into  the  county  treasury  and  a  receipt  taken  there- 
for. 

The  constitutional  provision  cited  supra,  compels  this 
money  to  be  paid  into  the  county  treasury.  It  has  been 
held  to  be  self  executing,  in  tlie  case  of  Delgado  v.  Romero, 
17  X.  M.  81,  8G. 

In  order  to  fully  understand  what  principles  ought  to 
apply  in  this  case  it  is  well  to  determine  what  the  legislat- 
ure attempted  to  correct  by  the  passage  of  Chapter  36  of 
the  laws  of  1909. 

At  the  time  the  1909  law  was  passed  county  officials  as 
well  as  other  classes  of  officers,  received  the  major  part  of 
their  compensation  from  fees  collected  by  them.  Sub- 
section 3  of  Section  2  of  the  act,  making  one  ground  for  re- 
moval, the  knowingly  demanding  or  receiving  illegal  fees, 
was  intended  to  punish  officials  who  knowingly  demanded 
or  received  fees  in  excess  of  that  allowed  by  law.  For  in- 
stance, if  the  sheriff  charged  or  demanded  or  received 
^2.00  for  le\7ing  an  execution  and  making  a  return  thereon, 
he  would  be  within  the  provision  cited,  because  the  law 
permitted  him  to  make  a  charge  for  such  services  of  only 
^1.50.  It  is  clear  that  the  provision  applied  when  the  of- 
ficer prostituted  his  office  by  compelling  the  payment  of 
sums,  as  fees,  to  him  of  a  higher  amount  or  rate  than  allow- 
ed by  the  law.     The  fees  belonged  to  the  official,  and  the 


JANUARY  TERM,  A.  D.  1914  579 

SUte  V.  Chaves,,  19  N.  M.  575 

excess,  likewise,  would  become  the  property  of  the  official 
under  such  illegal  action. 

In  the  case  at  bar  the  bills  presented  to  the  district  court 
for  payment  of  services  in  serving  process  during  the  three 
terms  of  court  were  paid  by  the  district  court  from  its 
fund.  We  are  told  that  fifteen  hundred  dollars  was  so 
paid.  The  bills  were  all  based  upon  the  theory  that  for 
such  service  the  defendant  was  entitled  to  charge  twelve 
and  one-half  cents  per  mile.  Sub-section  10  of  Section 
867  of  the  Compiled  Laws  of  1897,  with  its  amendments, 
permits  such  a  charge  to  be  legally  made.  Therefore,  we 
conclude  that  the  sheriff  committed  no  act  sufficient  to 
authorize  his  removal  from  office  by  charging  twelve  and 
one-half  cents  per  mile  for  service  of  process  for  the  dis- 
trict court. 

Fifteen  hundred  dollars  of  that  money  was  apparently 
retained  by  the  sheriff  until  a  complete  re-adjustment  of 
his  accounts  was  had  in  January,  1914,  when  the  commis- 
sioners deducted  the  fifteen  hundred  dollars  so  received  by 
him  from  the  total  of  the  bill  presented  to  them  at  that 
time,  so  that  in  effect,  while  the  sheriff  had  the  possession 
of  that  money  for  some  time,  it  cannot  be  said  that  he  re- 
ceived the  monev  to  his  own  use.  It  is  verv  clear  to  us  that 
the  sheriff  believed  that  the  monevs  received  from  the 
court  fund  belonged  to  him  and  continued  to  so  believe 
until  the  traveling  auditor  informed  him  differently.  The 
court  should  know  that  the  items  which  made  up  the  fif- 
teen hundred  dollars,  which  had  been  received  from  the 
court  fund,  were  all  re-adjusted  and  the  charges  made  on 
the  basis  of  actual  expenses,  as  we  understand  the  record. 
So  the  effect  of  the  transaction  is  that  the  commissioners 
deducted  fifteen  hundred  dollars  of  the  bill  based  on  actual 
expenses,  which  was  presented  in  January,  1914,  and  paid 
the  defendant  the  balance,  less  certain  other  sums  which 
he  had  forntierly  received.  He  charged  no  illegal  fee,  for  the 
law  permitted  him  to  charge  twelve  and  one-half  cents  per 
mile.  If  he  can  be  said  to  have  been  derelict  in  duty  at  all, 
it  consisted  in  retaining  the  fifteen  hundred  dollars  paid 
from  the  court  fund.  But  there  is  no  allegation  in  the 
presentment  that  the  defendant  knowingly  retained  any 
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money  belonging  to  the  county,  and  we  cannot  assume  that 
the  jury  were  justified  in  finding  him  guilty  of  retaining 
the  money,  in  the  absence  of  such  charges  in  the  present- 
ment. So  far  as  we  are  concerned,  we  admit  that  the  ver- 
dict of  the  jury  cannot  stand  as  to  the  charge  of  illegal 
fees  in  respect  to  the  bills  presented  to  the  district  court, 
and  subsequently  paid  by  the  commissioners  on  the  basis 
of  actual  expenses." 

His  statement  of  the  facts  we  have  verified  by  a  careful 
examination  of  the  transcript,  and  find  it  to  be  correct, 'and 
we  agree  fully  with  the  foregoing  statement  of  the  law. 
This  being  true  we  can  but  conclude  that  there  was  no  evi- 
dence to  justify  a  verdict  of  guilty  on  this  count  of  the 
charge. 

On  May  3rd,  1913,  the  appellant  presented  a  bill  to  the 
county  commissioners  for  conveying  Sotero  Archuleta  to  the 
insane  asylum  at  Las  Vegas;  this  bill  was  approved  and 
paid  July,  1913,  in  the  sum  of  $170.00.  The  appellant  at- 
tempted to  show,  upon  the  trial  that  this  charge  also  in- 
cluded expenses  incurred  by  him  in  taking  a  boy  to  the 
reform  school,  at  Springer,  taken  apparently  at  the  same 
time,  but  the  court  refused  to  permit  him  to  offer  any  evi- 
dence whatever  to  establish  this  fact.  We  cannot  refrain 
from  saying,  that  we  cannot  understand  upon  what  theory 
the  court  excluded  this  evidence.  Certainlv  the  defendant 
should  have  been  allowed  to  establish  any  fact  which  tend- 
ed to  show  his  good  faith  in  the  amount  of  the  charge 
made.  County  sheriffs,  as  is  well  known,  are  not,  as  a 
general  rule,  expert  accountants  or  bookkeepers,  and  if 
they  were  to  be  turned  out  of  office  for  every  mistake 
made,  regardless  of  the  fact  that  such  a  mistake  was  in- 
nocently made,  without  corrupt  motives,  w^e  would  soon  be 
without  peace  officers.  But  regardless  of  the  facts  sought 
to  be  established  by  the  excluded  evidence,  from  the  evi- 
dence in  the  record  it  is  apparent  that  the  sheriff  was  hon- 
estly mistaken  as  to  the  law.  He  thought  he  was  entitled 
to  charge  twelve  and  one-half  cents  per  mile  for  transport- 
ing patients  to  the  insane  asylum.  And  even  had  the 
amount  been  allowed  the  fees  would  not  have  belonged  to 
the  sheriff,  as,  under  the  constitution  he  would  be  requir- 
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ed  to  return  the  same  to  the  county  treasurer.     The  at- 
torney general  says : 

"It  seems  plain  to  us  that  the  defendant  honestly  believ- 
ed that  he  was  entitled  to  charge  that  sum  (twelve  and  one- 
half  cents)  for  each  mile  traveled.  But  eliminating  all 
theories  of  mistake  and  viewing  the  transaction  in  the  light 
of  a  ^demand'  for  illegal  fees,  what  is  the  result?  In  the 
first  place,  the  charge  cannot  be  considered  in  the  light  of 
a  fee.  The  charge,  when  properly  made,  is  for  reimburse- 
ment of  moneys  expended  in  the  service  of  conveying  an  in- 
sane person  to  place  of  confinement.  Does  such  a  circum- 
stance come  within  the  statute?  The  primary  object  of  the 
statute  was  to  prevent  over-charging  for  services  rendered. 
The  defendant  must  have  Imowingly  rendered  such  a  bill 
and  demanded  its  payment.  We  assume,  without  argu- 
ment, that  the  evidence  must  show  that  there  was  no  hon- 
est mistake  in  the  transaction — that  there  must  be  a  nega- 
tion of  honest  mistake.  The  evidence  of  the  bill  presented, 
considered  alone  and  without  any  extrinsic  evidence,  plain- 
ly shows  that  the  defendant  was  either  ignorant  of  what 
law  governed  the  charges,  or  that  he  honestly  believed  that 
he  was  entitled  to  receive  twelve  and  one-half  cents  per 
mile  for  such  service.  He  claimed  twelve  and  one-half 
cents  per  mile  in  the  first  bill  presented." 

In  view  of  the  evidence  and  the  concession  of  the  law 
officer  of  the  state,  we  can  but  conclude  that  the  evidence 
on  this  phase  of  the  case  did  not  justify  a  verdict  of 
guilty. 

The  next  charge  upon  which  defendant  was  tried,  reads 
as  follows. 

"That  said  defendant,  up  until  the  time  the  traveling 
auditor  called  on  him  to  examine  his  book  of  accounts  and 
records,  which  he  is  required  to  keep  as  sheriff  of  Lincoln 
county,  and  which  said  time  was  about  the  eighteenth  day 
of  December,  A.  D.  1913,  had  never  kept  or  attempted  to 
keep  any  docket,  cash  book,  fee  book  or  other  account-book 
or  record  showing  a  record  of  fees  and  other  matters  in 
connection  with  his  said  office  as  sheriff  of  Lincoln  county, 
Xew  Mexico,  and  that  when  said  traveling  auditor  called 
on  said  above  named  defendant,  for  the  purpose  of  exam- 
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ing  his  accounts  and  records,  which  was  during  the  fore- 
part of  January,  A.  D.,  1914,  he  found  that  what  records 
said  sheriff  had,  were  improperly  kept,  and  that  all  of  said 
dockets,  cash  book,  fee  books  and  other  account  books  or 
records  had  been  written  up  or  prepared,  by  said  defendant 
sheriff,  within  a  few  days  just  preceding  the  day  that  the 
same  was  turned  over  to  the  said  traveling  auditor/' 

If  the  facts  stated  are  suflScient  to  constitute  a  cause  of 
removal,  the  evidence  wholly  fails  to  establish  the  same. 
The  sheriff  testified  that  he  kept  books  of  his  accounts  from 
the  time  he  was  inducted  into  office,  which  were  produced 
upon  the  trial.  It  is  true,  these  books  were  not  models  of 
expert  bookkeeping,  but  it  is  plain  that  the  sheriff  honest- 
ly attempted  to  comply  with  the  law,  and  the  books  were  in 
such  shape  that  the  condition  of  his  accounts  could  be  as- 
certained by  an  accountant.     This  charge  therefore  fails. 

As  to  the  charge  that  the  sheriff  failed  to  maintain  the  jail 
in  a  sanitaty  condition,  the  Assistant  Attorney  (leneral 
says : 

"In  our  judgment  and  opinion  the  evidence  is  not  suffi- 
cient to  support  the  verdict  of  the  jury  on  this  allegation 
and  charge.  Only  ordinary  conditions  are  shown  in  refer- 
ence to  the  condition  of  the  jail,  and  when  considered  in 
toto  fail  to  make  out  any  case  of  neglect  of  duty.  The 
fact  that  the  toilet  was  constructed  without  a  cover,  togeth- 
er with  the  fact  that  the  flushing  system  depended  pri- 
marily for  its  efficiency  upon  the  supply  of  the  water  from 
the  tank  connected  with  the  wind  mill,  together  with  the 
known  fact  that  the  tank  becomes  dry  because  of  lack  of 
wind,  when  considered  also  bv  the  evidence  of  the  state 
that  tubs  of  water  were  furnished  to  flush  the  toilets  when 
the  wind  mill  supply  gave  out,  together  with  the  other  evi- 
dence as  to  dirt  and  filth,  all  indicates  that  there  was  no  ne- 
glect of  duty  upon  the  part  of  the  sheriff." 

We  agree  with  this  conclusion : 

We  do  not  believe  the  defendant  was  awarded  a  fair  and 
impartial  trial.  While  we  do  not  propose  to  review  all  rul- 
ings of  the  court  in  admitting  and  excluding  evidence,  be- 
cause not  necessarv  to  a  determination  of  the  case,  a  few 
examples  will  disclose  the  basis  for  the  above  expression. 

The  state  introduced  Charles  Gist  as  a  witness,  who  tes- 
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tified  that  he  was  a  prisoner  in  the  county  jail ;  he  detailed 
the  condition  of  the  jail  as  to  cleanliness ;  said  he  was  call- 
ed as  a  witness  before  the  grand  jury  against  the  sheriff, 
that  other  prisoners  were  before  the  grand  jury ;  that  after 
they  had  so  testified  before  the  grand  jury,  he  heard  the 
sheriff  say  that  "he  would  feed  us  on  bread  and  water/*" 
thereby  implying  that  the  threat  was  made  because  such 
prisoners  had  testified  before  the  grand  jury.  When  the  de- 
fendant was  upon  the  stand,  he  was  asked  by  his  counsel  if 
he  had  made  the  statement  attributed  to  him  by  the  state's 
witness,  to  which  he  replied,  "I  did."  Thereupon  his  counsel 
propounded  the  following  question  : 

"State  to  the  court  and  jury  what  was  the  occasion  of 
your  making  that  statement  to  that  prisoner,  what  caused' 
you  to  make  that?"  This  question  the  witness  was  not  per- 
mitted to  answer.  The  question  was  changed  by  counsel  in 
various  ways,  in  order  to  obviate  possible  objection  to  the 
form  of  the  question,  and  elicit  his  version  of  the  conver- 
sation testified  to  by  the  state's  witness,  all  without  avail. 
From  the  questions  propounded  it  is  apparent  that  the  de- 
fendent  sought  to  show  that  the  statement  attributed  to 
him  was  made  because  the  prisoner  refused  to  work  and 
not  because  of  his  testimony  before  the  grand  jury.  It  was 
only  fair  to  the  defendant  that  he  should  be  allowed  to  give 
his  version  of  the  conversation,  as  to  which  Gist  testified. 

Another  illustration  is  afforded  by  the  following :  Ramon 
Lujan  had  been  janitor  at  the  county  jail  for  some  months 
preceding  the  return  of  the  accusation  against  the  sheriff. 
He  was  called  as  a  witness  by  the  appellant,  and  after  tes- 
tifying as  to  his  service  in  that  capacity,  and  means  of  ob- 
servation, this  question  was  propounded  to  him : 

"Do  you  know  what  condition  the  jail  was  kept  in,  as  ta 
cleanliness  or  otherwise,  during  that  time?" 

This  question  was  held  objectionable  by  the  court  and 
the  witness  was  not  permitted  to  answer. 

On  cross  examination  the  defendant  stated  that  some 
items  had  not  been  transferred  from  his  original  books  to 
the  books  furnished  him  by  the  traveling  auditor;  on  re- 
direct examination  the  following  question  was  asked  de- 
fendant : 
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"Mr.  Chaves,  you  have  stated  in  j^our  cross  examination 
that  there  was  some  things  in  some  of  these  books  of  yours 
that  have  not  been  transferred  to  the  books  furnished  you  by 
the  auditor,  will  you  state  why  those  things  have  not  been 
transferred/^ 

This  question  the  court  held  to  be  objectionable,  and  de- 
fendant was  denied  all  opportunity  to  explain  the  failure 
if  he  could  have  done  so. 

On  cross  examination  the  state's  attorney  was  permitted 
to  ask  defendant  as  to  an  arrest  made  bv  him  of  a  man 
named  Brady,  although  no  such  specification  was  contain- 
ed in  the  charge.  The  defendant  testified  that  the  arrest 
was  made  in  Lincoln;  that  he  saw  the  defendant  in 
Carrizozo  the  dav  before  he  arrested  him  and  told  him 
that  he  had  a  warrant  for  his  arrest,  but  that  before  he 
had  made  the  arrest  Bradv  left  and  went  to  Lincoln.  De- 
fendant^s  attorney  objected  to  the  questions,  on  the  ground 
that  no  such  charge  was  specified  in  the  accusation.  There- 
upon the  district  attorney  said :  "He  is  charged  with  having 
charged  twelve  and  one-half  cents  a  mile  for  every  process 
he  ever  served."  The  court  remarked :  "The  man  was  ar- 
rested at  Carrizozo  and  he  .wanted  twelve  and  one-half 
cents  a  mile  for  going  to  Lincoln.''  This  remark  by  tbo 
court,  assuming  that  the  questions  were  proper,  necessarily 
was  highly  prejudicial  to  the  defendant,  for  he  had  just 
stated  that  the  defendant  was  not  arrested  in  Carrizozo  but 
in  Lincoln,  and  the  court,  by  the  remark  squarely  challeng- 
ed the  truth  of  the  sheriff's  previous  statement,  and,  as  is 
well  known,  the  jury  is  always  very  prone  to  give  absolute 
credence  to  everv  statement  made  by  the  court.  Courts 
should  be  very  careful,  in  the  trial  of  a  cause  before  the 
jury,  to  refrain  from  remarks,  or  statements  which  may 
have  a  tendency  to  create  an  impression  in  the  minds  of 
the  jury  that  the  court  disbelieves,  or  believes  any  evidence 
that  has  been  given,  or  that  he  leans  more  strongly  toward 
one  side  than  the  other. 

This  question  propounded  to  defendant  was  excluded : 
"Is  it  not  true  that  when  you  presented  these  bills  (re- 
ferring to  the  bills  presented  for  taking  the  insane  woman 
to  the  asylum)  that  you  requested  the  county  commission- 
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€r8  to  allow  you  your  expenses  for  these  trips,  and  stated  to 
them  that  you  offered  it  only  to  show  that  the  services 
were  rendered?" 

The  ground  upon  which  it  was  excluded  was  that  no 
foundation  had  been  laid  for  such  evidence.  Tlie  statute 
(Sec.  1.  Chap  5  L.  1899)  authorizes  the  sheriff  to 
charge  twelve  and  one-half  cents  per  mile  for  certain  pro- 
cesses, etc..  served  by  him,  and  for  transporting  prisoners. 
Under  the  constitution  the  sheriff  is  precluded  from  receiv- 
ing any  fees  to  his  own  use,  but  is  required  to  collect  and 
turn  said  fees  over  to  the  county  treasurer.  It  is  a  disput- 
ed question,  as  whether  such  fees  are  to  be  collected  from 
the  county,  for  services  performed,  and  then  returned  to 
the  county  treasurer  by  the  oflBcer.  But  be  this  as  it  may, 
the  sheriff  certainly  should  have  been  permitted  to  offer 
such  explanation  as  he  could  for  his  acts  and  conduct,  and 
it  was  for  the  jury  to  say  after  hearing  such  explanation, 
whether  he  ^Icnowingly"  did  the  acts  charged  against  him. 
Xor  would  the  court  permit  the  defendant  to  show  by 
the  record  that  the  commissioners  had  entered  an  order  al- 
lowing him  the  sum  of  two  thousand  dollars  per  annum,  as 
an  advance  on  his  salary ;  this,  on  the  theory  that  the  com- 
missioners had  no  right  to  make  any  such  allowance.  As- 
suming that  the  court  was  right  as  a  matter  of  law,  with- 
out so  deciding,  however,  this  evidence  should  have  gone  to 
the  jury.  No  law  fixing  the  compensation  for  county  of- 
ficers has  been  enacted.  The  attorney  general  of  the  state 
advised  boards  of  county  commissioners  that  they  had  the 
power  to  do  what  was  done  in  this  case.  (See  report  of  at- 
torney general,  1912,  1913,  pp.  183-184.)  Can  it  be  gaid, 
that  a  court  can  justly  refuse  to  permit  a  county  officer  to 
show  an  act,  which  was  done  under  the  advise  of  the  law  of- 
ficer of  the  state,  where  the  good  faith  of  the  officer  is  vital 
to  his  defense?    We  think  not. 

Presumably  the  appellant  was  elected  to  the  office  of 
sheriff  of  Lincoln  County  by  a  majority  vote  of  the  elect- 
ors of  that  coimty.  The  verdict  in  this  case  stigmatizes 
the  appellant  as  a  wrong  doer,  and  deprives  him  of  the  en- 
joyment of  the  office  to  which  he  was  elected.  Such  a 
1  verdict  cannot  be  sustained  unless  it  is  supported  by 
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substantial  evidence,  nor  should  a  cenviction  be  affirm- 
ed where  the  record  so  plainly  shows  that  the  defendant 
was  consistently  and  persistently  deprived  of  an  opportun- 
ity to  present  his  defense,  under  the  well  established  rules 
of  judicial  procedure. 

For  the  reasons  stated,  the  judgment  of  the  trial  court 
will  be  reversed  and  the  cause  remanded,  with  instructions 
to  award  the  defendant  a  new  trial,  and,  IT  IS  SO 
OEDERED. 


(N.  1732,  December  7.  1914) 

FRANK  HASBROUCK,  Superintendent  of  Insurance  of 
the  State  of  Xew  York,  as  successor  in  office  of  WIL- 
LIAM T.  EMMETT,  as  such  Superintendent  of  Insur- 
ance, for  the  use  and  benefit  of  JAMES  B.  CLOW,  et  al.. 
Appellee,  vs.  CLARK  M.  CARR,  Appellant. 

SYLLABUS  BY  THE  COURT. 

1.  A  surety  company  having  executed  a  bond  for  the  bene- 
fit of  Bub-contractorB,  laborerB  and  material  men,  received  a 
contract  of  indemnity  from  the  principal  contractor  and  one 
Carr,  providing  that  they  would  at  all  times  indemnify  and 
save  the  surety  harmless  from  and  against  every  claim,  de- 
mand, judgment,  etc.,  and  that  they  would  place  the  surety 
in  funds  to  meet  every  claim,  demand,  judgment,  etc.,  against 
it  by  reason  of  such  suretyship  and  before  it  should  be  re- 
quired to  pay  thereunder.  Held,  that  the  contract  was  one 
of  indemnity  solely,  and,  in  a  suit  against  Carr,  for  the 
benefit  of  the  creditors  of  Anson,  no  recovery  could  be  had. 
where  it  appeared  from  the  complaint  and  answer  that  the 
surety  company  was  insolvent;  that  it  had  no  assets;  that 
it  had  paid  no  part  of  such  judgments  and  could  not  be  re- 
quired to  pay,  by  reason  of  its  insolvency. 

P.  594 

2.  Where  the  security  is  given  by  a  stranger  and  is  mere- 
ly personal  to  the  surety,  and  cannot  be  construed  as  a 
pledge  for  the  security  of  the  debt,  if  the  surety  is  discharg- 
ed from  liability  the  creditor  can  not  afterwards  take  any- 
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thing  by  subrogation  to  his  rights.  It  on  the  other  hand,  the 
security  is  a  pledge  for  the  payment  of  the  debt  as  well  as  a 
personal  indemnity  for  the  surety,  the  discharge  of  the  sur- 
ety will  not  deprive  the  creditor  of  a  claim  on  the  security 
for  the  payment  of  the  debt. 

P.  595 

3.  Where  a  stranger  undertakes  to  indemnify  a  surety 
and  the  surety  thereafter  becomes  bankrupt  so  that  it  can- 
not pay  any  of  its  suretyship  obligations  and  is  dissolved  and 
its  corporate  capacity  and  right  to  do  business  terminated, 
the  legal  representative  of  such  surety  cannot  enforce  the  in- 
demnity, because  such  surety  lost  nothing  and  was  not  dam- 
aged, and  cannot  be  damnified. 

P.  596 

4.  An  indemnitor  is  a  person  who  indemnifies,  and  to  in- 
demnify is  to  "save  harmless,  to  secure  against  loss,  damage 
or  penalty;  to  make  good  to;  to  reimburse;  to  compensate." 

P.  596 

Appeal  from  District  Court,  Bernalillo  County;  Herbert 
F.  Raynolds,  Presiding  Judge.  Reversed  and  Remanded. 

Alonzo  B.  McMillkx,  attorney  for  appellant. 

Sureties  are  said  to  be  favorites  of  the  law,  and  con- 
tract of  suretyship  must  be  strictly  construed  so  as  to  im- 
pose upon  the  surety  only  those  burdens  clearly  within  its 
terms,  and  must  not  be  extended  by  implication  or  pre- 
sumption. Stearns  on  Suretyship.  Sees.  2,  17;  21  Wall 
657 ;  2  Wall  235 ;  24  How.  315,  317 ;  6  How.  292 ;  21  How. 
66,  75;  12  How.  168,  179;  92  U.  S.  93,  98;  103  U.  S.  71; 
15  Wall  140,  144;  164  U.  S.  227,  237;  120  U.  S.  206,  213; 
1  Fla.  327;  6  111.  581;  20  111.  App.  83;  15  Ind.  App.  575; 
1  La.  62;  10  Mo.  559;  5  Mo.  App.  78;  10  Jones  180;  20 
Ohio  93;  22  111.  App.  34;  7  Harr.  &  J.  160;  55  Mo.  App. 
107;  2  Am.  Dec.  291;  32  Tex.  200;  9  Utah  260;  166  Ind. 
498;  138  Cal.  724;  4  Appeal  Cases  505;  231  111.  528;  109 
111.  App.  486;  99  111.  App.  132;  9  La.  423;  3  La.  695;  101 
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Md.  598;  116  Mo.  179;  89  Mo.  App.  450;  55  Neb.  418; 
77  N.  W.  756;  50  Xeb.  789;  21  X.  Y.  App.  Div.  413;  10 
Jones  180;  2  Penn.  &  W.  27;  15  Serg.  &  E.  100;  32  Tex. 
200;  98  Va.  35;  21  Wall  657;  2  Am.  Dee.  291;  2  Wall 
'235;  145  Fed.  148. 

If  liability  of  surety  was  for  sole  benefit  of  Empire 
•"State  Surety  Company  and  that  company  was  hopelessly 
insolvent,  its  legal  representative  could  not  maintain  an 
action  for  use  and  benefit  of  portion  of  defunct  company's 
•creditors.  2  Morowitz  on  Corp.,  Sec.  787. 

Where  stranger  undertakes  to  indemnify  a  surety  and 
surety  thereafter  becomes  bankrupt  and  is  dissolved,  legal 
representative  of  such  surety  cannot  enforce  indemnity,  be- 
"Cause  such  surety  lost  nothing  and  is  not  damaged.  108 
U.  S.  260;  94  K  Y.  104;  20  So.  872;  9  S.  W.  241;  39 
Ohio  St.  Bep.  625 ;  83  Kv.  314 ;  Stearns  on  Suretyship,  Sec. 
■272,  32. 

Xeill  B.  Field,  for  appellees. 

Bonds  upon  which  surety  company  became  surety  on 
written  application,  although  executed  to  United  States, 
were  for  benefit  of  the  use  of  plaintiflfs.  92  Fed.  549 ;  200  IT. 
S.  197;  219  U.  S.  24;  215  TJ.  S.  533;  192  Fed.  364;  213 
Fed.  429. 

Parties  were  jointly  and  severally  bound  by  application 
for  bonds.  10  Peters  257;  14  Peters  208;  44  IST.  H.  174: 
Baylies'  Sureties  and  Grantors,  p.  31;  150  Fed.  17;  145 
Fed.  144;  2  Parsons,  Contracts,  6th  Ed.,  502;  121  Fed. 
609;  141  Fed.  563;  117  Wis.  639. 

In  either  aspect  of  contract  use  plaintiffs  are  entitled  to 
benefit  of  it.  92  Fed.  851 ;  137  U.  S.  300 ;  133  U.  S.  423 ; 
131  Mass.  93;  115;  136  Mass.  34;  103  X.  Y.  527;  116  Mo. 
51;  69  S.  W.  702;  19  L.  R.  A.  367;  Sheldon  on  Subroga- 
tion 184;  9  Paige's  Ch.  432;  26  Am.  Dec.  485;  73  Am.  St. 
Eep.  602;  83  Am.  St.  Eep.  745;  31  Mass.  326;  132  Mass. 
385 ;  133  U.  S.  610 ;  144  Minn.  319 ;  126  Pa.  556. 

Suit  properly  brought  by  Superintendent  Insurance 
State  New  York.  103  U.  S.,'  222,  225. 
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Suit  properly  brought  for  use  of  creditors  who  had  ob- 
tained judgment  against  surety  company.  Bliss,  Code  PI., 
Sec.  45 ;  Phil.  Code  PL,  Sec.  449 ;  49  Minn.  395 ;  62  U.  S. 
170;  37  111.  465;  107  Mass.  568;  129  Mass.  332;  33  Minn. 
521;  10  B.  Mon.  347;  1  Sutherland  Code  PI.  Sec.  11;  106- 
Cal.  651 ;  C.  L.  1897,  Sec.  2685 ;  Bliss  Code  PI.  Sec.  61 ; 
1  Sutherland  Code  PI.  Sec.  26;  3  Sutherland  Code  PI. 
Sees.  3293-4-5;  11  N.  M.  419;  7  Cush.  595,  698;  15  Enc. 
PI.  &  Pr.  490;  Ibid.  491-2-3;  15  S.  E.  676;  14  Mich.  489  ^ 
64  Kan.  191 ;  64  L.  R.  A.  581. 

Appellant^s  Reply  Brief. 
126  Pa.  556;  83  Am.  St.  Rep.  745;  30  Cyc.  36  to  41,  41 
to  50. 

STATEMENT  OP  FACTS. 

Andrew  W.  Anson  was  a  contractor  residing  in  the  city 
of  Albuquerque  and  entered  into  a  contract  with  the  Unit- 
ed States  Government  for  the  erection  of  the  Albuquerque 
postoffice ;  and  in  order  to  qualify  as  such  contractor,  made 
application  to  the  Empire  State  Surety  Company  to  fur- 
nish bond  to  secure  the  faithful  performance  of  his  con- 
tract. The  first  application  was  made  on  March  16,  1908, 
and  the  second  one  on  December  19,  1908.  The  applica- 
tions are  in  substantially  the  same  form  and  it  will  be  ne- 
cessary to  consider  but  one  of  them. 

In  pursuance  of  such  applications,  the  Empire  State 
Surety  Company  executed  bonds  with  Andrew  W.  Anson 
as  principal,  to  the  United  States  of  America.  The  appli- 
cations referred  to  described  Andrew  W.  Anson  as  appli- 
cant, Sarah  Anson  as  wife,  and  Clark  M.  Carr,  as  indem- 
nitor. Clark  M.  Carr,  the  appellant,  was  not  the  contractor 
and  was  not  interested  directly  or  indirectly  in  Anson's 
contract,  and  was  not  a  party  to  the  bonds  given  by  Anson 
and  the  Empire  State  Surety  Company  to  the  United 
States  Government. 

The  parties  for  whose  benefit  this  suit  was  brought  be- 
came creditors  of  Anson  on  account  of  labor  and  materials 
furnished  in  the  erection  of  the  postoflSce  building.  Anson 
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became  unable  to  pay  these  creditors,  and  thereafter,  in  a 
suit  instituted  in  the  United  States  court  against  Andrew 
W.  Anson  and  the  Empire  State  Surety  Company,  judg- 
ment was  recovered  against  them  for  the  respective 
amounts  claimed  bv  the  several  creditors. 

The  appellant,  Clark  M.  Carr,  was  not  a  party  to  that 
suit,  and  was  not  a  debtor  to  the  creditors  of  Anson  or  in 
any  way  responsible  to  them,  unless  the  application  to  the 
Empire  State  Surety  Company  which  he  signed  as  indem- 
nitor made  him  responsible. 

The  judgments  recovered  against  Andrew  W.  Anson  and 
the  Empire  State  Surety  Company  have  never  been  paid. 

The  Empire  State  Surety  Company  never  paid  any  of 
the  judgments  against  it  by  Anson's  creditors  and  is  whol- 
ly insolvent  and  unable  to  pay  its  debts  or  any  part  there- 
of, and  has  been  dissolved  and  its  corporate  capacity  and 
right  to  do  business  as  a  corporation  terminated,  and  the 
superintendent  of  insurance  of  the  state  of  Xew  York  was 
directed  to  take  possession  of  its  assets  and  liquidate  its 
business. 

William  T.  Emmet,  at  the  time  of  the  commencement 
of  this  action  was  superintendent  of  insurance  of  the  State 
of  New  York,  and  Frank  Hasbrouck  is  his  successor  and 
was  duly  substituted  as  such  in  this  cause. 

It  is  alleged  among  other  things  in  the  complaint  that 
the  payment  by  the  Empire  State  Surety  Company  of  the 
several  judgments  rendered  against  it  and  the  said  Anson 
became  impossible  by  reason  of  the  insolvency  of  the  said 
Empire  State  Surety  Company. 

Appellant  filed  a  demurrer  to  the  complaint,  which 
was  overruled  by  the  court,  whereupon  he  filed  an  answer, 
setting  up  the  fact- that  the  Empire  State  Surety  Company 
was  insolvent,  and  unable  to  pay  its  debts  or  any  part  there- 
of, and  that  it  had  been  dissolved  and  its  corporate  capac- 
ity and  right  to  do  business  as  a  corporation  terminated; 
that  it  had  not  and  cannot  pay  said  judgments  or  any 
part  thereof,  and  that  it  had  not  and  could  not  suffer  any 
loss,  etc.,  by  reason  of  said  judgments.  And  likewise  it 
was  alleged  that  the  insurance  commissioner  had  not  paid 
such  judgments,  and  that  such  officer  had  no  funds  with 
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which  he  could  pay  such  judgments,  consequently  the  in- 
demnitee was  not  and  could  not  be  damnified.  Other 
allegations  were  contained  in  the  answer,  which,  however, 
need  not  be  set  forth.  After  answer  appellee  moved  for 
judgment  upon  the  pleadings,  which  motion  was  sustain- 
ed by  the  court,  and  judgment  was  entered  in  favor  of 
Frank  Hasbrouck,  superintendent,  etc.,  for  the  use  and 
benefit  of  the  creditors  named  in  the  complaint,  and  for 
the  respective  amounts  due  each  of  such  creditors,  against 
appellant.    From  such  judgment  this  appeal  is  prosecuted. 

OPINION. 

ROBERTS,  C.  J.— The  bond  or  contract  to  enforce 
which  this  suit  was  filed,  is  a  combined  application  for  a 
contract  bond  and  an  indemnity  agreement,  usually,  it  is 
evident,  only  intended  to  be  signed  by  the  applicant  for 
such  bond.  It  is  designated,  on  the  face  of  the  paper,  "Ap- 
plication for  a  contract  bond."  This  is  followed  by  a  blank 
space  for  the  place  and  date  of  execution,  and  eighteen 
questions  to  be  answered  by  the  applicant  for  the  bond. 
Xone  of  these  questions  have  any  relation  whatever  to  any 
other  signer  of  the  bond,  save  the  applicant.  These  ques- 
tions are  immediately  followed  by  the  following  printed 
paragraph : 

"Should  the  Empire  State  Surety  Company,  hereafter 
called  the  surety,  execute  or  procure  the  execution  of  the 
bond  hereinbefore  applied  for,  the  undersigned,  herein- 
after called  the  indemnitor,  do  in  consideration  thereof, 
jointly  and  severally  undertake  and  agree.^' 

This  is  followed  by  thirteen  numbered  paragraphs,  set- 
ting forth  the  agreements  of  the  indemnitor,  and  so  desig- 
nating him,  practically  all  of  which  only  refer  to  the  ap- 
plicant. The  fourth  paragraph,  upon  which  appellant's 
liability  rests,  if  at  all,  reads  as  follows: 

"That  the  indemnitor  will  perform  all  the  conditions  of 
said  bond  on  the  part  of  the  indemitor  to  be  performed 
and  HE  will  at  all  times  indemnify  and  save  the  suretv 
harmless  from  and  against  every  claim,  demand,  liability, 
cost,  charge,  expense,  suit,  order,  judgment  and  adjudica- 
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tion  whatsoever,  and  will  pla6e  the  surety  in  funds  to  meet 
every  claim,  demand,  liability,  cost,  charge,  expense,  suit, 
order,  judgment  or  adjudication  against  it  by  reason  of 
such  suretyship  and  before  it  shall  be  required  to  pay 
thereunder." 

The  bond  was  signed  by  Anson,  the  contractor,  his  wife 
and  Clark  M.  Carr,  the  appellant. 

Appellant  contends  that  paragraph  four,  of  the  indem- 
nity agreement,  quoted  supra,  has  no  relation  whatever  to 
him,  but  refers  solely  to  Anson,  the  contractor.  But  in 
view  of  the  fact  that  the  undertaking  was  a  joint  and  sev- 
eral one,  it  might  reasonably  be  held  that  the  undertak- 
ings and  promises  contained  in  such  paragraph  Were  joint 
and  several,  and  applied  to  and  bound  all  the  signers  of 
the  contract.  Assuming  that  Carr  was  bound  by  the  pro- 
visions of  said  paragraph,  we  will  pass  to  a  consideration 
of  his  liability  to  the  use  of  plaintiff  in  this  case.  This 
liability  depends  upon  whether  the  agreement  signed  by 
him  was  intended  solely  for  the  indemnification  of  the 
Empire  State  Surety  Company,  and  was  personal  to  it,  or 
whether  it  was  an  agreement,  by  Carr,  to  pay  the  debts 
contracted  by  Anson,  the  payment  of  which  were  secured 
by  the  bond  signed  by  the  Empire  State  Surety  Company. 
The  rule  is  well  stated  in  Brandt  Suretyship  Guaranty  (3rd 
Ed.)  Sec.  362,  as  follows: 

^^Vhere  the  security  is  merely  personal  to  the  surety, 
and  cannot  be  construed  as  a  pledge  for  the  security  of  the 
debt,  if  the  surety  is  discharged  from  liability  the  creditor 
cannot  afterwards  take  anything  by  subrogation  to  his 
rights.  The  obvious  reason  for  this  rule  is  that  the  surety 
being  discharged  cannot  be  damnified,  and  the  creditor 
claiming  only  through  the  surety,  and  occupying  his  place, 
can  have  no  greater  rights  than  he.  If,  on  the  other  hand, 
the  security  is  a  pledge  for  the  payment  of  the  debt  as 
well  as  a  personal  indemnity  for  the  surety,  the  discharge 
of  the  surety  will  not  deprive  the  creditor  of  a  claim  on 
the  security  of  the  payment  of  the  debt." 

It  will  be  noted  that  Carr  did  not  undertake  to  pay  the 
claims,  judgments,  etc.,  but  only  to  place  the  Empire  State 
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Surety  Company  in  funds  to  meet  such  claims  and  judg- 
ments, before  it  should  be  required  to  pay  the  same.  Was 
this  covenant  intended  only  for  the  protection  of  the  sur- 
ety, or«was  it  a  direct  undertaking  on  the  part  of  Carr  to 
pay  the  creditors?  Obviously  this  provision  was  inserted 
to  secure  the  Empire  State  Surety  Company  against  loss 
by  reason  of  its  suretyship  for  Anson.  This  is  more  mani- 
fest when  we  consider  the  situation  of  the  parties  to  the 
contract  at  the  time  the  agreement  was  entered  into,  and 
examine  the  entire  contract.  Anson  had  been  awarded  the 
contract  for  constructing  certain  extensions  and  additions 
to  the  Albuquerque  postoflBce.  His  answers  to  the  questiotis 
contained  in  the  application  showed  that  he  was  solvent. 
The  Empire  State  Surety  Company  was  also  solvent  and 
authorized  to  transact  business  in  New  Mexico.  The  in- 
solvency  of  neither  Anson  nor  the  Empire  State  Surety 
Company  was  contemplated.  The  company,  as  is  usually 
the  case,  was  desirious  of  protecting  itself  against  loss  by 
reason  of  such  suretyship.  It  knew  that  Anson  might  de- 
fault in  some  of  the  conditions  of  the  bond,  in  which  event 
it  would  be  called  upon  to  respond,  under  the  bond  which 
it  proposed  to  execute  for  him,  in  damages.  In  order  to- 
protect  itself  against  such  liability  it  required  Carr  to 
join  in  the  indemnity  agreement  with  Anson,  before  it 
would  execute  the  bond.  The  only  object  which  the  com- 
pany had  in  view  was  its  protection  against  the  payment  of 
judgments  which  might  be  obtained  against  it  by  reason 
of  its  suretyship  for  Anson,  and  costs,  charges  and  ex- 
penses which  it  might  incur.  To  better  insure  this  protec- 
tion the  clause  was  inserted  requiring  the  indemnitors  to 
place  it  in  funds  to  meet  every  such  claim,  judgment,  etc., 
by  reason  of  its  suretyship  "and  before  it  shall  be  required 
to  pay  thereunder."  This  clause  was  evidently  not  insert- 
ed for  the  benefit  of  the  creditors  and  claimants  under  the 
surety  bond,  but  solely  for  the  indemnification  of  the  sur- 
ety. It  did  not  require  the  surety  company  to  apply  this 
money,  so  paid  by  the  indemnitors,  to  the  liquidation  of 
such  claims  and  judgments.  There  is  no  promise  on  the 
part  of  Carr  that  he  will,  in  discharge  of  his  obligation, 
pay  any  money  to  the  creditors  of  Anson,  who  might  be 
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able  to  resort  to  the  surety  bond.  He  simply  agreed  that 
he  would  place  the  surety  company  in  funds,  to  pay  any 

claim,  judgment,  etc.,  before  it  should  be  required  to 
1  pay  the  same.     Both  the  complaint  and  answer  in  this 

case  show  conclusively  that  the  Empire  State  Surety 
Company  is  insolvent ;  that  it  has  not  paid  the  judgments, 
for  which  a  recovery  is  sought  in  this  case;  that  it  has  no 
assets  whatever,  and  cannot  pay  any  part  of  such  judg- 
ments; that  it  has  been  dissolved  and  has  ceased  to  ex- 
ercise any  corporate  functions.  In  other  words,  the  plead- 
ings show  that  it  cannot  be  required  to  pay  the  whole  or 
any  part  of  any  such  judgments.  This  being  true,  no  re- 
coverv  can  be  had  in  this  case. 

By  paragraph  four  Carr  undertakes  to  place  the  company 
in  funds  to  meet  every  "claim,  demand,  liability,  cost, 
charge,  expense,  suit,  order,  judgment  and  adjudication 
whatsoever,^'  and  "before  it  shall  be  required  to  pay  there- 
under." Suppose,  for  illustration,  that  the  Empire  State 
Surety  Company  was  insolvent;  that  "A",  a  creditor  of 
Anson,  should  file  a  claim  with  the  surety  company;  that 
Anson  was  insolvent;  that  the  surety  company  should  file 
suit  against  Carr,  to  compel  him  to  place  the  surety  com- 
pany in  funds  to  pay  such  claim.  Would  it  not  be  a  com- 
plete defense  for  Carr,  if  he  should  allege  and  prove  that 
there  was  no  liability  on  the  part  of  the  company?  Most 
assuredly,  and  if  this  be  true,  has  he  not  plead  a  com- 
plete defense  in  this  case,  when  he  shows  that  the  company, 
by  reason  of  its  insolvency,  cannot  be  required  to  pay  any 
money  on  the  judgments  in  question? 

In  the  case  of  McArthur  Bros.  Co.,  vs.  Kerr,  140  X.  Y. 
S.  527,  the  court  was  called  upon  to  construe  the  provisions 
of  an  indemnity  agreement,  very  similar  to  that  now  un- 
der consideration.    In  that  case  the  provision  was : 

*'T]iat  said  Mary  Grage  shall  and  will  at  all  times  in- 
demnify and  keep  indemnified  and  save  harmless  the  said 
company  from  and  against  all  loss,  damage,  cost,  charges, 
counsel  fees  and  expense  whatsoever  which  said  company 
sliall  or  may  for  any  cause,  at  any  time,  sustain  or  incur 
by  reason  or  in  consequence  of  said  company  having  ex- 
ecuted or  agreed  to  execute  said  instrument;  and  do  fur- 
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ther  covenant  and  agree  to  pay  to  said  company  or  its  re- 
presentatives all  damages  for  which  said  company  or  its 
representatives  shall  become  responsible  upon  the  said  bond 
or  undertaking  before  said  company,  or  its  representatives 
shall  be  compelled  to  pay  the  same,  iny  sum  so  paid,  l;ow- 
ever,  to'  be  applied  to  the  payment  of  such  damages." 

The  court  said: 

"If  this  agreement  is  simply  one  of  indemnity,  Ihen  the 
nonsuit  was  right,  as  there  is  no  proof  in  the  record  tliat 
the  surety  company  has  suffered  any  loss  whatever,  and  it 
affirmatively  appears  that  there  now  remains  no  further 
liability  against  it  upon  this  judgment.  If,  on  the  other 
hand,  the  agreement  goes  further  and  is  an  absolute  prom- 
ise to  pay,  dependent  only  upon  the  arising  of  the  liabil- 
ity against  the  surety  company  by  the  rendition  of  the 
judgment,  such  an  agreement  is  valid  and  enforcible. 
See  Maloney  vs.  Nelson,  144  N.  Y.  182 ;  39  N.  E.  82. 

The  determijiation  of  the  question  depends  upon  the 
meaning  given  to  the  wording  of  the  last  phrase  of  the 
above  question.  It  is  to  be  noted  that  the  obligation  to 
pay  is  by  the  express  wording  limited  to  payment  preceding 
the  time  when  the  surety  company  is  compelled  to  pay.  Up 
to  this  time  the  surety  company  has  not  been  compelled  to 
pay  anything,  and  so  far  as  appears  from  the  record  has 
not  paid  a  dollar.  It  is  further  to  be  noted  that  all  that  is 
paid  to  the  surety  company  is  to  be  devoted  to  the  payment 
of  the  damages,  which  the  Surety  Company  was  obligated 
to  pay.  This  further  evidences  to  me  that  the  real  pur- 
pose of  the  clause  was  to  compel  the  indemnitor,  Mary 
Grage,  to  furnish  to  the  surety  company  in  advance  the 
necessary  funds  with  which  to  liquidate  such  damages  as  it 
might  be  compelled  to  pay  under  its  bond.  If  I  am  right 
in  this  construction,  then  the  contract  was  purely  one  of 
indemnity,  and,  until  such  time  as  loss  occurred  to  the 
surety  company,  there  were  no  damages  arising  under  the 
Grage  agreement." 

Where   a  stranger  undertakes  to  indemnify  a  surety, 

such  undertaking  does  not  create  a  trust  in  favor  of 

2  creditors,  nor  can  they  be  subrogated  to  the  surety's 

rights,  and,  likewise,  where  a  stranger  undertakes  to 
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indemnify  a  surety  and  the  surety  thereafter  becomes  bank- 
rupt so  that  it  cannot  pay  any  of  its  suretyship  obliga- 
tions and  is  dissolved  and  its  corporate  capacity  and  right 
to  do  business  terminated,  the  legal  representative  of 

3  such  surety  cannot  enforce  the  indemnity,  because  such 
surety  lost  nothing  and  was  not  damaged,  and  cannot 

be  damnified  by  such  judgment.  Hampton  vs.  Phipps^ 
108  U.  S.  260;  Seward  vs.  Huntington,  94  N.  Y.  104;  Tay- 
lor vs.  Farmer's  Bank,  9  S.  W.  241  (Ky.) ;  Leggett  vs.  Mc- 
Clelland, 39  Ohio  St.  625;  Macklin  et  al.,  vs.  Northern 
Bank  of  Ky.  83  Ky.  314;  Stearns  on  Suretyship,  Sec.  272. 

That  this  was  simply  a  contract  of  indemnity  is  made 
more  evident  by  the  designation  of  the  parties.  Throughout 

the  contract  Anson,  his  wife  and  Carr  are  referred  to- 

4  as  indemnitors.    Webster's  International  Dictionarv  de- 
fines  "indemnitor''  as  *^a  person  who  indemnifies."  The 

same  authority  defines  the  verb  "indemnify"  as  follows: 
"1.  To  save  harmless,  to  secure  against  loss,  damage  or 
penalty.  2.  To  make  good  to;  to  reimburse;  to  compen- 
sate," and  the  same  authoritv  defines  "indemnitee"  as  "a- 
person  who  receives  or  is  to  receive  indemnity."  It  is  there- 
fore clear  under  these  definitions  that  the  indemnity  was  to 
protect  the  surety,  that  is  to  say,  the  debtor,  and  not  the- 
creditors,  of  Anson ;  consequently,  unless  there  is  some  ex-^ 
press  language  in  the  agreement  signed  by  Carr  as  in- 
demnitor, by  which  he  binds  himself  to  pay  the  creditors 
of  Anson,  we  may  reasonably  suppose  that  the  word  "in- 
demnitor" as  descriptive  of  Carr  was  used  in  its  natural 
sense,  and  that  his  undertaking  was  only  for  the  benefit 
of  the  party  with  whom  the  contract  was  made. 

Appellee  quotes,  in  his  brief,  a  statute  of  the  United 
States,  (33  Stat.  C.  778,  p.  811)  which  gives  to  creditors 
of  a  contractor,  entering  into  a  formal  contract  with  the 
United  States  for  the  construction  of  public  buildings,  etc.,. 
a  right  to  resort  to  the  bond  given  the  United  States  by 
the  contractor,  to  recover  for  materials  furnished  and 
work  done  on  such  building,  etc.,  and  argues  that  this 
statute  applies  to  the  indemnity  agreement  executed  by 
Carr  to  the  surety  company.  As  we  view  it,  this  statute- 
has  no  relation  whatever  to  this  case.    This  is  not  a  suit  on 
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the  bond  referred  to  in  the  statute,  and  it  is  not  pointed 
out  in  what  particular,  if' any,  it  could  aflEect  Carr. 

For  the  reasons  stated,  the  judgment  of  the  district  court 
will  be  reversed,  and  the  cause  remsmded,  with  instruc- 
tions to  dismiss  the  complaint,  and,  IT  IS  SO  ORDERED. 


(No.  1627,  December  12,  1914) 

HERBERT   VAX   KIRK,   PlaintiflE  in  Error,  vs.  E.  C. 
BUTLER,  Defendant  in  Error. 

SYLLABUS  BY  THE  COURT. 

1.  It  is  tlie  duty  of  the  master  to  exercise  reasonable  care 
and  skill  to  the  end  that  the  place  where  he  requires  his  ser- 
vant to  perform  labor  shall  be  as  reasonably  safe  as  is  com- 
patible with  its  nature  and  surroundings. 

P.  605 

2.  The  master  is  chargeable  with  knowledge  of  defects  in 
material  or  appliances,  even  though  such  defects  be  latent, 
or  not  plainly  and  clearly  observable  if  by  the  exercise  of 
reasonable  care  the  master  could  have  discovered  the  same. 

P.  607 

3.  The  servant  assumes  all  the  ordinary  risks  of  the  service 
and  all  of  the  extraordinary  risks — i.  e.,  those  due  to  the  mas- 
ter's negligence  of  which  he  knows  and  the  dangers  of  which 
he  appreciates. 

P.  608 

Error  to  District  Court,  Bernalillo  County;  Herbert  F. 
Raynolds,  Presiding  Judge.  Reversed  and  Remanded. 

Marron  &  Wood,  for  plaintiff  in  error. 

In  reviewing  judgment  directed  by  court  on  opening  of 
counsel  every  fact  stated  in  complaint  and  opening  and 
every  fact  which  jury  might  have  inferred  therefrom  is 
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deemed  established  in  favor  of  plaintiff.  172  N.  Y.  348; 
80  Pae.  950;  245  111.  454;  76  N".  J.  604;  101  Pac.  59. 

A.  B.  McMiLLEN,  for  defendant  in  error. 

Plaintiff's  complaint  did  not  state  facts  suflBcient  to  con- 
stitute cause  of  action  against  defendant.  91  Fed.  64 ;  132 
Fed.  782 ;  162  Ind.  558 ;  50  111.  App.  163 ;  Deering  on  Neg. 
Sec.  196;  1  Shearman  &  Redfield  on  Neg.  Sec.  184;  112 
U.  S.  377;  122  U.  S.  189;  170  U.  S.  665;  147  U.  S.  238; 
133  U.  S.  375;  179  U.  S.  663;  111  U.  S.  313;  179  U.  S. 
658;  117  Fed.  122;  202  Fed.  799;  152  Fed.  937;  158  TJ. 
S.  964;  72  111.  App.  77;  112  N.  Y.  Supp.  867;  54  111.  App. 
578;  166  Ind.  267;  133  Mo.  470;  31  App.  D.  C.  420;  126 
111.  App.  165;  160  Pac.  3;  128  Fed.  991;  129  Mass.  Ml. 

STATEMENT  OF  FACTS. 

The  complaint,  in  the  case,  sets  up  a  claim  for  damages 
sustained  by  plaintiff  when  a  portion  of  the  defendajit's 
building,  upon  which  plaintiff  was  working,  fell,  causing 
the  injuries  complained  of. 

The  cause  of  action  is  predicated  upon  the  alleged  negli- 
gence of  the  defendant,  and  the  facts  upon  which  this  is 
based  are  set  out  in  the  complaint,  in  the  following  lan- 
guage : 

"That  the  said  fall  of  the  building  and  the  consequent 
injuries  to  this  plaintiff  were  caused  and  produced  by  the 
carelessness  and  negligence  of  the  defendant  in  failing  to 
supply  a  safe  place  where  this  plaintiff  was  to  work  in 
that  the  support  of  timber  which  broke  and  precipitated  the 
brick,  timber,  etc.,  upon  this  plaintiff  was  insufficient  to 
stand  the  weight  put  upon  the  same  and  proper  timber  to 
support  the  roof  and  materials  placed  above  the  same.^' 

The  answer  admitted  that  the  plaintiff  was  working  up- 
on the  building  as  an  employee  of  the  defendant  and  alleg- 
ed that  the  plaintiff  well  knew  the  condition  of  the  timbers 
which  broke  as  a  result  of  carelessness  and  neglect  of  plain- 
tiff, who  had  failed  to  construct  and  place  the  supports  of 
the  roof  in  a  workmanlike  manner  as  directed  to  do  by  de- 
fendant's foreman  in  charge  of  that  portion  of  the  construc- 
tion of  the  building. 
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The  plaintiff  made  a  general  denial  of  these  allegations 
and  the  cause  came  on  for  trial,  upon  the  issues  so  joined. 

After  counsel  for  plaintiff  had  made  his  opening  state- 
ment of  the  facts  which  he  intended  to  prove,  defendant's 
counsel  moved  for  a  directed  verdict  upon  the  statement  of 
counsel  for  plaintiff,  upon  the  ground  that  the  facts  offer- 
ed to  be  shown  demonstrated  that  an  accident  had  occurred 
in  the  construction  of  a  building  for  which  the  defendant 
was  not  responsible,  the  risk  being  an  assumed  one  and  that 
no  fact  of  the  opening  statement  would  warrant  a  judg- 
ment in  favor  of  the  plaintiff. 

Rulijig  upon  this  motion  was  withheld  and  after  the  in- 
troduction of  some  testimony,  on  behalf  of  plaintiff,  counsel 
for  defendant  made  further  objection  upon  the  ground  that 
the  complaint  did  not  state  a  cause  of  action  in  that  it 
stated  no  facts  to  show  any  negligence  upon  the  part  of  the 
defendant.  As  a  result  of  the  argument  upon  this  objec- 
tion, counsel  for  plaintiff  offered  to  re-state  into  the  record 
the  facts  as  he  expected  to  prove  them,  which,  with  the 
consent  of  the  trial  court,  he  proceeded  to  do  in  the  follow- 
ing language : 

**The  plaintiff  expects  to  show  in  support  of  the  action 
which  he  has  set  up  substantially  the  following  facts : 

That  the  defendant,  Mr.  Butler,  was  the  owner  of  a 
lot  in  the  city  of  Albuquerque,  upon  which  he  designed  to 
erect  a  building  for  an  automobile  garage ;  that  he  procur- 
ed from  an  architect  plans  and  specifications  for  the  erec- 
tion of  this  building,  but  did  not  employ  the  architect  to 
superintend  or  supervise  the  construction,  instead  assum- 
ing that  duty  himself  in  person ;  that  in  pursuance  of  that 
erection  he  employed  Mr.  Dye,  foreman,  whose  duty  it  was 
to  employ  and  discharge  his  carpenters  and  other  laborers 
necessary  in  the  erection  of  the  building,  and  Mr.  Dye  un- 
der that  authority  from  the  defendant,  did  employ  this 
plaintiff  as  an  ordinary  carpenter  to  work  in  the  erection 
of  this  building,  to  do  the  particular  things  that  were  as- 
signed to  him  to  do,  in  accordance  with  his  business  as  a 
carpenter ;  that  the  plans  and  specifications  of  the  architect 
provided  for  a  building  seventy-five  feet  in  width  and 
about  one  hundred  and  forty-two  feet  in  lengtk  to  be  used 
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as  an  automobile  garage  and  a  portion  of  the  interior 
work — there  were  to  be  trusses  running  cross-ways  over  this 
seventv-f ive  feet  and  f iftv  feet  of  these  trusses  were  to  be 
self  supporting,  being  supportecj.  in  the  remainder  b)'  iron 
standards  or  posts,  located  twenty-five  feet  from  the  west 
wall  of  the  building ;  this  fifty  foot  stretch  of  trusses  that 
was  self  supporting,  were  to  be  sustained  by  iron  truss 
rods,  which  passed  through  the  wooden  trusses  at  the  posts 
and  at  the  opposite  wall,  running  down  and  l^eing  drawn 
tight  with  a  screw,  and  supporting  the  wood  truss  at  inter- 
vals by  bridges  nmning  from  the  bottom  of  the  truss  to 
this  rod  and  acting  as  supports.  This  cross  truss — these 
cross  trusses  were  all  ta  be  supported  in  this  manner,  ex- 
<?ept  the  last  one  at  the  rear,  and  as  the  plan  of  the  building 
provided  for  an  entrance  at  the  rear  left  hand  corner,  in 
order  to  omit  the  posts  under  that  cross  piece  which  was 
to  be  located  twenty-five  feet  from  the  wall,  and  provide  a 
free  passage  way  for  the  automobiles,  where  the  posts  stood, 
a  support  was  designed  under  the  last  wooden  truss  or 
stringer,  of  anotlier  minor  truss,  running  lengthwise  of  the 
building  in  the  line  of  the  iron  supports,  one  end  resting 
upon  the  iron  supports  under  the  truss,  the  second  from 
the  rear  wall,  and  the  other  end  being  embedded  in  the 
rear  wall  itself.  This  was  designed  to  pass  under  the  first 
cross  truss,  supporting  it  at  the  same  place  that  the  iron 
support  would  have  stood  had  it  been  placed.  This  cross 
truss  taking  the  place  of  the  iron  support,  was  designed  in 
its  turn  to  be  strengthened  and  supported  by  a  like  truss 
rod,  fastened  into  each  end  of  the  wooden  truss,  running 
down  in  truss  form  and  separating  the  wooden  truss  itself 
by  bridges  at  intervals.  T  present  a  small  diagram  showing 
more  definitely  the  arrangement  designed  for  this  building, 
the  outline  representing  the  walls  of  the  building  itself  the 
last  truss  from  which  the  iron  standard  was  omitted  being 
marked  a-a,  the  point  at  which  the  iron  standard  was  omit- 
ted marked  d,  and  the  wooden  truss  supporting  it  marked 
b-b.  The  rod  designated  to  strengthen  and  hold  it  is  mark- 
ed e-e-e,  and  the  bridge  work  running  from  this  rod  to  the 
supports,  marked  f-f-f ;  the  dotted  line  c-d  being  the  place 
of  the  omitted  iron  support;  we  expect  to  show.that  the  de- 
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fendant  proceeded  with  the  work  of  erecting  this  building 
himself,  personally  superintending  the  work,  and  under  him 
the  foreman  being  constantly  upon  the  work  directing  it 
and  superintending  it,  and  that  his  foreman,  who  was 
under  him,  in  entire  charge  of  the  work,  and  with  the  right 
to  hire  and  discharge  men,  directed  the  men  in  making 
these  cross-trusses  to  make  them  supported,  on  sticks  or 
pieces  of  two  by  six  timber  until  they  were  completed  and 
ready  for  the  iron  rods,  the  cross  trusses  being  made  in  place 
and  the  iron  rods  to  be  put  in  later,  in  the  mean  time  the 
timbers  supported  by  the  sticks,  that  in  like  manner  the 
foreman  directed  the  wooden  truss  b-b  on  the  diagram,  to 
be  built  of  boards  nailed  together,  composing  when  so  nailed, 
a  stick  of  timber,  approximately  ten  inches  square,  and  di- 
rected the  carpenters  to  place  under  this  stick  of  timber  at 
the  point  marked  c-d,  being  the  point  directly  under  which 
it  supported  the  cross  trusses,  one  of  these  stick  supports, 
which  was  to  take  temporarily  the  place  of  the  rods  there- 
after to  be  added  to  the  stick  to  support  it,  and  some  of 
the  carpenters  so  employed,  the  exact  one  we  will  be  un- 
able to  show,  placed  the  support  at  c-d  under  the  stick 
b-b.  We  will  show  that  as  designed  and  had  the  rods  been 
put  into  this  timber  as  soon  as  it  was  erected,  it  was  amply 
strong  enough  and  would  have  sustained  fully  all  the 
weight  that  was  designed  to  and  had  been  placed  upon  it  at 
the  time  that  it  fell.  We  will  further  show  that  all  these 
upper  trusses  were  in  place,  as  I  have  stated,  including  the 
cross-truss  supporting  the  truss  a-a;  that  the  plaintiff  to- 
gether with  the  foreman  and  some  other  men  proceeded  to 
put  in  these  iron  trusses  commencing  first  at  the  trusses 
a-a  and  proceeding  from  that  one  in  the  rear,  the  large 
cross-trusses  successively  towards  the  front  of  the  build- 
ing ;  that  in  the  mean  time,  by  the  direction  of  the  defend- 
ant, the  work  of  putting  the  roof  on  top  of  these  trusses 
proceeded  without  interruption,  and  without  waiting  to 
complete  the  works  of  putting  in  the  iron  trusses;  that 
when  the  plaintiff  and  the  foreman  had  finished  putting 
the  iron  rod  trusses  on  the  wooden  trusses  that  run 
through  the  building,  and  started  back  to  put  the  truss  on 
the  cross  piece  b-b,  they  were — that  the  foreman  and  the 
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plaintiff  were  called  away  and  directed  to  stop  that  work 
by  the  defendant  himself,  and  directed  to  instead  complete 
some  work  in  the  front  of  the  building — putting  up  the 
large  heavy  steel  girder  over  the  door  in  order  that  the 
work  of  construction  should  not  be  impeded ;  that  the  work 
of  placing  this  heavy  iron  girder  in  the  form  occupied  some 
days,  two  approximately,  as  I  now  recollect,  and  in  the 
mean  time  the  work  of  putting  up  the  roof  and  piling  addi- 
tional weight  upon  the  weak  spot  in  the  rear,  continued  by 
direction  of  the  defendant  unabated,  and  among  other 
things  that  the  defendant  caused  to  be  unloaded  at  the  rear 
point  directly  over  the  place  where  thifi  stick  support  sus 
tained  the  iron  rods,  heavy  green  lumber,  adding  addition- 
al weight  upon  that  point  to  that  which  the  building  itself 
carried.  We  will  show  that  this  stick  support  was  insuffi- 
cient in  itself  to  sustain  the  weight  placed  upon  it  by  the 
roof,  and  that  after  the  plaintiff  and  the  foreman  had 
finished  putting  the  steel  girder  in  front,  which  work 
they  had  been  doing  by  direction  of  the  defendant  him- 
self, they  started  back  to  continue  the  work  and  put  these 
iron  rods  under  the  support  b-b  and  after  they  had  put  in 
a  few  pieces  of  the  scaffolding  designed  for  the  workman 
to  stand  upon,  and  to  work  upon,  in  putting  in  this  iron 
truss  the  stick  c-d  broke,  and  gave  way,  allowing  the  cross 
piece  b-b  and  the  stringer  a-a  resting  upon  it,  in  turn  to 
break,  and  these  turning  over  the  various  cross  pieces  that 
ran  through  the  building  from  front  to  rear,  so  that  the 
weight  would  come  upon  their  side  instead  of  upon  the 
point  of  the  support  by  the  trusses,  one  after  another 
they  broke  and  fell  until  the  entire  top  of  the  building  had 
been  precipated  into  the  basement,  dragging  with  it  some 
of  the  brick  work  of  the  wall  and  a  portion  of  the  walls 
themselves,  substajitially  collapsing  the  entire  building, 
with  the  exception  of  the  lower  part  of  the  brick  work  up- 
on the  walls;  that  the  plaintiff  in  the  process  of  this  fall 
was  covered  with  bricks  and  debris  that  came  from  above, 
and  in  that  manner  received  the  injuries  for  which  we 
bring  this  suit.  His  injuries  consist  of  a  broken  arm, 
bruises  and  other  physical  injuries.  Now  upon  that  state- 
ment we  expect  to  recover  in  this  case.^' 
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After  the  foregoiBg  statement  of  the  case  the  court  in- 
timating that  it  was  his  conclusion  that  the  complaint, 
even  including  the  statement  as  made,  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  whereupon  leave 
was  asked  by  counsel  for  plaintiff  to  amend  the  complaint 
so  as  to  state  specifically  the  grounds  or  particulars  of  neg- 
ligence contained  in  the  opening  statement. 

The  complaint  was  thereupon  treated  as  amended  to  in- 
clude the  facts  set  out  in  the  opening  statement  and  a  ver- 
dict directel  in  favor  of  the  defendant  upon  the  ground 
that  plaintiff  had  no  right  of  action. 

OPINION. 

HAXNA,  J. — ^As  indicated  by  the  statement  of  facte 
the  one  proposition  before  this  court  for  consideration  is 
whether  the  complaint,  as  enlarged  or  amended  by  the 
•opening  statement  of  counsel  for  plaintiff  states  a  cause 
of  action. 

Counsel  for  appellee,  in  an  able  brief,  takes  issue  with 
appellant's  position  that  the  court  ordered  the  complaint 
to  be  deemed  amended  to  include  the  facts  of  the  opening 
statement,  and  contends  that  an  objection  was  interposed 
to  such  course  of  procedure. 

Counsel  did  object  and  stated  as  his  reason  therefor  that 
he  desired  to  meet  the  complaint  when  amended  and  could 
not  proceed  further  at  the  time  because  he  desired  to  be  pre- 
pared to  meet  whatever  allegations  should  be  made.  After 
some  discussion  between  counsel  and  the  court  it  would 
appear  that  counsel  for  appellee,  in  effect,  withdrew  his  ob- 
jection, and,  subsequently,  upon  request  again  made  by 
counsel  for  appellant,  leave  to  amend  was  granted  by  the 
court,  to  which  no  objection  was  interposed  by  appellee* 
It  is,  therefore  necessary  to  treat  the  complaint  as  amend- 
ed, by  the  opening  statement  of  facts,  as  was  done  in  the 
district  court,  any  other  course  would  be  unfair  to  appel- 
lant as  presenting  an  issue  different  from  that  upon  which 
the  case  was  decided  in  the  court  below. 

We,  therefore,  turn  to  the  main  question  for  considera- 
tion, i.  e.  the  existence  of  the  relation  of  master  and  ser- 
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vant  being  conceded,  is  there  a  breach  of  duty  set  out  in 
the  complaint  and  statement  of  facts,  resulting  from  the 
negligence  of  the  defendant  and  not  growing  out  of  a  risk 
assumed  by  the  servant  in  the  course  of  his  employment, 
or,  in  short,  has  a  cause  of  action  been  stated? 

The  appellant  stands  upon  the  general  rule  that  it  is  the 
duty  of  the  master  to  exercise  reasonable  care  and  skill  to 
the  end  that  the  place  where  he  requires  his  servant  to  per- 
form labor  shall  be  as  reasonably  safe  as  is  compatible 
with  its  nature  and  surroundings.  4  Thompson  Neg.  Sec. 
3873. 

Appellee,  while  not  questioning  this  general  rule,  and 
aside  from  his  attack  upon  the  sufficiency  of  the  pleading, 
contends  that  a  servant,  engaging  for  the  performance  of 
specified  services,  takes  upon  himself  the  ordinary  risks 
•  incident  thereto,  and  that  the  general  rule  requiring  a 
master  to  provide  reasonably  safe  places  and  structures  for 
his  servants  to  work  upon  does  not  impose  upon  him  the 
duty  toward  tliem  of  keeping  a  building  which  they  are 
employed  in  erecting  in  a  safe  condition  at  every  moment 
of  the  work,  so  far  as  its  safety  depends  upon  the  due  per- 
formance of  that  work  bv  them  and  their  fellows. 

It  has  been  held  that  the  doctrine  of  reasonably  safe 
place  does  not  apply  to  the  construction  of  buildings  or 
other  situations  where  the  character  of  the  place  is  con- 
stantly changing,  with  the  same  force  as  it  does  to  the 
completed  structure  or  other  permanent  and  fixed  place. 
Lewinn  vs.  Murphy,  G3  Wash.  356.  Other  cases  could  be 
cited  to  the  same  effect,  but  it  is  well  settled,  as  stated  by 
Labatt's  Master  and  Servant,  Sec.  92.4,  that  where  the  in- 
strumentality which  caused  the  injury  was  still  incom- 
plete at  the  time  of  the  accident,  and  the  injured  servant 
was  engaged  in  the  work  of  bringing  it  to  completion,  the 
question  whether  the  master  was  in  the  exercise  of  due 
care  is  determined  with  reference  to  a  lower  standard  than 
that  which  is  applied  in  tlie  case  of  instrumentalities  which 
have  been  put  into  a  finished  condition  and  are  in  regular 
use  in  the  normal  course  of  business. 

As  stated  by  the  same  author,  in  the  same  section,  in 
many  cases  the  rule  requiring  the  master  to  exercise  ordin- 
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ary  care  to  provide  a  reasonably  safe  place  to  work  for  his 
servant,  is  held  not  to  apply  to  cases  in  which  the  work  in 
which  the  servants  are  engaged  is  of  such  a  nature  that  the 
conditions  of  the  place  are  constantly  changing. 

This  text  is  supported  by  the  case  of  Davis  vs.  Trade 
Dollar  Cons.  Min.  Co.,  54  C.  C.  A.  636;  117  Fed.  122, 
among  others,  which  case  is  cited  by  appellee  in  his  brief, 
in  support  of  his  contention  upon  the  proposition  that 
plaintiffs  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defendant. 

The  consideration  of  the  last  principle  stated,  without 
recognizing  any  qualification  thereof,  would  seem  to  be 
conclusive  upon  the  question  before  us  for  determination. 
Like  so  many  other  rules,  however,  the  principle  is  not 
without  its  qualification.  The  theory  of  law  upon  which 
the  principle  is  based,  is  that,  as  to  the  class  of  risks  re- 
ferred to,  the  risk  is  assumed  by  the  servant  upon  the  prin- 
ciple that  it  is  an  ordinary  and  natural  incident  of  the  work 
to  be  done.  Labatt's  Master  and  Servant,  Sec.  1177. 

Therefore,  we  take  it  to  be  a  true  statement  of  the  law, 
that  if  the  facts  of  the  case  should  disclose  that  the  risk 

is  not  of  an  ordinary  kind,  even  though  arising  in  the 
1  course  of  the  construction  of  the  building,  but  was  of 

an  extraordinary  character,  the  rule  as  to  assumption  of 
risk  by  the  servant  should  not  apply.  And  in  this  con- 
nection we  find  Labatt^s  Master  and  Servant,  at  Section 
1178,  discussing  the  principle  in  the  following  language: 

"A  servant  is  prima  facie  not  chargeable  with  an  as- 
sumption of  extraordinary  risks — ^risks,  that  is  to  say 
which  may  be  obviated  by  reasonable  care  on  the  master's 
part.'' 

This,  Kke  every  other  element  of  the  subject  under  con- 
sideration, seems  to  be  be  subject  to  still  further  qualifica- 
tion, and  we  find  the  same  author,  in  Section  1179,  de- 
claring the  principle  that  extraordinary  risks  are  deemed 
to  have  been  assumed  by  the  servant  if  the  risk  was  known 
to  and  comprehended  by  him. 

A  countless  number  of  cases  might  be  cited  by  us  in 
support  of  these  several  legal  principles  enunciated.  We 
have  examined  numerous  authorities,  and  find  that  most 
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of  the  cases  have  arisen  in  connection  with  accidents  re- 
sulting from  improper  methods  of  carrying  on  the  business, 
or  from  negligence  in  respect  to  the  use  and  management 
of  instrumentalities  or  materials. 

An  extraordinary  risk  in  the  sense  in  which  we  use  this 
term,  is  not  one  which  is  uncommon  or  unusual,  in  the 
sense  that  it  is  rare,  but  is  one  that  arises  out  of  un- 
usual conditions,  not  resulting  in  the  ordinary  course  of 
the  business,  as  by  reason  of  the  master's  negligence. 

The  reason  why  the  doctrine  of  the  servant's  non-as- 
sumption of  extraordinary  risk  has  arisen,  as  an  exception 
to  the  common  law  rule  of  assumed  risk,  or  accepted  risk, 
as  it  is  designated  by  some  authors,  may  be  said  to  rest 
primarily  upon  the  consideration  that  as  the  master  has 
control  of  the  conditions  which  affect  the  servant's  safeiy, 
he  is  the  party  who  ought  in  fairness  to  be  held  responsible 
if  those  conditions  are  not  such  as  a  prudent  man  would 
maintain  under  the  circumstances.  It  is  also  said  that  ex- 
traordinary risks  are  not  assumed  because  they  are  not  the 
natural  and  ordinary  incidents  of  the  servant's  work.  La- 
batt's  Master  and  Servant,  Sec.  1181. 

"We,  therefore,  find  that  there  are  two  classes  of  risks 
referred  to,  namely,  ordinary  and  extraordinary  risks,  and 
Labatt's  Master  and  Servant,  Sec.  1186a,  summarizes  the 
rule  as  to  the  assumption  of  risk  in  the  following  language : 

"The  servant  assumes  all  the  ordinary  risks  of  the  ser- 
vice and  all  of  the  extraordinary  risks-^i.  e.,  those  due  to 
the  master's  negligence — of  which  he  knows  and  the  dang- 
ers of  which  he  appreciates." 

This  is  a  comprehensive  statement  of  the  rule  which 
thus' qualifies  the  general  rule  that  it  is  the  duty  of  the 
master  to  provide  a  reasonably  safe  place  for  the  servant 
to  work. 

Appellant  by  his  statement  of  the  case  has  sought  to 
show  that  the  condition  out  of  which  this  injur}'  grew  was 
not  an  ordinary  risk,  but  that  the  master  personally  in 
charge  of  the  work,  through  his  foreman,  directed  that  the 
cross  truss,  which  subsequently  gave  way,  should  be  tem- 
porarily supported  "on  sticks  or  pieces  of  two  by  six  tim- 
ber until  they  were  completed  and  ready  for  the  iron  rods"; 
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that  before  the  iron  rods  were  installed,  the  work  of  putting 
on  the  roof  proceeded,  under  direction  of  the  defendant; 
that  when  the  plaintiff  and  the  foreman  were  about  to  put 
in  the  iron  rods,  or  truss,  to  support  the  cross  piece,  (that 
gave  way)  they  were  called  away  from  this  work  and  di- 
rected by  the  defendent  himself,  to  complete  some  work  in 
the  front  of  the  building,  which  work  occupied  two  days, 
in  the  meantime,  under  direction  of  the  master,  additional 
weight  had  been  piled  upon  "the  weak  spot  in  the  rear" 
and  when  the  plaintiff  returned  to  continue  the  work  of 
reinforcing  the  truss,  temporarily  supported  as  aforesaid, 
and  while  erecting  a  scaffolding  to  stand  upon  for  the 
purpose,  the  supporting  timber,  or  "stick"  broke,  allowing 
the  truss  in  turn  to  break  and  resulting  in  the  collapse  of 
the  building  and  the  injury  of  the  plaintiff. 

Thus  appellant  has  endeavored  to  make  out  a  case  of 
negligence  on  the  part  of  the  master,  who  was  defendant 
in  the  court  below. 

It  may  be  urged  that  the  master  could  not  have  foreseen 
the  result  that  followed  from  his  departure  from  the  plans 
of  construction  which  was  but  a  temporary  condition  and 
that  the  defect  in  the  construction,  in  this  particular,  was 
equally  apparent  to  master  and  servant,  and,  therefore, 
assumed  by  the  servant. 

As  heretofore  stated,  each  case  is  dependent  upon  its 
facts  and  we  have  found  it  difficult  to  find  analogous 

cases,  although  the  following  have  some  points  in  com- 
2  mon  with  the  present  case,  and,  we  believe,  support  the 

conclusion  that  the  master  is  chargeable  with  knowledge 
of  defects  in  material  or  appliances,  even  though  such  de- 
fects be  latent,  or  not  plainly  and  clearly  observable,  if  by 
the  exercise  of  reasonable  care  the  master  could  have  dis- 
covered same.  Twomey  vs.  Swift,  163  Mass.  273,  39  N.  E. 
1018;  Flynn  vs.  Union  Bridge  Co.,  42  Mo.  App.  531; 
Johnson  vs.  First  Xat.  Bank  of  Ashland,  79  Wis.  414 ;  24 
Am.  St.  Rep.  722,  48  X.  W.  712:  Xat.  Ref.  Co.  vs.  Willis, 
143,  Fed.  107. 

The  last  case  cited  is  one  where  a  scaffold  broke  and 
may  be  considered  as  similar  in  point  of  logic  to  the  case 
under  consideration.     The  scaffold  proved  of  insufficient 
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strength,  as  did  the  truss  which  gave  way  under  the  load 
put  upon  it.  The  truss  was  designed  by  the  plans  to  be  re- 
inforced by  iron  rods,  but  the  master  delayed  the  work  of 
so  doing  and,  it  is  said,  directed  the  continuance  of  work 
upon  the  roof  which  resulted  in  piling  up  of  weight  upon 
the  truss,  temporarily  supported,  until  it  gave  way. 

On  the  other  hand,  could  the  master  by  the  exer- 
cise of  reasonable  diligence  have  discovered  the  defect?  It 
is  apparent  from  the  facts  alleged  that  he  knew  that  the 
trusses  were  to  be  reinforced  by  iron  rods  or  trusses  and 
that  he  stopped  this  work  of  reinforcing  at  the  point  where 
the  trouble  afterwards  developed  and  at  the  same  time  per- 
mitted and  directed  the  continuance  of  work  which  re- 
sulted- in  the  extra  weight  over  the  unreinforced  truss. 
This  wpuld  not  seem  to  be  a  case  of  defective  material  as 
was  the  case  in  the  scaffold  referred  to,  but  rather  a  de- 
liberate course  of  procedure,  out  of  the  ordinary  and  in 
violation  of  plans  for  the  building  with  every  reason  to  an- 
ticipate some  such  result  as  occurred.  This  would  at  least 
amount  to  carelessness  and  negligence,  and  constitute  a 
violation  of  the  general  duty  to  provide  a  safe  place  for 
the  servant  to  work  in. 

It  is  our  conclusion  that  the  state  of  facts  here  presented 
for  our  consideration  did  not  constitute  an  ordinary  risk, 

but  rather  an  extraordinary  one  resulting  from  the  neg- 
3  ligence  of  the  owner  and  master,  and  as  the  case  is  now 

presented  to  us,  it  does  not  appear  that  the  servant 
knew  of  the  condition  and  therefore  assumed  the  risk,  for 
which  reasons  we  necessarily  conclude  that  the  trial  court 
was  in  error  in  directing  a  verdict  for  the  defendant,  the 
judgment  of  the  district  court  being,  therefore,  reversed, 
and  the  cause  remanded  for  a  new  trial,  and,  IT  IS  SO 
ORDERED. 
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(No.  1701,  December  16,  1914.) 

JOHN  L.  BROBST,  Appellee,  vs.  EL  PASO  &  SOUTH- 
WESTERN  COMPANY,   a   Corporation,   Appellant 

SYLLABUS    BY    THE    COURT, 

1.  Assignments  of  error  not  argued  in  appellant's  briefs 
are  deemed  to  have  been  waived. 

P.  610* 

2.  In  a  suit  for  damages  on  account  of  alleged  assault 
by  an  officer  or  special  agent  employed  by  a  railway  couk 
pany,  at  its  station,  by  a  person  rightfully  at  such  sta-^ 
tion  but  in  an  intoxicated  condition,  a  requested  instruc- 
tion that  "the  fact  that  Mark  Johnson  was  an  officer  and 
special  agent  of  the  defendant  would  not  require  him  toi 
submit  to  an  assault  by  the  plaintiff  but  he  had  the  right 
to  repel  any  assault  which  the  plaintiff  may  have  mad& 
or  attempted  to  make  with  all  the  force  which  under  the' 
circumstances  and  conditions  seemed  necessary  to  him,"  is 
properly  refused,  as  it  does  not  correctly  state  the  law,  in 
that  it  fails  to  impose  upon  the  assaulted  party  the  duty 
of  acting  in  good  faith  and  as  a  reasonably  prudent  man. 
under  such  circumstances  would  act,  using  no  more  force 
than  is  necessary  to  repel  the  force  which  is  being  used 
against  him. 

P.  611 

Appeal  from  District  Court,  Quay  County;  Thomas  D. 
Leib,  Presiding  Judge.     AflBrmed. 

Edwin  Mechem,    for   Appellant.     Harry  H.  McEl- 
ROY,  H.  L.  Boon,  for  Appellee. 

89  Ala.  99;  57  Law  Ed.  815;  176  Fed.  71;  6  Va.  899; 
50  K  J.  L.  485;  14  N.  M.  147  >  91  Am.  Dec.  760;  3 
Cyc.  1048,  1047;  55  Pac.  988;  2  L.  B.  A.  624;  95 
Mo.  322;  63  N.  W.  856;  39  Fed.  Eep.  834. 
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STATEMENT   OF  FACTS. 

The  appellee,  John  L.  Brobst,  brought  his  suit  against 
the  Southwestern  Company  to  recover  damages  on  ac- 
count of  injuries  received  by  appellee  by  reason  of  an 
alleged  assault  made  upon  him  by  one  Mark  Johnson,  the 
agent  of  said  appellant.  Evidence  was  introduced  to  the 
effect  that  the  appellant  company  was  a  railraod  corpor- 
ation and  maintained  a  depot  at  Tucumcari  for  the  trans- 
action of  its  business  with  the  public,  and  that  said  Mark 
Johnson  was  the  agent  of  the  company  and  that  he  was 
at  the  time  of  making  the  alleged  assault  engaged  in  the 
performance  of  his  duty  as  a  special  oflBcer  of  the  com- 
pany; that  appellee  arrived  at  said  depot  on  the  early 
morning  train  en  route  to  a  point  in  Oklahoma;  he  stop- 
ped at  Tucumcari  where  it  was  necessary  to  change  cars; 
he  was  found  asleep  in  the  depot  by  said  Mark  Johnson 
and  told  to  get  out  and  was  ejected  from  the  depot  and 
the  right  of  way  of  appellant  company.  The  appellee 
was  intoxicated,  and  after  he  was  ejected  by  the  special 
officer  he  returned  to  the  depot,  when  the  alleged  as- 
sault occurred.  After  trial  the  jury  returned  a  verdict 
for  the  plaintiff  for  $1,190.16.  The  appellant  then  moved 
for  a  new  trial,  which  was  overruled  and  an  appeal  was 
prayed  to  this  court.  Error  was  assigned  upon  four 
grounds,  all  of  which  were  based  upon  the  failure  of  tlio 
•court  to  give  certain  requested  instructions.  Only  one 
of  these  grounds  is  argued  in  the  brief. 

OPINION. 

EAYNOLDS,   D.  J. — Under  former  decisions  of  this 

court  only  assignments  of    error    which    are    argued    by 
counsel  in  their  brief  will  be  considered  and  passed 

1  upon  by  this  court;  when  not  so  argued,  such  assign- 
ments   are   deemed    to    have    been    waived.     Riverside 

Sand  and  Cement  Company  vs.  Hardwick,  16  N.  M.  479 

at  482. 

The  only  error  assigned  and  argued  in  the  brief  is  as 

follows : 

"3.     The  court  erred  in  refusing  to  give  the  jury  the 
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eighth  instruction  requested  by  appellant  to-wit,  'The  fact 
that  Mark  Johnson  was  an  officer  and  special  agent  of  the 
defendant  would  not  require  him  to  submit  to  an  assault 
by  the  plaintiff  but  he  had  a  right  to  repel  any  assault 
which  the  plaintiff  may  have  made  or  attempted  to  make 
with  all  the  force  which  under  the  circumstances  and  con- 
ditions seemed  necessary  to  him.' "  The  appellant  cites 
no  authority  for  the  correctness  of  this  instruction  and 
we  are  of  the  opinion  that  it  does  not  embody  the  law, 
placing  as  it  does  the  right,  without  any  limitation,  upon 
the  assaulted  party  to  use  such  force  as  he  may  deem  ne- 
cessary and  making  him  the  sole  judge  of  the  amount 
of  force  that  is  necessary,  without  regard  to  the  nature  of 
the  assault,  his  good  faith  or  of  the  reasonableness  of  his 
action  under  the  circumstances  at  the  time  of  the  assault. 
In  self-defense  the  assaulted  party  can  use  only  such  force 
as  is  necessary  to  protect  himself  from  impending  danger 
but  he  must  have  reasonable  cause  to  believe  that  danger 
of  great  bodily  injury  is  imminent  and  must  act  in  good 
faith,  as  a  reasonably  prudent  man  under  such  circum- 
stances would  act  and  use  no  more  force  than  is  necessary 
to  repel  the  force  which  is  being  used  against  him.  In 
the  case  of  Territory  vs.  Trapp,  16  N.  M.  700,  at  page 
709,  this  court  sustained  a  refusal  of  the  trial  court  to 
give  an  instruction  similar  to  the  one  asked  for  by 
2  appellant,  in  that  it  omitted  the  element  of  reasonable- 
ness of  defendant's  belief  in  the  existence  of  danger. 
Furthermore,  this  instruction  does  not  take  into  consid- 

• 

eration  the  nature  of  the  assault  made.  There  is  a  great 
difference  between  a  simple  assault  and  an  assault  with  a 
deadly  weapon;  and  the  force  necessary  to  repel  the  lat- 
ter would,  if  used  in  the  case  of  a  simple  assault,  make 
the  assaulted  party  the  assailant.  We  have  carefully  read 
the  record  in  this  case  and  it  fails  to  show  a  dangerous 
or  vicious  assault  by  the  appellee.  In  fact,  it  was  denied 
by  the  appellee  on  cross-examination  that  there  was  any 
assault  whatever  made  upon  appellant's  agent,  Johnson, 
and  the  sole  witness  for  the  appellant  stated,  in  answer  to 
a  question  as  to  the  disposition  of  the  appellee,  that  "his 
disposition  was  very  genial;  he  did  not  seem  to  be  out  of 
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humor  in  any  way."  The  law  is  correctly  stated  in  a  note 
to  the  case  of  Drysdale  against  State  of  Georgia,  6  L.  R. 
A.,  page  424,  as  follows:  "The  party  assaulted  is  justi- 
fied  in  using  such  force  as  is  necessary  to  repel  an  assail- 
ant but  no  more,  and  if  unnecessary  force  is  used  he  be- 
comes the  assailant."  Gallagher  vs.  State,  3  Minn.  270; 
People  vs.  Williams,  32  Cal.  280;  People  vs.  Campbell, 
30  Cal.  321 ;  Rasbery  vs.  State,  1  Tex.  App.  663 ;  Stewart 
vs.  State,  1  Ohio  St.  66. 

From  a  careful  consideration  of  the  whole  record,  hav- 
ing found  no  error  therein,  the  judgment  of  the  lower 
court  is  affirmed. 


(No.  1666,  December  17,  1914.) 

EUGENIO  ROMERO,  Plaintiff  in  Error,  vs.  WILLIAM 
McINTOSH,  Defendant  in  Error. 

SYLLABUS  BY   THE  COURT. 

1.  Under  Section  1,  Chapter  57,  Laws  of  1907,  ^prpvidingr 
that  any  person  aggrieved  by  any  final  Judgment  or  deci- 
sion of  any  district  court  In  any  civil  cause,  may,  at  his 
election,  take  an  appeal  or  sue  out  a  writ  of  error  within 
one  year  from  the  date  of  the  entry  of  the  same,  and  where 
a  motion  for  a  new  trial  or  rehearing  is  seasonably  made, 
the  time  within  which  the  appeal  may  be  taken  or  the  writ 
of  error  sued  out,  is  to  be  computed  from  the  date  of  the- 
denial  of  the  motion,  and  not  from  the  date  of  the  rendi- 
tion or  entry  of  the  Judgment  or  decree,  where  the  motion 
was  authorized  by  statutory  provision  and  operated  as  a 
stay  of  execution,  because  until  such  motion  was  disposed 
of  the  judgment  was  not  a  final  judgment  within  the  meaning 
of  the  statute. 

P.  617 

2.  In  an  action  for  trespass  by  cutting  and  removing  tim- 
ber from  lands  of  the  iplaintiff,  the  proof  that  some  of  it 
was  cut  by  defendant  was  insufficient  to  charge  him  witb. 
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responsibility    for   all   the   timber   missing   from    plaintiff's 
land  during  an  indefinite  period  of  two  or  three  years. 

P.  619 

Error  to  District  Court,  Bernalillo  County;  Herbert  F. 
Raynolds,  Presiding  Judge.  Reversed  and  Remanded. 

S.  B.  Davis,  Jr.,  Charles  A.  Spiess,  for  Plaintiff  in 
Error. 

Motion  to  dismiss.  9  N.  M.  46;  16  N".  M.  191;  111 
U.  S;  488. 

Court  erred  in  not  making  and  filing  finding  of  facts 
upon  evidence  submitted  prior  to  rendering  judgment  in 
said  cause.     16  X.  M.  71 ;  Sec.  2999  C.  L.  1897. 

Court  erred  in  sustaining  demurrer  of  defendant.  90 
K  W.  767;  129  Mass.  44;  205  U.  S.  130;  2  Atl.  Rep. 
195 ;  78  N.  E.  Rep.  633. 

Burden  upon  plaintiff.  98  Cyc.  1104;  116  Mass.  401; 
103  N.  Y.  28. 

E.  W.  DoBSON,  E.  A.  Mann,  for  Defendant  in  Error. 

When  did  judgment  become  final?  Sec.  1,  Chap  57, 
L.  1907;  9  N.  M.  46;  16  K  M.  191,  71;  11  U.  S.  488; 
15  K  M.  567;  7  Cal.  220;  28  Cal.  339,  416. 

STATEMENT   OF  FACTS. 

In  this  cause  defendant  in  error,  William  Mcintosh, 
commenced  an  action  against  the  plaintiff  in  error,  Eu- 
genio  Romero,  on  account  of  alleged  trespass  committed 
by  Eugenio  Romero  in  unlawfully  having  cut  timber 
from  the  lands  of  defendant  in  error,  Mcintosh.  It  ap- 
pears from  the  record  herein,  that  prior  to  the  commence- 
ment of  this  action,  the  same  defendant  in  error,  William 
Mcintosh,  commenced  and  prosecuted  to  final  determina- 
tion an  action  against  this  same  plaintiff  in  error,  Eu- 
genio Romero,  and  others,  whereby  he  alleged  that  Eu- 
genio Romero,  and  the  others  were  unlawfully  cutting 
timber  from  his  lands  and  prayed  that  the  said  Eugenio 
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Romero  and  the  other  defendants  in  that  action  be  per- 
manently enjoined  from  the  further  cutting  of  timber 
upon  his  lands  and  for  other  relief. 

The  plaintiff  in  error,  Eugenio  Romero,  by  his  answer 
to  the  complaint  in  this  action  plead  the  judgment  ren- 
dered in  the  first  action  between  him  and  Mcintosh  as 
beiug  res  adjudicata  of  the  cause  of  action  in  this  suit. 

The  defendant  in  error,  Mcintosh,  demurred  to  this  de- 
fense and  the  court  having  sustained  the  demurrer,  plain- 
tiff in  error  herein  duly  filed  his  exceptions  to  the  ruling 
of  the  court  sustaining  the  demurrer  and  filed  an  amend- 
ed answer  herein,  and  upon  the  issue  thus  joined  this 
cause  was  tried  by  the  court  without  a  jury — ^the  jury 
having  been  by  both  parties  waived.  The  court  rendered 
judgment  against  the  plaintiff  in  error  herein  for  the  sum 
of  Six  Thousand  Four  Hundred  and  Ninety-two  dollars, 
with  interest  at  the  rate  of  six  per  cent  per  annum  from 
July  18,  1906,  to  the  date  of  judgment. 

OPINION. 

HANXA,  J. — Several  assignments  of  error  are  pre- 
seuted  for  consideration,  but  we  must  first  consider  a  mo- 
tion for  the  dismissal  of  the  writ  of  error  upon  the  ground 
that  the  writ  was  not  sued  out  within  one  year  from  the 
date  when  the  judgment  in  the  lower  court  became  final. 

The  court  renderied  its  judgment  on  January  10th, 
1912,  and  at  the  same  time  made  an  order  granting  plain- 
tiff in  error  twenty  days  within  which  to  file  a  motion  for 
new  trial,  which  was  filed  fifteen  days  later,  but  not  die- 
posed  of  until  January  16th,  1913,  almost  a  year  later, 
when  it  was  overruled.  This  writ  of  error  was  sued  out 
of  this  court  January  10th,  1914. 

The  question,  therefore,  presented  is  whether  the  judg- 
ment became  final  upon  the  date  of  its  entry,  or  not  until 
the  order  denying  and  overruling  the  motion  for  a  new 
trial  was  made  and  entered. 

Our  statute  of  limitation  upon  the  right  to  an  appeal 
is  Sec.  1,  Chap.  57,  Laws  of  1907,  viz: 

"Any  person  aggrieved  by  any  final  judgment  or  deci- 
sion of  any  district  court  in  any  civil  cause  may,  at  hi? 


f 
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election  take  an  appeal  or  sue  out  a  writ  of  error  to  the 
supreme  court  of  the  territory  at  any  time  within  one  (1) 
year  from  the  date  of  the  entry  of  the  same.  Appeals  or 
writs  of  error  may  also  be  taken  from  final  judgments  or 
decrees  in  actions  for  partition  that  determine  the  rights 
and  interests  of  the  respective  parties  and  direct  parti- 
tion to  be  made." 

In  many  jurisdictions  where  appellate  courts  have  been 
called  upon  to  pass  upon  general  statutes,  such  as  outs* 
providing  that  the  appeal  or  proceedings  in  error  shall  he 
instituted  within  a  certain  time  from  the  rendition  or  en- 
try of  the  judgment  or  decree,  it  has  been  held  that  where 
the  motion  for  a  new  trial  or  rehearing  is  seasonably 
made,  the  time  is  to  be  computed  from  the  date  of  the 
denial  of  the  motion,  and  not  from  the  date  of  the  ren- 
dition or  entry  of  the  judgment  or  decree,  where  the  mo- 
tion was  necessary  to  the  consideration  in  the  appellate 
court  of  the  questions  involved.  Thompson  on  Trials,  Sec. 
2730;  2  R.  C.  L.  107;  Pearce  vs.  Strickler,  9  N.  M.  46, 
49  Pac.  727;  Conrodt  vs.  Lepper,  13  Wyo.  99,  3  Am.  & 
Eng.  Ann.  Cases  627  (see  cases  collected  in  note  follow- 
ing last  citation). 

This  rule  may  be  said  to  have  the  sanction  of  the  larger 
number  of  American  appellate  courts,  though  the  rule  is 
severely  criticized  as  one  growing  out  of  judicial  legisla- 
tion and  is  not  followed  by  all  American  jurisdictions. 
Those  departing  from  this  rule,  and  holding  that  the  time 
is  to  be  computed  from  the  actual  rendition  or  entry  of 
judgment  or  decree  without  regard  to  the  fact  that  a  mo- 
tion for  new  trial  or  rehearing  is  pending,  as  evidenced 
by,  at  least,  a  partial  list  of  the  cases  so  holding,  are,  Cal- 
ifornia, Colorado,  Michigan,  Oregon,  Ohio,  Oklahoma 
and  Texas.  See  Bonheimer  vs.  Baldwin,  42  Cal.  27; 
Brooks  vs.  San  Francisco,  etc.,  110  Cal.  173,  42  Pac. 
570;  Henry  vs.  Merquire,  111  Cal.  1,  43  Pac.  387;  Houser 
etc.,  vs.  Hargrove,  129  Cal.,  90,  61  Pac.  660;  Puckhaber 
vs.  Henry,  81  Pac.  1105,  147  Cal.424;  Freas  vs.  Town- 
send,  1  Colo.  86;  Slatterly  vs.  Robinson,  7  Colo,  App.  22; 
Burchinell  vs.  Bennett,  10  Colo.  App.  150;  Hill  vs.  Hill^ 
114  Mich.  599,  72  X.  W.  597;  Selig  vs.  Ackron  etc.,  10 


6ie  SUPREME  COURT  OF  NEW  MEXICO 

Romero  v.  Mcintosh,  19  N.  M.  612  , 

.. .  I 

Ohio  Cir.  Dec.  535,  19  Ohio  Cir.  Ct.  633;  Brown  vs.  Coal 
Co.,  48  Ohio  St.  542,  28  N.  E.  669;  Dowty  vs.  Pepple, 
50  N.  E.,  923,  58  Ohio,  St.  395;  Cooper  vs."  Yoakum,  91 
Tex.  391,  43  S.  W.  871;  Doorley  vs.  Buford,  etc.,  5  Okla. 
594,  49  Pac.  936 ;  Lee  et  al,  vs.*^  Sunimers,  130  Pac.  268 ; 
Manes  vs.  Hass,  28  Okla.  489,  114  Pac.  698 ;  McCartney 
vs.  Shipherd,  117  Pac.  814,  60  Ore.,  133;  Gearin  et  al., 
vs.  Portland,  etc.,  124  Pac.  258 ;  Hahn  vs.  Astoria  National 
Bank,  et  al.,  125  Pac.  284;  Miller  vs.  Miller,  131  Pac.  308. 
We  understand  the  reason  gener/illy  urged  in  support 
•of  the  first  rule,  herein  referred  to,  to  be  that  the  char- 
acter of  finality  does  not  attach  to  the  judgment  or  decree 
until  the  motion  for  a  new  trial  has  been  disposed  of.  The 
•chief  objection  to  the  rule  is,  and  this  has  given  rise  to 
the  second  rule,  that  the  statute  of  limitation  usuallv 
provides  that  the  proceedings  looking  to  a  review  of  the 
cause  must  be  instituted  within  a  fixed  time  after  the  ren- 
dition or  entry  of  the  judgment  or  decree,  and  to  mod- 
ify the  terms  of  the  statute  by  judicial  opinion,  without 
statutory  authority  for  such  ruling,  to  the  effect  that  the 
time  limited  is  extended  until  a  motion  for  a  new  trial  or 
rehearing  is  disposed  of,  cannot  be  other  than  judicial 
legislation. 

We  have  observed  that  many  of  the  decisions  favoring 
the  rule  that  the  statute  is  tolled,  bv  the  motion  for  a  new 
trial,  are  of  jurisdictions  where  the  period  of  limitation 
is  short,  as  where  it  is  ninety  days  or  six  months ;  although 
some  cases  are  to  be  found  where  the  period  is  longer. 
Other  reasons  for  the  rule  exist  dependent  upon  statutory 
or  other  peculiar  conditions,  some  of  which  are  pointed 
out  in  the  opinion  of  an  Oregon  case.  Gearin  et  al.,  vs. 
Portland  Ry.  L.  &  P.  Co.,  124  Pac.  256,  as,  for  example, 
where  a  statute  provided  that  if  the  motion  assigns  as  a 
reason  for  the  new  trial  an  exception  to  the  decision  of  the 
case,  the  decision  shall  be  carried  forward  to  the  time  of 
ruling  upon  such  motion;  where  a  motion  for  a  new  trial 
is  made,  by  statute,  a  prerequisite  step  in  the  proceedings 
for  review;  or,  where,  by  statute,  the  motion  operates  as 
a  stav  of  execution. 
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It  would  be  idle  to  give  further  consideration  to  the 
reasons  supporting  or  opposed  to  either  of  the  two  rules  re- 
ferred to  in  this  opinion,  it  being  sufficient  to  say  that  the 
rule  should  be,  and  generally  has  been  considered,  de- 
pendent upon  statutory  provisions  of  the  different  juris- 
dictions. 

We,  therefore,  turn  to  a  consideration  of  our  statutes 
affecting  the  question. 

This  being  a  case  tried  to  the  court  without  a  jury,  a 
motion  for  a  new  trial  might  be  said  to  be  unnecessary, 
(Sec.  24,  Chap.  57,  Laws  1907),  and  it  is  contended  by 
defendant  in  error  that  while  it  was  the  privilege  of  plain- 
tiff in  error  to  file  a  motion  for  a  new  trial,  it  only  had 
the  effect  of  staying  execution  until  it  was  disposed  of 
and  the  judgment  was  notwithstanding  a  final  one  and 
the  only  one  entered  in  the  cause. 

As  we  liave  seen,  a  motion  for  a  new  trial  is,  in  fact, 
unnecessary  in  causes  tried  by  the  court  without  a  jury, 
but  it  is  also  provided  by  Sec.  2891,  C.  L.  1897,  that  "mo- 
tions for  new  trials  *  *  *  shall  be  entertained" 
without  qualifications  as  to  the  class  of  cases  or  other- 
wise. It,  therefore,  cannot  be  contended  that  the  motion 
in  this  case  was  improper,  and  aside  from  the  fact  that  it 
was  received  and  considered  without  objection,  it  was  in 
our  opinion  a  permis&able  course  of  procedure.  It,  there- 
fore, remains  to  consider  the  effect  of  the  motion.  By 
Sec.  135  of  the  code  of  civil  procedure,  it  is  provided  that 
"judgment  shall  be  entered  and  execution  may  be  issued 
thereon  unless  *a  motion  for  a  new  trial  is  made,"  etc.    In 

our  opinion,  the  filing  of  such,  motion  within  the  time 
1  stipulated  deprives  the  judgment  of  its  character  of 
finality  and  brings  it  within  the  first  rule  referred  to 
in  this  opinion.  This  rule  has  been  followed  by  our 
Territorial  supreme  court  in  the  case  of  Pearce  vs.  Strick- 
ler,  9  N.  M.  48,  and  we  see  no  reason  for  departing  from 
this  holding  at  this  time.  For  which  reason  the  motion 
to  dismiss  is  denied. 

Several  other  assignments  of  error  are  presented  for 
consideration,  but  one  is  chiefly  relied  upon  by  plaintiff 
in  error,  and  being    decisive  of  the    case,  it  is  necessary 
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ojily  to  dispose  of  this,  the  third  assignment,  which,  quot- 
ing from  brief  of  plaintiff  in  error,  is  as  follows: 

"The  court  ^erred  in  rendering  judgment  against  the 
said  plaintiff  in  error  in  the  sum  of  six  thousand  four 
hundred  ninety  two  ($6,492.00)  dollars,  the  evidence  in 
said  cause  not  warranting  or  sustaining  a  judgment  in 
said  cause  in  any  sum  in  excess  of  two  hundred  eigthy- 
three  ($283.00)  dollars;  it  appearing  from  the  record 
and  transcript  of  the  evidence  herein  that  the  defendant 
in  error  produced  no  evidence  proving  or  tending  to  prove 
that  plaintiff  in  error  cut  or  procured  to  be  cut  any  trees 
or  timber  whatsoever  upon  the  lands  of  defendant  in 
error  and  the  only  evidence  in  said  cause  which  proves 
or  tends  to  prove  that  plaintiff  in  error  cut  and  procured 
to  be  cut  timber  on  said  lands  is  the  evidence  of  the  wit- 
ness, Raymundo  Romero,  a  witness  who  testified  on  be- 
half of  plaintiff  in  error,  and  the  evidence  of  said  Ray- 
mundo Romero  proves  that  the  value  of  the  timber  so 
cut  by  said  plaintiff  in  error  was  of  the  value  of  only  two 
hundred  eighty-three    ($283.00)    dollars." 

We  do  not  deem  it  necessary  to  discuss  much  of  the  tes- 
timony introduced  in  the  case.  The  essential  point  in  con- 
troversy is  whether  it  was  proven  that  plaintiff  in  error  cut 
the  timber  in  question,  and  to  the  extent  of  the  amount 
awarded  as  damages  by  the  judgment. 

By  defendant  in  error  it  is  urged  that  the  answer  of 
plaintiff  in  error,  in  a  former  proceeding,  wherein  the  title 
to  the  same  lands  was  involved  and  an  injunction  sought 
against  the  present  plaintiff  in  error  and  others  to  restrain 
trespass  thereupon,  supplies  the  alleged  lack  of  evidence  in 
this  respect,  and  being  an  admission  against  interest,  is 
conclusive  upon  plaintiff  in  error.  The  essential  allega- 
tions of  this  answer  in  the  respect  referred  to,  are : 

"And  further  answering,  these  defendants  deny  that  the 
said  firm  of  Dye  &  Romero,  have  been  engaged 
in  cutting  and  is  engaged  in  cutting,  any  tim- 
ber upon  the  lands  described  in  said  complaint,  or 
any  part  of  the  same,  but  defendants  allege  Eugenio  Ro- 
mero is  engaged,  with  authority  of  the  said  commissioners 
of  the  said  Grant  of  Chilili,  in  cutting  ties  upon  parts  of 
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the  tracts  of  land  described  in  said  complaint,  but  which 
said  parts  of  said  tracts  these  defendants  deny  that  the  said 
plaintiff  has  any  right  or  title  thereto,  or  ever  had  any 
such  right  or  title." 

Defendant  in  error  contends  that  by  this  answer  plain- 
tiff in  error  "admitted  that  he  and  he  only  cut  timber  from 
appellee's  land."  We  do  not  consider  that  this  is  a  correct 
interpretation  of  the  pleading.  He  denied  that  Dye  & 
Bomero  had  been  so  engaged  and  affirmed  that  he,  him- 
self, had  been  cutting  timber,  but  the  language  is  not  sus- 
ceptible of  the  construction  that  none  others  had  been  cut- 
ting. The  evidence  of  one  of  the  witnesses  is  that  a  large 
force  of  men  under  employment  by  a  firm  known  as  Laub 
&  Romero  had  been  cutting  over  the  tract  of  land  in  ques- 
tion during  the  winter  of  1904,  and  within  the  period  of 
time  fixed  bv  Ross  as  tlie  time  within  which  the  timber  had 
been  cut,  which  was  included  within  his  estimates  made  in 
June,  1906.  This  testimony  would  certainly  cloud  the  is- 
sue of  whether  Romero  cut  all  the  timber  in  question,  and 
there  being  no  proof  that  he  did  so,  we  consider  the  as- 
signment well  taken. 

This  case  has  much  in  common  with  the  case  of  Stone- 
man-Zearing  Lumber  Co.  vs.  McComb,  122  S.  W.  648,  and, 
as  in  that  case,  it  seems  to  us  to  be  largely  a  matter  of  con- 
jecture, without  evidence  on  which  to  base  it,  that  plaintiff 
in  error  had  cut  all  of  the  timber  on  the  lands  of  Mr.  Mt- 
Intosh,  whicli  had  been  cut  within  two  or  three  years.  The 
burden  of  proof  was  on  the  defendant  in  error,  before  he 
could  recover,  to  show  that  plaintiff  in  error  had  cut  the 
timber.  Before  he  can  recover  anything,  he  must  prove  the 

quantity  of  the  timber  cut,  by  plaintiff  in  error,  and 
2  bare  proof  that  some  of  the  timber  was  cut  by  plaintiff 

in  error  is  not  sufficient  evidence  to  charge  him  with 
responsibility  for  all  the  timber  missing  from  the  land  dur- 
ing an  indefinite  period  of  two  or  three  years. 

Therefore,  the  judgment  is  reversed,  and  a  new  trial 
granted,  and,  IT  IS  SO  ORDERED. 
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(No.  1696,  December  21,  1914) 

TRINIDAD  G.  DeBACA,  Appellant,  vs.  PETER  ROTH, 
THOMAS  DAVIS  and  AGAPITO  JARAMILLO,  Ap- 
pellees. 

SYLLABUS  BY  THE  COURT. 
1.    Weaver  v.  Weaver,  16  N.  M.  98;  113  Pac.  599,  followed 
as  to  control  of  district  courts  over  their  judgments. 

P.  622 

Appeal  from  District  Court,  San  Miguel  County;  David 
J.  Leahy,  Presiding  Judge.  Affirmed. 

T.  B.  Catkon,  for  appellant. 

Motion  to  vacate  judgment  and  restore  case  to  docket.  1 
Black  on  Judgments,  Sees.  3i;^,  306,  321,  322,  e345,  297; 
48  Md.  404;  104  U.  S.  416.. 

Power' to  vacate.  18  Md.  138;  14  Hun.  221;  8  X.  Y. 
Supp.  230;  4  How.  Pr.  6;  18  How.  Pr.  544. 

Statutes  regulating  opening  of  judgment.  19  X.  E. 
Rep.  844;  69  N.  C.  410;  18  Abb.  Pr.  i\  17  Abb.  Pr.  177; 
8  S.  D.  419;  24  La.  Ann.  48;  31  la.  286;  62  III.  137;  15 
Tex.  345;  80  App.  Div.  Supp.  Ct.  (X.  Y.)  295;  66  Ga.  30; 
33  Ind.  234;  69  Ind.  577;  94  Minn.  437;  4  Nev.  171;  1 
N.  M.  401 ;  153  Pa.  St.  622 ;  38  111.  249. 

Inherent  power  of  courts  to  set  aside  judgment  obtain- 
ed through  fraud,  etc.  23  Cyc.  907 ;  202  111.  257 ;  17  A.  & 
E.  Enc.  L.,  2nd  Ed.,  p.  827;  87  111.  474;  111  111.  176;  134 
111.  195;  149  111.  420;  200  111.  56;  111  la.  339;  14  X.  H. 
203;  43  X.  H.  508;  5  Met.  200;  17  Pick.  170;  23  X.  H. 
126;  2  Mackey  236;  18  Md.  130;  9  A\lieat.  576;  14  Md. 
565 ;  34  Md.  41 ;  101  Ga.  113 ;  17  Mich.  235 ;  12  Mich.  449. 

Judgments  may  be  set  aside  for  fraud  and  mistake.  46 
la.  176;  16  So.  533;  1  McMill  (S.  C.)  293;  50  X.  Y.  586; 
51  Mo.  259;  28  Mo.  80;  38  Mo.  421;  153  X^  Y.  314. 

Court  will  grant  relief  in  furtherance  of  justice.  35 
Minn.  211;  23  Pa.  Supp.  Rep.  607;  88  Fed.  770;  13  Pa. 
Supp.  Ct.  439 ;  67  Cal.  293. 
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Judgment  may  be  impeached  or  set  aside  for  fraud.  5^ 
Cal.  179;  93  Ind.  495;  15  Wis.  567;  27  Wis.  667;  47  N.  J. 
Eq.  278;  62  N.  Y.  Supp.  852;  13  Phil.  Rep.  82;  14  S.  D. 
614 ;  1  Black  on  Judgments,  Sec.  355 ;  25  S.  W.  182 ;  8^ 
Tenn.  473. 

Agreement  between  parties  that  case  should  be  con- 
tinued. 9  Ark.  354 ;  92  Ind.  296 ;  72  Ind.  379 ;  81  N.  C. 
106;  47  N.  H.  507;  5  El.  &  B.  301;  6  A.  &  E.  (N.  S.) 
587 ;  12  Pa.  St.  328 ;  30  Md.  558 ;  5  Mich.  30 ;  21  la.  58 ;  12 
N.  Y.  156;  30  Ind.  435;  1  Ind.  App.  33;  13  Kan.  171;  1$ 
N.  J.  L.  264;  10  Abb.  N.  C.  359-  19  How.  Pr.  289;  12 
N.  Y.  215 ;  3  Barn.  &  Aid.  934 ;  18  Wend.  628 ;  10  Abb.  Pr. 
407;  33  N.  Y.  9;  16  How.  Pr.  203;  2  Abb.  K  C.  238;  8 
Hun  61 ;  41  How.  Pr.  221 ;  5  How.  Pr.  484;  26  Barb.  263;. 
25  Wis.  566. 

Doubt.  38  Pac.  512;  41  Cal.  17;  99  Cal.  425;  23  Mo. 
411;  89  Cal.  232;  41  Cal.  17. 

When  court  bases  judgment  on  ground  that  it  has  no 
power  to  vacate  or  set  aside  judgment,  it  is  error,  65  N.  C. 
394. 

SuflScient  reason  for  opening  or  vacating  judgment.  42* 
La.  Ann.  194;  47  Md.  281 ;  22  Mo.  App.  191 ;  43  Mo.  309; 
3  Ohio  448;  7  Ohio  Rep.  188;  37  Neb.  359;  62  Tex.  65  j 
38  la.  434;  12  Pa.  328;  25  Humph.  (Tenn.)  47;  12^ 
Wheat.,  p.  10;  16  Gray  364;  20  Wis.  268;  82  Wis.  135;  31 
Oreg.  231. 

Hunker  &  Hunker,  for  appellee. 

Order  of  dismissal.  23  Cyc.  901,  905,  907;  Sec.  2685  C. 
L.  1897;  16  N.  M.  98;  58  Fed.  536;  77  N.  M.  503;  189 
S.  W.  289;  80  Pac.  1065;  74  Pac.  301;  104  U.  S.  410;  117 
U.  S.  665 ;  2  Mackey  236 ;  29  So.  622 ;  51  Atl.  601 ;  VoL 
7,  Am.  Digest,  Dec.  Ed.,  Sec.  81;  115  111.  App.  599;  85 
M'O.  App.  298;  28  X.  Y.  Supp.  769;  16  S.  D.  591;  22  S. 
E.  36,  901;  14  111.  App.  38;  50  111.  App.  595;  11  S.  W. 
100;  28  N.  Y.  Supp.  769;  Cyc.  921 ;  202  111.  257. 

> 

OPINION 

MECHEM,  D.  J.— This  action  was  brought  May  6th, 
1889.     On  December  10th,  1910,  it  was  stricken  from  the- 
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docket  with  leave  to  re-instate.  On  May  16th,  1911,  on 
motion  of  plaintiff's  attorney  it  was  reinstated  upon  con- 
dition that  it  be  "disposed  of  within  six  months  or  stand 
dismissed."  On  December  30th,  1911,  a  judgment  of  dis- 
missal was  entered  which  recited  the  previous  orders  rela- 
tive to  the  case  and  that  the  order  of  May  16th,  1911,  had 
not  been  complied  with. 

On  December  13th,  1913,  plaintiff's  attorney  moved  the 
court  to  set  aside  the  judgment  of  dismissal  as  inadvertent- 
ly entered,  supporting  the  motion  by  his  affidavit  which 
alleged  that  after  the  entry  of  the  order  of  May  16th,  1911, 
plaintiff's  attorney  had  spoken  to  the  district  judge  with 
respect  to  the  importance  of  keeping  this  cause  on  the 
docket  until  another  action  then  pending  in  the  same  court, 
between  the  same  parties  and  involving  the  same  subject 
matter,  should  be  finallv  determined  and  .that  the  said 
judge  assured  "affiant  that  this  cause  would  not  be  dis- 
posed of  until  the  other  action  should  be  determined  unless 
further  notice  should  be  given  to  affiant  in  regard  to  the 
same."  And  that  the  judgment  of  dismissal  was  entered 
without  notice  to  him  and  that  the  other  action  was  then 
still  pending.  The  lower  court  ruled  that  it  was  "without 
power  to  sustain  the  said  motion  and  restore  the  said  cause 
to  the  docket  and  doth  therefore  overnile  the  same" ;  which 
ruling  is  assigned  as  error  here. 

This  case  presents  no  features  distinguishable  from  Wea- 
ver V.  Weaver,  16  N.  M.  98,  113  Pac.  599,  which  would 

call  for  a  departure  from  the  rule  laid  down  there,  and 
1  upon  the  authority'  of  that  case  the  judgment  of  the 

lower  court  is  affirmed,  and,  IT  IS  SO  ORDERED. 
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W.  A.  WILLIAMS,  et  als..  Appellants,  vs.  AliPHONSE 
I)OCKWILI.ER,  Appellee. 

SYLLABUS  BY  THE  COURT. 

1.  Where  the  question  as  to  the  amount  of  recovery  by 
plaintiff  as  attorney's  fees  upon  a  suit  filed  to  foreclose  a  real 
estate  mortgage,  securing  the  payment  of  a  promissory  notb 
for  approximately  1 10,000-,  is  submitted  to  the  court,  upon 
conflicting  evidence,  and  the  court  awards  the  sum  of  |500, 
and  the  award  is  sustained  by  the  evidence,  the  same  will  be 
upheld  on  appeal,  in  the  absence  of  evidence  showing  op- 
pression or  collusion.  626 

2.  In  cases  tried  before  the  court  the  erroneous  admission 
of  testimony  will  afford  no  ground  for  reversal  unless  it  is  ap- 
parent that  the  court  considered  such  testimony  in  deciding 
the  case.  P.  632 

3.  Where  a  promissory  note  provides  for  the  payment  of  a 
reasonable  attorney's  fee,  if  suit  be  brought  on  the  note,  or  if 
attorneys  are  employed  to  collect  the  same  upon  default  in 
the  ipayment  of  the  note,  or  other  condition  broken,  and  the 
note  is  placed  in  the  hands  of  attorneys  for  collection,  the 
payee  of  the  note  is  entitled  to  recover  from  the  payor  such 
sum,  as  attorney's  fees,  as  he  has  paid,  or  become  liable  to 
pay,  to  the  extent  of  the  reasonable  value  of  such  services, 
whether  the  note  is  paid  in  cash,  or  a  new  note  is  executed  in 
lieu  of  the-  past  due  obligation.  P.  633 

Appeal  from  District  Court,  Santa  Fe  Coimtv;  Edmund 
C.  Abbott,  Presiding  Judge.    Affirmed. 

Melvin  T.  Dunlavy,  for  appellant. 

Court  erred  in  rendering  judgment  for  appellant  as  an 
allowance  of  any  fee  in  excess  of  $150  for  such  fees  was 
error.  58  Minn.  561;  36  Utah  6;  20  A.  &  E.  Ann.  Cases, 
p,  1371;  5  Ind.  App.  4;  8  Cyc.  321;  46  la.  319;  124  Ind. 
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61;  49  Pac.  777;  23  Pac.  241;  137  Pa.  St.  Rep.  329;  88: 
Pac.  1057;  105  U.  S.  45;  124  Pac.  733;  140  Pac.  339;  99 
111.  616;  107  S.  W.  1108;  24  So.  168;  1  Kent's  Com- 
mentaries 462. 

E.  P.  Davies  and  Catron  &  Catrox,  for  appellee. 

« 

A^alue  of  services.  5  N.  M.  427;  14  N.  M.  181;  117  Pac. 
734;  135  Pac.  457;  137  Pac.  586;  1  KM.  464;  2  N.  M. 
29;  5  N.  M.  142;  6  K  M.  54-61 ;  10  N.  M.  177-231 ;  10  N. 
M.  67;  11  N.  M.  1-15,  211-215,  533-537,  555-558,  658-666; 
12  X.  M.  388,  445-448,  519;  13  N.  M.  360-362,  491-499; 
14  N.  M.  239,  271,  334;  99  Pac.  691;  103  Pac.  645;  lOr 
N.  M.  739;  110  N.  M.  841,  833;  113  N.  M.  823;  120  N. 
M.  307;  125  X.  M.  625;  71  N.  M.  1086;  85  N.  M.  968. 

OPINION. 

BOBEETS,  C.  J. — ^Appellee  filed  suit  against  appellant 
to  foreclose  a  mortgage  on  certain  real  estate  given  to  se- 
cure the  payment  of  a  promissory  note  for  the  sum  of 
$9,000,  interest  etc.,  alleging  in  his  complaint  that  appel- 
lant had  failed  to  pay  interest  and  taxes  due,  and,  that  by 
the  terms  of  said  mortgage  deed  the  whole  sum  secured 
thereby  became  due  and  payable.  The  note  provided  "  *  * 
and  if  the  same  shall  not  be  paid  when  due,  we  jointly 
and  severally  promise  and  agree  to  pay  all  costs  of  collec- 
tion, including  reasonable  attorney's  fees,  if  suit  be  brought 
on  this  note  or  if  attorneys  are  employed  to  collect  the 
same."  The  mortgage  also  provided  for  the  pa3^ment  of 
attorney's  fees. 

E. .  P.  Davies  was  employed  by  appellee  as  attorney  to- 
conduct  such  foreclosure  proceedings,  and  he  prepared  and 
filed  the  complaint,  held  frequent  conferences  with  ap- 
pellee relative  to  the  suit,  made  certain  other  interested 
parties  defendants,  and  investigated  the  records  in  the- 
recorder's  office  for  the  purpose  of  determining  other  liens 
that  might  exist  against  the  real  estate  in  question  and 
briefed  the  legal  questions  likely  to  arise  on  the  trial^  of 
the  cause.  He  also  examined  certain  mortgages  and  notes-, 
prepared  by  other  attorneys,  representing  Williams. 
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Appellee  made  no  special  agreement  with  Davies  relative 
to  his  charges  for  his  services  in  the  ease,  except  an  agree- 
ment that, Davies  would  only  charge  him  $100  in  the  event 
the  cause  was  compromised  and  settled  on  or  before  Feh- 
niarv  12,  1914.  The  case  was  not  settled  by  that  date, 
however,  but  was  subsequently  adjusted  by  Williams'  pay- 
ing appellee  a  certain  amount  in  cash,  and  executing  a  new 
note  and  mortgage  for  the  balance,  at  an  increased  rate  of 
interest,  but  appellant's  attorney  performed  no  further  le- 
gal service  relative  to  said  litigation  after  February  12, 
except  possibly  the  examination  and  approval  of  the  new 
note  and  mortgage.  By  the  terms  of  the  settlement  be- 
tween the  parties  it  was  agreed  that  appellant  should  be 
liable  to  appellee  for  such  attorney's  fees  as  appellee  should 
be  required  to  pay  his  attorney,  which  was  to  be  subse- 
quently adjusted  w^ith  Mr.  Davies.  The  parties  were  unable 
to  agree  upon  the  amount  which  should  be  paid  Mr.  Davies, 
and  this  question,  upon  evidence  heard,  was  submitted  to 
the  district  judge,  without  a  jury.  The  trial  court  found 
that  $500  was  the  amount  reasonably  owing  Mr.  Davies  by 
Mr.  Dockwiller,  and  entered  judgment  against  appellant 
for  that  amount,  and  costs  of  suit. 

From  this  judgment  Williams  appeals,  and  by  his  as- 
signments of  error  raises  the  following  questions:  (1)  That 
the  court  erred  in  rendering  judgment  for  $500  and  in- 
terest thereon,  as  a  reasonable  attorney's  fee  for  the  value 
of  the  services  rendered  by  appellee's  attorney;  (2)  That 
the  court  erred  in  allowing  the  appellee's  attorney  to  testi- 
fy as  to  services  rendered  on  behalf  of  one  Kerlee,  a  co-de- 
fendant, for  which  he  received  a  fee;  (3)  That  the  court 
erred  in  basing  its  judgment  for  a  reasonable  attorney's 
fee  upon  the  total  amount  of  the  note  and  interest,  as  the 
evidence  showed  that  appellee  recovered  only  $3,275.00  in 
cash,  taking  a  new  note  for  the  balance  due.  These  ques- 
tions will  be  considered  in  the  order  stated. 

1.  Had  appellee  effected  a  settlement  w^ith  appellant 
prior  to  February  12,  1914,  he  would  have  become  liable  to 
his  attorney  for  only  the  sum  of  $100,  and  this  sum  would 
have  been  the  measure  of  his  recovery  against  appellant  for 
attorney's  fees.     The  cause  was  not  adjusted  at  that  time. 
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however,  and  of  course  appellant's  attorney  was  not  bound 
by  his  agreement  with  Mir.  Dockwiller,  and  was  entitled  to 
the  reasonable  value  of  his  services.  As  Dockwiller  was  lia- 
ble to  Davies  for  the  reasonable  value  of  his  services,  he 
was  entitled  to  recover  from  AVilliams,  under  the  provisions 
of  the  note  and  mortgage,  such  reasonable  sum  as  he  should 
be  required  to  pay  for  the  services  rendered  in  the  fore- 
closure suit.  The  parties  being  unable  to  agree  upon  the 
amount  of  compensation,  submitted  the  question  to  the 
court,  upon  the  evidence,  for  determination.  Mr.  Davies, 
testified  in  detail  as  to  the  various  services  performed 
by  him  in  the  foreclosure  proceeding,  and  stated  that,  as 
a  favor  to  Mr.  Dockwiller  he  had  agreed  to  accept  $100  in 
pajrment  for  services  rendered  in  this  case,  if  a  settlement 
was  effected  with  Williams  at  a  stated  time;  that  the  set- 
tlement was  not  agreed  upon  at  the  time  stated  and  both 
parties  to  the  suit  clearly  understood  that  the  fee  to  l>e  paid 
was  the  reasonable  value  of  Davies'  services.  Upon  the 
question  as  to  what  the  reasonable  value  of  the  service 
was  worth  in  money,  appellee  introduced  three  witnesses, 
all  reputable  members  of  the  bar,,  who  testified  that  the 
service  rendered  was  reasonably  of  the  value  of  from  five 
hundred  to  one  thousand  dollars.  Opposed  to  this,  ap- 
pellant produced  an  equally  reputable  member  of  the 
bar,  who  testified  that,  considering  the  agreement  made 
by  the  attorney  to  accept  $100,  if  settlement  were  made 
by  a  certain  date,  which  was  not  made,  however,  until 
a  day  later,  that  $150  would  be  a  reasonable  fee,  but,  in- 
dependent of  any  agreement,  he  thought  $250  would  be 

fair  compensation  for  the  service  actually  rendered. 
1  The  court  after  hearing  all  the  evidence,  found  that 

$500  was  the  reasonable  value  of  the  service  rendered, 
for  which  amount  judgment  was  entered.  This  was  a 
question  for  the  trial  court  to  determine,  upon  the  evi- 
dence, and  as  the  evidence  supports  the  findings  in  this 
regard,  we  cannot  interfere.  This  rule  is  so  well  estab- 
lished in  this  state,  that  the  citation  of  authority  is  hardly 
necessary.  We  cite,  however,  Vasquez  vs.  Spiegelberg,  1 
N.  M.  464;  Romero  vs.  Desmarais,  5  N.  M.  142;  Patter- 
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son  vs.  Hewitt,  11  N.  M.  1;  Hancock  vs.  Beasley,  14 
N.  M.  239 ;  James  vs.  Hood,  19  N.  M.  234. 

The  rule  stated  in  Thornton  on  Attorneys  at  Law, 
(Sec.  449)  as  to  the  elements  which  may  properly  be 
considered  in  determining  the  reasonable  value  of  the 
services  of  an  attorney  at  law,  is  as  follows: 

"It  may  be  said  generally  that  it  is  customary  to  con- 
sider: (1)  the  ability,  standing,  skill,  and  experience 
of  the  attorney;  (2)  his  reputation  as  a  specialist  in  the 
particular  line  of  professional  business  in  which  he  was 
retained;  (3)  the  necessity  and  demand  for  his  services; 
(4)  the  nature  and  character  of  the  controversy,  the  quesr 
tions  involved  therein,  and  the  importance  of  the  litiga- 
tion; (5)  the  responsibility  assumed;  (6)  the  time  and 
labor  expended,  and  the  benefits  derived  therefrom;  (7) 
the  amount  involved;  (8)  the  result;  and  (9)  any  other 
circumstance  attending  the  cause  which,  according  to  es- 
tablished usage,  will  serve  as  a  guide  in  determining  what 
is  a  proper  chai:ge." 

The  same  author  further  says  (Sec.  548)  : 
"Indeed,  it'  is  a  matter  of  common  knowledge  that  at- 
torney's fees  are  higher  in  some  states  than  in  others,  and, 
in  the  same  state,  are  much  higher  in  large  cities  than 
in  small  towns;  and  frequently  there  is  a  marked  differ- 
ence in  this  respect  even  between  cities  or  towns  of  equal 
size  and  importance." 

In  view  of  the  overwhelming  weight  of  the  expert  evi- 
dence given  in  this  case  by  attorneys  familiar  with  the 
charges  made  for  legal  services  in  the  city  of  Santa  Fe, 
which  fully  warranted  the  judgment  of  the  court,  and  in 
view  of  the  standing  of  these  attorneys,  one  of  whom  was 
at  one  time  an  associate  justice  of  the  Territorial  su- 
preme court  and  of  the  fact  that  the  trial  judge  was  famil- 
iar with  the  ability,  standing,  skill  and  experience  of  the  at- 
torney who  rendered  the  services  in  question;  and  be- 
cause the  cause  in  which  such  services  were  rendered  was 
pending  in  his  court,  and  his  presumed  knowledge  of  the 
charge  usually  made  in  his  district  by  attorneys  for  sim- 
ilar services,  it  would  be  somewhat  presumptions  for  this 
court  to  set  aside  the  allowance,  and  enunciate  the  doc- 
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trine  that  ^ve  will  determine,  regardless  of  the  evidence, 
and  the  findings  of  fact  by  the  trial  court  based  on 
its  supposedly  superior  knowledge  of  the  actual  service 
rendered,  and  the  charges  usually  prevailing  in  that  lo- 
cality for  such  services,  the  amount  of  compensation 
which  should  be  allowed  attornevs  in  all  cases  wherein 
such  question  comes  before  us  for  determination. 

In  the  case  of  Forrester  &  MacGinnis,  vs.  B.  &  M.  Co., 
29  Mont.  397,  the  court,  in  discussing  a  similar  question 
said : 

"The  amount  to  be  allowed,  however,  was  a  matter  for 
the  trial  court  to  determine  in  the  first  instance  from 
all  the  facts  and  circumstances  in  evidence.  (3  Enc. 
Ijaw  423.)  There  was  a  conflict  in  the  testimony,  and  the 
determination  of  the  trial  court  being  supported  by  evi- 
dence which  it  deemed  credible,  will  not  be  disturbed  on 
appeal." 

In  the  case  of  Farmers'  Loan  and  Trust  Co.,  et  al.,  vs. 
McClure,  78  Fed.  209,  the  rule  announced  by  Judge  San- 
boiTi,  is  stated  in  the  syllabus,  as  follows: 

"When  the  question  of  the  value  of  the- services  of  a 
solicitor,  rendered  in  a  suit  for  the  foreclosure  of  a  mort- 
gage, has  been  decided,  upon  conflicting  evidence,  by  the 
court  in  which  the  suit  is  pending,  and  which  is  familiar 
with  the  proceedings  therein  and  the  amount  of  services 
rendered,  such  decision  will  not  be  disturbed  by  an  appel- 
late court,  in  the  absence  of  an  obvious  error  of  law,  or  a  se- 
rious and  important  mistake  in  the  consideration  of  the 
evidence." 

In  the  case  of  Warren  Deposit  Bank  vs.  Barclay,  60 
S.  AV.,  853,  the  Kentucky  court  of  appeals  was  asked  to 
review  an  allowance  made  the  attornev  of  an  administra- 
tor  for  services  rendered.  The  court,  among  other  rea- 
sons stated,  for  not  interfering  with  the  allowance  made, 
said: 

"And,  having  before  it  (the  trial  court)  the  record  of 
the  proceedings  involving  the  appointment  of  the  admin- 
istrator, and  being  more  familiar  with  the  standing  of 
the  attornev,  his  abilitv,  and  the  custoniarv  charges  al- 
lowed  and  collected  at  that  bar  and  in  that  community 
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for  similar  services,  we  are  disinclined  to  interfere  with 
his  findings." 

It  is  true,  as  appellant  contends,  appellee  was  only  en- 
titled to  recover  such  sum  as  he  had  become  liable  for  as 
Attorney's  fees  on  account  of  the  default  of  appellant,  and, 
if  he  had  incurred  no  liability,  no  recovery  in  this  regard 
could  be  had.  The  reasonable  value  of  the  service  rend- 
•ered  by  appellee's  attorney  was  a  fact  to  be  proved,  like 
any  other  fact  in  a  case,  and  the  burden  was  on  appellee 
to  establish  appellant's  liability.  To  this  end  evidence 
was  introduced,  which,  as  we  have  shown,  clearly  justified 
the  judgment  entered.  This  being  so,  and  there  being  no 
evidence  of  oppression  or  collusion,  this  court  cannot  set 
aside  the  judgment  on  the  grounds  urged. 

2.  In  considering  appellant's  second  proposition  it  is 
perhaps  advisable  to  set  out  the  claimed  objectionable  test- 
imony in  full,  for,  if  as  claimed  by  appellee,  the  services 
were  a  part  of  the  duties  which  Davies  owed  appellee,  by 
reason  of  his  employment  it  was  proper  for  the  court  to 
consider  such  services  in  fixing  the  compensation  which 
Davies  was  entitled  to  recover  from  appellee,  notwith- 
standing the  services  so  performed  might  have  resulted  in 
a  l)enefit  to  some  other  person,  for,  it  is  to  be  presumed 
that  the  court  would  take  into  consideration  anv  fee  which 
appellee^s  attorney  was  entitled  to  collect  from  some  other 
source,  in  fixing  the  amount  he  would  be  entitled  to  re- 
ceive from  appellee,  and  would  reduce  the  same  accord- 
ingly.   The  claimed  objectionable  evidence  was  as  follows : 

"Q.  Can  you  recall  anv  other  matter  or  anv  other  work 
performed  in  connection  with  this  case? 

A.  I  prepared  a  brief  upon  the  proposition  as  to 
whether  or  not  the  mortgagee  could  hold  the  subsequent 
purchaser  to  the  payment  of  all  the  indebtedness  which 
was  covered  by  the  mortgage,  the  subsequent  purchaser, 
Kerlee,  having  purchased  from  Williams,  with  construc- 
tive notice  that  this  mortgage  of  nine  thousand  dollars 
and  interest  and  taxes  covered  this  property  which  he 
bought  from  Williams. 

Q.     For  whose  benefit  was  this  last  work? 
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A.  It  was  for  the  primary  benefit  of  the  mortgagee,  of 
course. 

Q.     Did  you  prepare  any  other  papers? 

A.  I  prepared  a  release  of  the  contract  of  purchase 
between  Williams  and  his  wife,  Kerlee  and  his  wife  and 
mother-in-law  in  order  to  clear  the  record  so  that  this 
deal  could  go  through  and  be  consummated  and  leave  the 
matter  in  proper  shape  on  the  records  of  the  court. 

Q.     What  other  papers,  if  any,  did  you  prepare? 

A.  I  prepared  a  mortgage,  two  mortgages  in  fact,  and 
worked  out  diflBcult  technical  descriptions  so  that  Mr. 
Kerlee  and  his  wife  could  give  mortgages  back  to  Wil- 
liams and  thus  make  possible  a  consummation  of  the  settle- 
ment between  Dockwiller  and  Williams." 

The  ground  of  objection  interposed  to  each  of  the 
above  questions,  and  of  the  motion  to  strike  out  the  an- 
swers thereto,  was  that  the  services  above  shown  were  all 
performed  for  Kerlee  and  his  two  defendants  in  interest, 
whom  Davies  also  represented. 

The  contract  of  purchase  between  Williams  and  Kerlee 
is  not  incorporated  in  the  record.  From  the  answer  to 
the  first  question  it  is  not  clear  as  to  whether  the  attorney 
briefed  the  question  as  to  whether  the  mortgagee  would 
be  required  to  first  exhaust  the  real  estate  still  standing 
in  Williams'  name,  before  proceeding  against  the  land 
purchased  by  Kerlee,  or  whether  he  was  seeking  to  ascer- 
tain whether  the  mortgagee  could  hold  Kerlee  to  the  pay- 
ment of  all  the  indebtedness  owing  by  Williams  to  Dock- 
willer, in  the  event  the  proceeds  of  the  sale  of  the  land 
failed  to  satisfy  the  same.  However,  this  may  have  been, 
certainly  the  attorney  properly  prepared  himself  upon  the 
legal  propositions  which  might  arise,  and  this  duty  he 
owed  to  Dockwiller. 

The  release  and  the  mortgages  which  Davies  testified 
he  prepared  were  necessary  in  order  to  effect  the  settle- 
ment between  Williams  and  Dockwiller,  and  we  fail  to 
see  wherein  the  court  erred  in  refusing  to  strike  out  this 
testimony. 

Appellant  also  contends  tliat  the  hypothetical  questions 
propounded  to  the  witness  for  appellee  included  certain 
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services  performed  for  Kerlee.  Only  one  of  the  questions 
will  be  incorporated,  because  all  the  questions  included 
the  same  enumeration  of  services  performed.  The  fol- 
lowing is  the  question  propounded  to  Mr.  Charles  C. 
Catron : 

"Q.  Mr.  Catron,  in  event  that  a  client  should  come 
to  you  with  a  note  aggregating  ten  thousand  two  hundred 
dollars,  or  thereabouts,  principal  and  interest,  together 
with  a  mortgage  securing  the  same,  and  employed  you 
to  foreclose  the  mortgage  and  recover  on  the  note,  and 
that  you  first  conferred  with  the  plaintiff  fully  advising 
him  as  to  his  rights  and  as  to  the  foreclosure;  that  on  a 
subsequent  date  you  again  had  a  conference  with  your 
client  in  reference  to  the  foreclosure  proceedings,  advising 
him  further  in  the  matter  and  having  in  the  meantime 
given  the  matter  considerable  study;  that  again  at  a  later 
date  you  prepared  a  complaint  and  filed  the  same  and 
had  summons  issued;  that  still  later  you  prepared  a  lis 
pendens  and  filed  the  same;  that  you  attempted  to  get 
service  of  the  summons  at  the  residence  of  the  defend- 
ant, some  five  or  six  miles  from  town,  and  later  did  ob- 
tain summons  on  two  of  the  defendants  and  the  wife  of 
one;  went  to  see  Leo  Hersch  to  find  out  whether  or  not 
he  had  filed  involuntary  bankruptcy  proceedings  against 
the  defendant;  had  practically  daily  consultations  with 
the  plaintiff  between  January  the  25th.  to  the  following 
February  28th.  concerning  the  case;  subsequently  exam- 
ined the  abstract  of  title  to  the  property  involved,  exam- 
ined and  passed  upon  two  mortgages  which  had  been  pre- 
pared by  the  counsel  for  defendant;  spent  a  whole  day 
ascertaining  the  correct  description  of  the  property  to  be 
included  in  the  new  mortgage;  what,  in  your  opinion, 
considering  the  premises,  would  be  a  reasonable  attomey^s 
fee  ?" 

The  question  itself  answers  this  contention.  All  the 
services  enumerated  were  either  in  preparing  and  filing 
the  complaint,  procuring  service  of  summons,  etc.,  or  in 
perfecting  a  settlement  of  the  litigation.  For  all  the?e  ser- 
vices Dock  wilier  was  liable  to  Da  vies,  and  he  could  re- 
cover the  reasonable  value  of  the  same  from  Williams. 
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But  assuming  the  evidence  as  to  the  preparation  of  the 
brief,  the  release  of  the  contract  of  purchase  and  the  two 

mortgages  to  have  l^een  incompetent,  under  the  rule 
2  established    in    this   jurisdiction,   it   will    be   presumed 

that  the  court  ultimately-  disregarded  the  testimony, 
unless  it  is  apparent  that  the  court  considered  the  same 
in  deciding  the  case. 

In  the  case  of  Radcliffe  vs.  Chaves,  15  X.  M.  258,  Jus- 
tice Pope  stated  the  rule  as  follows: 

"In  cases  tried  before  the  court  the  erroneous  admission 
of  testimony  will  afford  no  ground  for  reversal  unless  it 
is  apparent  that  the  court  considered  such  testimony  in 
deciding  the  case.  Lvnch  vs.  Grayson,  5  N.  M.  487,  S. 
C.  1G3  U.  S.  468." 

See  also  Rehling  vs.  Brainard,  (Xev.)  144  Pac.  167; 
Smith  vs.  Scott,  51  Wash.  33,  98  Pac.  763;  Alexander  vs. 
AVellington,  44  Colo.  338,  98  Pac.  631. 

In  this  case  there  is  nothing  to  indicate  that  the  court 
considered  such  testimony  in  determing  the  amount  of 
recovery.  The  hypothetical  questions  propounded  to  the 
witnesses  who  testified  as  to  the  value  of  the  services  ren- 
dered  by  appellee's  attorney  as  shown  did  not  include  any 
of  the  services  rendered  bv  said  attornev  for  Kerlee.  It 
may  be  argued  that  in  examining  the  mortgages,  executed 
by  Williams  and  Kerlee  to  Dockwiller,  for  the  $7,000, 
it  was  tlie  duty  of  Davies,  as  Kerlee's  attorney,  to  examine 
and  pass  upon  the  sufficiency  of  the  same.  But  this  as- 
sumption is  erroneous,  for,  Davies  when  acting  for  Ker- 
lee, owed  no  dutv  to  Dockwiller.  As  Dockwiller's  attor- 
ney,  however,  it  was  his  duty  to  see  that  the  mortgages  se- 
curing the  new  notes  for  the  $7,000,  were  in  proper  form 
and  correctly  described  the  real  estate  intended  to  be  in- 
cluded therein. 

3.  Appellant  contends  that  where  a  note  provides  for 
the  payment  of  an  attorney's  fee  in  the  event  that  the 
note  is  collected,  the  taking  of  a  new  note  is  not  a  collec- 
tion within  the  provision.  Assuming,  without  so  decid- 
ing, that  the  above  is  a  correct  statement  of  the  law,  the 
principle  has  no  application  to  this  case.  The  note,  upon 
which  tins  suit  was  brought,  i>rovided  for  the  payment  of 
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a  reasonable  attorney's  fee,  "If  suit  be  brought  on  this 
note  or  if  attorneys  are  employed  to  collect  the  same." 
XTnder  this  provision  appellee  was  entitled  to  recover  from 
appellant  the  reasonable  value  of  his  attorney's  services, 
where  he  has  placed  the  note  in  the  hands  of  an  attorney 
for  collection,  upon  default  in  the  payment  of  the  note, 
or  other  condition,  provided  appellee  was  liable  therefor. 
Appellant  cites  the  case  of  Davis  vs.  Cochran,  76  Miss. 
4;M),  24  So.  1G8,  but  in  this  case  the  note  only  provided 
for  the  payment  of  the  fee  *'if  not  paid  at  maturity  and 
if  collected  by  an  attorney."  This  provision  is  quite  dif- 
ferent from  that  contained  in  the  note  in  this  case. 

In  the  case  of  Moore,  Adnix.  vs.  Staser,  et  al.,  ()  Tnd. 
A])p.  364,  the  court  said : 

"When  a  party  executing  a  note  containing  an  uncondi- 
tional agreement  to  pay  attorney's  fees,  whether  the 
amount  is  a  stated  per  cent,  or  undetermined,  has  failed 
to  meet  his  obligation  when  due,  and  the  payee,  in  good 
faith,  and  because  he  deems  it  necessarv  so  to  do  in  order 
t<x  enforce  collection,  j)laces  the  note  in  the  hands  of  an 
attorney  at  law  for  collection,  who  renders  professional 
services  in  and  about  the  collection  thereof,  either  bv 
suit  or  otherwise,  he  must  pay,  in  addition  to  the  princi- 
pal and  interest,  such  reasonable  attorney's  fees  as  shall 
1)6  sufficiently  adequate  to  compensate  him  for  the  services 
rendered  in  order  to  discharge  the  obligation." 

See  also  Morrison  vs.  Ornabaun,  et  al.,  30  Mont.  111. 
AVhere  a  provision  in  a  note  limits  the  amount  of  re- 
covery to  a  stated  sum,  or  a  named  percentage,  of  course 
there  can  be  no  recovery  in  excess  of  such  sum  or  percent- 
age, regardless    of     the     amount  the  payee     may     be 
3  required  to  pay  for  the  services  rendered.     But  where 
a  promissory  note  provides  for  the  payment  of  a  rea- 
sonable attorney's  fee,  if  suit  be  brought  on  the  note,  or 
if  attorney's  are  employed  to  collect  the  same,  upon  do- 
fault  in  payment  of  the  note,  or  other  condition  broken, 
and  the  note  is  placed  in  the  hands  of  an  attorney  for  col- 
lection, the  payee  of  the  note  is  entitled  to  recover  from 
the  payor  such  sum,  or  attorney's  fees,  as  he  lias  j)aid,  or 
becomes  liable  to  pay,  to"  the  extent  of  the  reasonable  valuc^ 
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of  Buch  services  whether  the  note  is  paid  in  cash,  or  a  ne>r 
note  is  executed  in  lieu  of  the  past  due  obligation. 

Finding  no  available  error  in  the  record,  the  case  must 
be  affirmed,  and,  IT  IS  SO  ORDERED. 

DISSENTING  OPINION. 

HANNA,  J. — I  find  it  impossible  to  agree  that  the 
majority  opinion  in  this  case  correctly  states  the  law  in 
holding  that  in  cases  tried  before  the  court  the  erroneous 
admission  of  testimony  will  afford  no  ground  for  reversal, 
unless  it  is  apparent  that  the  court  considered  such  testi- 
mony in  deciding  the  case.  Nor  can  I  agree  that  the 
principle  of  law,  even  though  correctly  stated,  is  applica- 
ble to  the  facts  in  this  case.  My  objection  to  the  princi- 
ple, as  stated,  is  that  it  is  not  sufficiently  clear  that  the 
application  of  the  rule  is  not  to  be  made  in  any  case 
where  evidence  has  been  erroneously  admitted,  unless  it 
plainly  appears  that  such  erroneous  admission  of  evidence 
was  harmless  or  without  prejudice  to  the  party  complain- 
ing. The  Territorial  supreme  court,  in  the  case  of  Lynch 
vs.  Grayson,  5  X.  M.  487,  upon  which  is  based  the  ruling 
of  the  same  court  in  the  case  of  Radcliffe  vs.  Chaves,  15 
X.  M.  258,  correctly  stated  the  ruling  as  it  is  followed  by 
those  jurisdictions  adhering  thereto,  and  qualified  the 
principle  as  I  believe  it  should  be  qualified,  if  given  force 
and  effect.  The  court  saying,  in  the  ease  of  Lynch  vs. 
Grayson : 

"And  in  a  trial  by  a  court  the  admission  of  incompe- 
tent evidence  at  a  trial  below  is  no  cause  for  reversal  if 
it  could  not  possibly  have  prejudiced  the  other  party." 

When  such  coildition  appears,  it  may  be  presumed,  per- 
haps, that  the  trial  court  did  not  consider  the  objection- 
able testimony  in  deciding  the  case,  although  such  pre- 
sumption might  be  seriously  questioned.  It  has  been  said 
that  no  rule  is  better  settled  than  that  where  error  is 
shown  injury  is  presumed,  unless  the  contrary  ap])ears 
affirmatively,  Ilayne  Xew  Trial  and  Appeal,  Sec.  287. 

This  is  not  the  ground  of  my  objection  to  the  rule  as 
enunciated,  however,  except  in  so  far  as  it  indicates  that 
the  rule  is  not  based  upon  a  presumption  that  the  court 
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did  not  consider  the^  inadmissable  evidence,  but  rather 

r 

that  the  true  test  of  the  rule  is,  whether  or  not  the  error 
complained  of  was  harmless.  I  am  aware  that  the 
grounds  set  out  in  the  opinion  may  be  so  considered  to 
indicate  that  in  the  opinion  of  the  court  the  error  was 
harmless,  and  the  opinion  would  thereby  qualify  the  rule, 
as  I  contend  it  should  be  qualified.  But  this  does  not 
make  the  statement  of  the  principle  less  objectionable,^ 
as  the  qualification  does  not  ;therein  appear,  and  must  be 
arrived  at  by  considering  the  application  of  the  principle 
to  the  facts  of  the  case. 

The  authorities  which  I  have  examined  upon  this  point, 
without  exception,  so  far  as  I  have  found,  deal  with  the 
admission  of  evidence  where  the  question  arose  during 
the  stress  of  the  trial,  and  the  trial  judge  was  called  upon 
to  pass  upon  the  question  relating  to  the  admission  of  evi- 
dence without  time  for  reflection  or  study,  and  it  subse- 
quently developing  that  the  court  had  erred  for  technical 
reasons,  and  that  such  error  was  not  prejudicial,  the  ap- 
pellate court  has,  i^  effect,  said  that  the  evidence  could 
not  be  considered  because  inadmissible,  but  the  party 
complaining  not  having  been  harmed  by  its  admission,  the 
verdict  or  judgment  would  not  be  disturbed. 

As  stated  in  2  E.  C.  L.,  Sec.  205,  at  page  250,  where  a 
large  number  of  these  cases  are  quoted  in  a  note  to  the 
text: 

"The  broadness  of  the  statement  of  the  harmless  error 
doctrine,  however,  necessarily  leaves  room  for  dispute  about 
the  prejudicial  effect  of  a  certain  species  of  evidence,  and 
no  hard  and  fast  rule  can  be  laid  down  as  to  what  errors 
can  be  deemed  harmless.'' 

It  seems  to  me,  however,  that  a  sound  test  as  to- 
whether  the  admission  of  the  evidence  was  in  fact  harm- 
ful, might  rest  upon  the  inquiry  as  to  whether  or  not  the 
objectionable  evidence  was  given  weight  or  taken  into  con- 
sideration in  making  findings  or  rendering  judgment.  Or- 
dinarily, where  the  court  had  simply  ruled  on  the  admis- 
sion of  the  objectionable  evidence,  in  advance  of  its  ad- 
n[iission,  it  would  be  naturally  presumed  that  the  court  had 
subsequently  disregarded  it.  But  in  this  case  after  the  court 


■636  SUPREME  COURT  OF  NEW  MEXICO 

Williams  v.  Dockwiller,  19  N.  M.  623 

• 

had  ruled  upon  the  objectibnable  evidence,  and  at  the  close 
of  plaintiff's  case,  the  defendant  moved  to  strike  such  evi- 
dence, renewing  his  objections  a&  set  out  when  objection  w^as 
urged  to  its  admission.  The  court,  upon  consideration  of 
this  testimonv,  refused  to  strike  the  evidence.  This  would 
indicate  that  the  court  did  consider  the  inadmissable  evi- 
•dence.  The  evidence  in  question,  it  is  contended  by  ap- 
pell  ant,  went  to  show  that  some  of  the  services  rendered 
by  the  attorney  for  appellee  had  been  actually  rendered 
for  co-defendants  of  AVilliams,  and  that  therefore  Williams 
was  not  liable  for  the  services  so  rendered. 

The  question  before  us  now,  as  was  before  the  district 
<?ourt,  is  to  determine  whether  the  fee  claimed  by  the  at- 
torney was  a  reasonable  fee,  for  the  services  rendered,  the 
burden  being  upon  the  attorney  to  prove  such  services,  as 
well  as  the  reasonableness  of  the  fee.  If  it  be  true  that 
the  services  rendered  were  performed  for  one  of  the  co-de- 
fendants, tlie  other  defendant,  appellant  here,  not  being 
liable  therefore,  and  such  services  have  been  taken  into 
consideration  in  arriving  at  the  amount  of  the  judgment 
in  this  case,  the  evidence  in  question  cannot  be  said  to  be 
harmless.  This  was  not  a  case  where  all  the  evidence  was 
simply  cumulative,  but  is  a  case  where  all  the  evidence 
taken  together  upon  the  question  of  services  performed, 
would  necessarily  be  considered  in  making  up  the  gross 
amount  allowed  and  given  as  a  judgment  in  the  case,  and 
therefore  it  cannot  be  said  that  it  is  not  apparent  that  the 
<?ourt  considered  such  testimony.  Nor  do  I  agree  that  the 
hypothetical  questions  propounded  to  the  witness  who 
testified  as  to  the  value  of  the  services,  did  not  include 
any  of  the  services  rendered  by  said  attorney  for  the  co-de- 
fendant, Kerlee. 

It  is  mv  conclusion,  after  a  careful  examination  of  num- 
erous  authorities,  and  I  think  this  is  borne  out  by  the 
■opinion  of  the  United  States  supreme  court  in  the  case  of 
Orayson  vs.  Lynch,  reported  in  41  L.  Ed.  230,  that  the 
real  reason  why  the  appellate  court  will  not  set  aside  the 
findings  or  the  judgment  and  order  a  new  trial  for  the  ad- 
mission of  incompetent  evidence,  is  that  there  is  other  com- 
petent evidence  to  support  the  conclusion  arrived  at,  aside 
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from  the  question  that  the  incompetent  evidence  was  harm- 
less, and  I  do  not  think  that  anv  case  where  the  conditions 
existed  should  be  sustained  unless  it  does  clearly  appear 
that  there  is  competent  evidence  to  support  the  conclusion. 
This  being  true,  the  rule  is  not  applicable,  in  my  opinion, 
to  the  present  case,  because,  as  stated,  this  evidence  with  all 
the  other  evidence  as  to  services  must  have  been  considered 
together,  as  making  up  the  amount  found  by  the  trial  court 
to  be  due  the  attorney  for  the  services  performed.  It  is  not  a 
question  of  whether  the  attorjiey  was  entitled  to  the  fee 
allowed  for  performing  the  other  services,  outside  of  the 
services  to  Kerlee,  on  the  ground  that  you  can  disregard 
this  evidence  because  of  other  evidence  remaining  to  prove 
that  he  was  entitled  to  the  same  fee.  All  the  evidence 
taken  as  a  whole  was  found  to  justify  the  fee  of  $500, 
allowed,  and  if  you  are  compelled  to  disregard  the  testi- 
mony as  to  a  portion  of  the  services,  he  loses  his  right  to 
recover  the  amount  of  the  judgment. 

Some  courts  have  gone  po  far  as  to  hold  thgt  in  cases 
of  trial  by  the  court  without  a  jury,  the  admission  of  illegal 
evidence  raises  a  presumption  of  injury,  and  requires  a 
reversal  of  judgment,  unless  the  remaining  evidence  is 
without  conflict,  and  is  sufficient  to  support  the  judgment 
without  giving  consideration  to  the  objectionable  evidence. 
First  National  Bank,  Talladego  vs.  Chaffin,  118  Ala.  246, 
24  So.  80 ;  Miller  vs.  Mayer,  124  Ala.  434 ;  26  So.  892. 

Other  cases  to  the  same  effect  could  be  cited,  but  it  is 
unnecessary  and  unimportant  to  do  so. 

In  this  case  the  remaining  evidence  is  not  without  con- 
flict, and  in  my  opinion,  ig  not  sufficient  to  support  the 
judgment,  although  my  principal  objection  to  the  rule  as 
announced  by  this  court,  is  upon  the  other  grounds  stated. 

The  evidence  in  this  record  discloses  that  the  attorney 
prepared  and  filed  a  complaint,  held  frequent  conferences 
with  appellee  relative  to  the  suit,  made  certain  interested 
parties  defendant,  and  investigated  the  records  in  the  re- 
corder's office  for  the  purpose  of  determining  other  liens 
that  might  exist,  briefed  some  legal  questions  likely  to 
arise  on  the  trial  of  the  case,  examined  certain  mortgages 
and  notes  prepared  by  other  attorney?  after  the  case  had 
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been  settled  by  the  parties,  and  contended  that  these  serv- 
ices were  worth  $1,000.00,  and  upwards,  and  has  been 
given  a  judgment  for  $500.00,  which  in  my  opinon,  is 
clearly  excessive  in  view  of  all  the  circumstances  of  the 
case  as  disclosed  by  the  record,  and  is  so  clearly  so  as  to 
closely  approximate  oppression  and  justify  the  reversal  of 
the  judgment,  which,  in  my  opinion,  is  the  disposition  that 
should  be  made  of  this  case. 


(No.  1757.  December  29.  1914) 

In  the  Matter  of  the  Application  of  JOE  BUNCH  for  a 
Writ  of  Habeas  Corpus. 

SYLLABUS  BY  THE  COURT. 

1.  Under  the  provisions  of  Sec.  3.  Chap.  78,  S.  L.  1918.  an 
election  for  the  purpose  of  determining  whether  the  sale  of 
Intoxicating  liquor  shall  be  prohibited  within  a  given  district 
cannot  be  held  within  two  months  preceding  any  other  elec- 
tion, and,  such  an  election  held  within  two  months  preced- 
ing the  regular  biennial  election  for  justices  of  the  peace  and 
constables  is  absolutely  null  and  void. 

P.  640 

9 
1 

Habeas  Corpus.  Original  in  the  Supreme  Court.  Peti- 
tioner Discharged. 

0.  P.  Easterwood,  Clayton,  X.  M.,  for  Petitioner. 

Local  Option  Statutes.  Laws  1913,  Ch.  78;  C.  L.  1897, 
Sec.  3224;  Election  void.  S.  L.  1913,  Sh.  78,  Sec.  3;  In 
re  Woolridge,  30  Mo.  App.  212 ;  Ex  Parte  Snyder,  64  Mo. 
863;  State  ex.  rel.  White  v.  Buark,  34  Mo!!  App|  325; 
Woolen  and  Thornton  ^^The  Law  of  Intoxicating  Liquors", 
Vol.  1,  Sec.  529,  p.  882 ;  Id.  Sec.  531 ;  Gossard  v.  Vaught, 
10  Kans.  162,  26  Pac.  129;  State  of  Nevada,  ex.  rel.  I^ewis 
Hess,  et  al.  v.  The  County  Commissioners  of  Washoe  Coun- 
ty, 6  Nev.  104,  34  Pac.  104;  Town  of  Grove  v.  Haskell, 
104  Pac.  58;  City  of  Chanute  v.  Davis,  116  Pac.  367; 
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Haskell  v.  Eeigel,  108  Pac.  368 ;  Winston  v.  State,  22  S. 
W.  138 ;  Curry  v.  State,  13  S.  W.  752 ;  King  v.  State,  28 
S.  W.  201. 

Construction  of  statute.  O^Rielly  v.  Colbert  and  Coast 
Lines  Hospital  Association,  16  N.  M.  647;  IT.  S.  v.  Gold- 
enberg,  168  IT.  S.  195;  Baca  v.  Perez,  8  N.  M.  197;  Wool- 
en &  Tliomton,  Law  of  Intoxicating  Liquors,  Sec.  91 ;  Ex 
parte  McCardle,  12  Wall.  (U.  S.)  661;  Doyle  v.  Contin- 
ental Ins.  Co.  94  IT.  S.  535 ;  Ex  parte  Newman,  9  Cal.  502 ; 
Lyon  V.  Norris,  15  Ga.  480;  McCullougli  v.  State,  11  Ind. 
424:  Lilly  v.  City,  etc.,  49  N.  E.  887;  Coverdale  v.  Ed- 
wards, 58*^  N.  E.  4*^95;  Gandy  v.  Statp,  82  Ala.  61;  Sharkey 
V.  State,  33  Miss.  353. 

Frank  W.  Clancy,  Attorney  General,  Santa  Fe,  N". 
M.  and  George  E.  Bemley,  Attorneys  for  Eespondent. 

Construction  of  statute.  McCrary  v.  Williams,  154  S. 
W.  418;  15  Cyc.  320  and  cases  cited. 

Notice  and  proclamation  of  special  elections.  15  Cyc. 
322.  Requirements  of  statute  mandatory  or  directory.  Ho- 
gins  V.  Bullock,  121  S.  W.  164;  Hinkle  v.  Coleman,  92  N. 
E.  61;  State  v.  School  District,  124  Pac.  484;  People  v. 
Voorhees,  91  N.  Y.  S.  595;  State  v.  Russel,  51  X.  W.  465; 
•Fowler  v.  State,  3  S.  W.  255;  People  v.  Wood,  42  N.  E. 
536 ;  In  re  Pine  Hill,  33  N.  Y.  S.  181 ;  State  v.  Bemier,  33 
N.  W.  368 ;  Landcaster  v.  Hamon,  156  S.  W.  142. 

Can  the  election  be  attacked  collaterally?  23  Cyc.  101; 
Wesley  v.  State,  122  S.  W.  550;  Woodward  v.  State,  30  S. 
E.  522;  State  v.  Cooper,  8  S.  E.  134;  State  v.  Emery,  3 
S.  E.  810;  Gubb  v.  State,  21  S.  W.  190;  State  v.  Villiage, 
128  N.  W.  295 ;  People  v.  Foster,  58  N.  Y.  S.  574 ;  State 
V.  Gamma,  129  S.  W.  734. 

OPINION  OF  THE  COURT. 

PEE  CUEIAM — The  petitiojier  was  arrested  and  is  be- 
ing held  in  custody  by  the  Sheriff  of  Union  County,  for 
an  alleged  violation  of  Chapter  78,  Laws  1913.  The  Act 
provides  for  the  holding  of  elections  in  districts  in  the 
state,  upon  the  question  of  the  prohibition  of  tlie  sale  of 
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intoxicating  liquors  therein.  Section  3  of  the  Act  pro- 
1  hibits  the  holding  of  any  such     election     within  two 

months  preceding  any  other  election.  The  election  in 
this  case  was  held  on  the  21st  day  of  November,  1914,. 
whicli  was  within  sixty  days  next  preceding  the  biennial 
election  for  justices  of  tlie  peace  and  constables  in  all  of 
the  precincts  of  the  state,  as  provided  for  in  Section  3224, 
C.  L.  1897.  By  reason  of  the  prohibition  of  the  Act  of 
1913,  this  election  was  absolutely  null  and  void. 

It  follows  that  the  petitioner  is  not,  and  cannot  Iks 
charged  with  a  violation  of  Chapter  78,  Laws  of  1913,. 
supra. 

For  the  reasons  stated,  the  petitioner  will  be  discharged. 


(No.  1607,  March  21,  1914) 


IX  THE  MATTER  OF  THE  PROCEEDIXGS  LOOK- 
ING TO  THE  DISBARMENT  OF  A.  B.  REXE- 
HAX. 

SYLLABUS. 

1.  In  a  proceeding  looking  to  disbarment,  where  the  evi> 
dance  fails  to  show  that  the  relation  of  attorney  and  client 
existed,  an  attorney  at  law  in  his  dealings  with  a  party  in  a 
husinesB  transaction  is  under  no  greater  obligation  to  the 
party  with  whom  he  deals  than  a  person  not  an  attorney 
would  be. 

P.  651 

2.  Where  the  court  in  a  disbarment  proceeding  finds  upon 
conflicting  evidence,  that  the  case  has  not  been  established 
against  the  respondent  by  a  preponderance  of  evidence,  the 
charges  against  respondent  will  be  dismissed. 

P.  65a. 

Original  in  Supreme  Court.     Information  Dismissed. 
STATEMENT  OP  THE  CASE. 

This  is  a  proceeding  on  an  information  against  Alois  B. 
Renehan  for  disbarment,  filed  by  the  attorney  general  in: 
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accordance  with  the  recommendation  of  the  State  Board 
of  Bar  Examiners  of  the  State  of  New  Mexico,  under  and 
by  virtue  of  Chapter  53,  Session  Laws  of  1909  of  New 
Mexico.  The  information  contains  three  charges,  all  of 
which  allege  that  said  Kenehan,  being  at  all  times  therein 
specified,  duly  admitted  to  practice  law  before  this  court 
and  the  inferior  courts  of  the  State  of  New  Mexico,  has 
practiced  mischief  and  deceit,  has  been  unfaithful  to  the 
court  and  his  clients,  is  unworthy  of  public  confidence, 
and  has  not  demeaned  himself  as  an  attorney  in  the  courts 
of  this  state  uprightly  and  according  to  law,  and  has  com- 
mitted acts  to  which  disbarment,  as  a  consequence,  is  at- 
tached. 

The  first  charge,  in  effect,  alleges  that  by  virtue  of  a 
certain  decree  in  the  district  court  of  Rio  Arriba  county, 
in  cause  number  624,  entitled  Jose  Isabel  Martinez,  et  al.^ 
against  George  Hill  Howard  et  al.,  which  was  an  action  to 
quiet  title  and  to  partition  the  Juan  Jose  Lovato  Grant, 
and  that  in  said  suit,  the  east  three-fourths  of  the  south 
half  of  said  grant  was  set  apart  to  the  heirs  and  legal  rep- 
resentatives of  said  Juan  Jose  Lovato  in  fixed  proportions ; 
said  charge  further  alleges  that  all  of  said  heirs  executed 
a  power  of  attorney  to  one  George  Hill  Howard  empower- 
ing him  to  sell  their  interests  in  said  grant,  and  that  the 
said  Howard  in  executing  said  power  of  attorney  conveyed 
to  the  New  Mejcico  Irrigated  Lands  Company  for  the  sum 
of  twenty  thousand  dollars,  the  east  three-fourths  of  the 
south  half  of  the  Lovato  Grant,  hereinafter  called  the 
"heirs'  tract,"  and  that  said  company  mortgaged  said  tract 
to  said  Howard  to  secure  the  payment  of  the  purchase 
price;  that  upon  the  death  of  said  George  Hill  Howard, 
by  his  will  and  subsequently  by  decree  of  court,  his  son, 
G.  Volney  Howard,  was  substituted  as  trustee  for  his  de- 
ceased father,  that  said  G.  Volney  Howard  is  still  acting 
as  such  substituted  trustee  and  has  never  been  discharged ; 
it  further  alleges  that  the  said  entire  Lovato  Grant  was  sold 
to  Messrs.  Tutt  and  Skinner  of  Colorado  Springs,  and  that 
out  of  the  proceeds  of  said  sale  the  sum  of  twenty-four  thou- 
sand dollars  was  to  be  applied  to  the  purchase  of  the  heirs' 
tract,  and  that  said  amount  was  to  be  distributed  among 
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the  heirs  in  the  proportions  stated  in  the  decree  of  parti- 
tion in  said  cause  No.  624  in  the  district  court  of  Rio  Ar- 
riba county;  that  said  George  Hill  Howard  and  his  suc- 
cessor in  trust,  G.  Volney  Howard,  were  bound  by  the 
terms  of  the  trust  to  pay  to  each  of  the  cestuis  que  trans- 
tants  his  or  her  full  share  of  the  trust  fund  created  by  the 
sale  of  the  said  heirs'  tract  without  diminution;  that  said 
Renehan,  the  respondent,  represented  said  Tutt  and  Skin- 
ner, the  purchasers,  as  their  Xew  Mexico  attorney,  and  was 
fully  acquainted  with  all  of  the  foregoing  facts;  that 
thereafter,  during  December,  190S,  January,  February  and 
March,  1909,  said  Renehan  fraudulently,  corruptly  and  by 
misrepresentations,  contrary  to  his  duty  and  obligations  to 
his  clients,  and  contrary  to  his  oath  of  office  as  an  attorney, 
caused  and  procured  certain  of  the  heirs  of  Juan  Jose  Lo- 
vato  to  employ  him  as  their  attorney  and  to  execute  to  him 
assignments  of  their  interests  in  said  trust  fund,  by  false- 
ly and  fraudulently  representing  to  them  that  said  George 
Hill  Howard  did  not  intend  to  deal  fairly  with  them  and 
did  not  intend  to  pay  them  all  that  was  due  them ;  and  that 
he,  said  Renehan,  controlled  the  grant  and  could  easily  ob- 
tain the  money  for  them ;  that  it  was  necessary  for  them  so 
to  assign  their  interests  in  the  fund  to  him  in  order  to  col- 
lect the  money  due  them  as  heirs  and  assigns  of  Juan  Jose 
Lovato;  that  he,  the  said  Renehan,  well  knowing  the  fal; 
sity  of  these  statements,  being  fully  aware  and  advised  that 
under  the  terms  of  the  trust,  the  substituted  trustee,  G. 
Volney  Howard,  was  compelled  to  pay  said  heirs  without 
diminution  and  would  do  so  without  the  intervention  of 
any  attorney  whatsoever;  that  said  Renehan,  the  respon- 
dent, "prepared  the  assignments  so  procured  by  him  to  be 
signed  by  his  clients  as  aforesaid,  and  falsely  and  fraud- 
ulently represented  to  them  that  each  was  entitled  to  a 
certain  sum  as  his  or  her  proportionate  amount  of  the  total 
realized  from  the  sale  of  the  grant  *  *  *  with  in- 
tent to  cheat  and  defraud  them,  and  inserted  in  each  as- 
signment false  amounts;  whereas,  in  truth  and  in  fact, 
his  clients  were  entitled  to  amounts"  much  larger  than 
those  inserted  in  said  assignments,  '^concerning  which  said 
Renehan  was  fully  informed  when  he  made  such  false  and 
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fraudulent  representations  and, inserted  the  said  false  and 
fraudulent  amounts  in  the  assignments,  and  that  his  said 
clients  relying  on  his  statements,  without  any  knowledge  of 
their  falsity  and  believing  them  to  be  true  and  acting  un- 
der his  advice  as  their  attorney,  did  each  sign,  execute  and 
deliver  to  him  during  the  months  of  January  and  Febru- 
ary, 1909,  an  assignment  of  the  amount  due  as  represented 
to  them  by  him ;  that  said  Benehan  during  the  months  of 
January  and  February,  1909,  personally  or  through  his 
agents,  furnished  a  list  of  the  heirs  and  assigns  of  the  said 
Juan  Jose  Lovato,  purporting  truthfully  to  set  forth  the 
names  of  the  said  heirs  and  the  amounts  due  each  of  them 
*  *  *  whereas,  in  truth  and  in  fact,  the  amounts  listed 
were  falsified  and  were  much  less  than  the  actual  amounts 
due  them,  and  said  Benehan  having  prepared  assignments 
in  the  same  manner  and  form  and  with  the  same  fraudu- 
lent amounts  inserted  as  above  alleged,  did  procure 
through  the  eflforts  of  T.  B.  Catron,  an  attorney-at-law  of 
Santa  Fe,  New  Mexico,  and  by  means  of  the  same  false 
and  fraudulent  representations,  assignments  of  nearly  all 
of  the  remainder  of  the  Lovato  heirs,  and  having  thereby 
secured  said  assignments,  together  witii  those  of  his  clients, 
without  the  knowledge,  authority  or  consent  of  the  as- 
signors, and  with  intent  to  defraud  them,  did  fraudulently, 
wrongfully  and  unlawfully  raise  *  ♦  *  "  ^]^g 
amounts  of  said  assignments,  "and  thereupon  presented 
them  to  G.  Volney  Howard,  substituted  trustee  as  afore- 
said, on  or  about  the  twenty-eighth  day  of  April,  1909,  and 
said  substituted  trustee  thereupon  paid  over  to  said  Hene- 
hari  as  assignee  of  the  heirs  named  in  said  assignments, 
and  as  assignee  for  Antonio  Faustin  Lovato  and  others 
the  sum  of  seventeen  thousand  six  hundred  and  sixty-four 
dollars  and  twenty-five  cents,  and  that  at  the  time  said  G. 
Volney  Howard  was  without  any  knowledge  of  the  false 
and  fraudulent  practices  of  said  Benehan  as  herein  above 
set  forth,  by  virtue  of  which  said  assignments  had  been  ob- 
tained, and  paid  said  amounts  to  said  Benehan  in  com- 
plete ignorance  of  the  fact  that  the  assignors  had  been  so 
deceived,  defrauded  and  cheated."  "That  in  the  case  of 
the  assignments  procured  by  said  Catron,  said  Benehan 
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having  procured  tlie  money  paid  him  as  aforesaid,  and 
having  deducted  therefrom  the  difference  between  the 
amounts  originally  upon  the  assignments  and  the  amounts 
to  which  he  had  raised  said  assignments,  fraudulent- 
ly, unlawfully  and  without  right  retained  for,  and  ap- 
propriated to,  his  own  use  and  benefit  said  difference, 
and  the  balance  left  after  said  deduction,  said  Renehan^ 
paid  to  said  Catron  during  the  month  of  May,  1909;  and 
as  to  the  remaining  assignments  said  Eenehan,  without 
the  knowledge  of  his  clients,  fraudulently,  unlawfully  and 
without  right  appropriated  to  his  own  use  and  benefit  the 
difference  between  the  amounts  originally  shown  in  the 
assignments  and  the  sums  to  wliich  lie  raised  said  assign- 
ments as  hereinbefore  set  out,  and  utterlv  failed  to  account 
to  his  clients  for  the  amounts  so  unlawfully  appropriated  by 
him  to  his  own  use  and  benefit." 

'^That  said  respondent  represented,  as  his  attorney,  one 
Antonio  Faustin  Lovato,  whose  interest  in  the  said  grant 
as  an  heir,  amounted  to  the  sum  of  seven  hundred  and. 
fifty  dollars,  and  who  had  acquired  an  additional  interest 
by  purchase  from  one  Jose  Maria  Lovato  of  six  thousand 
dollars,  and  that  said  Renehan  well  knowing  and  being 
fully  informed  that  the  said  amounts  were  due  to  the  said 
Antonio  Faustin  Lovato,  represented  to  liim  that  he  could 
not  recover  the  same  without  employing  him  and  that 
there  was  due  him  by  virtue  of  his  heirship  the  sura  of 
four  hundred  dollars,  and  by  virtue  of  his  purchase,  the 
sum  of  thirty-two  hundred  dollars,  and  that  by  the  same 
false  and  fraudulent  representations,  he  prevailed  upon 
him  to  employ  him,  respondent,  to  collect  the  amount 
due  him  and  having  compromised  and  settled  the  claim 
without  suit  with  tlic  said  G.  Volney  Howard,  who  as  at- 
torney at  law  represented  Jose  Maria  Tx)vato  with  respect 
to  the  amount  due  Antonio  Faustin  Lovato  on  account  of 
his  purchase  from  Jose  Maria  Lovato  of  liis  interest,  for 
the  sum  of  five  thousand  dollars  and  having  collected  said 
amount  and  having  also  collected  the  amount  due  the  said 
Antonio  Faustin  Lovato  in  behalf  of  his  heirship  interest 
in  said  fund,  in  all  amounting  to  five  thousand  seven  hun- 
dred and  fifty  dollars,  did  pay  to  the  said  Antonio  Faustin 
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Lovato  the  sum  of  two  thousand  dollars,  and  falsely  and 
fraudulently  represented  to  him  that  that  amount  was  all 
that  was  due  him  after  deducting  his  fee,,  and  that  said 
Eenehan,  contrary  to  his  duty  and  obligation  to  his  client 
and  contrary  to  all  right  and  equity,  retained  and  withheld 
from  his  client,  Antonio  Faustin  Lovato,  and  appropriat- 
ed to  his  own  use  the  sum  of  three  thousand  seven  hun- 
dred and  fortv  dollars." 

"That  by  the  aforesaid  false  and  fraudulent  representa- 
tions and  by  said  deceitful  and  corrupt  practices,  said 
Renehan  fraudulent^'  converted  to  his  own  use  the  sum 
of  about  two  thousand  eight  hundred  and  forty  dollars, 
which  came  into  his  possession  by  virtue  of  his  employ- 
ment as  attorney  ♦  ♦  *  ^Lud  unlawfully  ajSpropri- 
ated  to  his  own  use  about  the  sum  of  one  thousand  nine 
hundred  dollars  from  those  who  made  assignments  to  him 
through  the  eflPorts  of  T.  B.  Catron,  as  above  alleged,  and 
that  by  means  of  said  false  and  fraudulent  representations 
he  fraudulentlv  converted  to  his  own  use  the  sum  of  three 
thousand  seven  hundred  and  fifty  dollars  which  came  into 
his  possession  by  virtue  of  his  employment  as  an  attorney 
by  Antonio  Faustin  Lovato,  as  above  set  forth/' 

The  second  charge  need  not  be  set  out  in  full,  but  so 
far  as  it  is  material  to  this  case  alleged  that,  "as  an  at- 
torney at  law  said  Renehan  was  employed  on  the  fifteenth 
day  of  December,  1909,  by  one  Arthur  H.  Gossett,  to  rep- 
resent the  said  Gossett  in  the  district  court  of  Rio  Arriba 
County  upon  a  charge  of  murder,  the  grand  jury  of  said 
district  court  having  indicted  said  Gossett  for  the  said 
offense  in  the  June,  1910  term  of  said  court;  that  the  said. 
Gossett  informed  the  said  Renehan  in  the  month  of  June, 
1911,  just  prior  to  the  trial  of  his  cause  at  the  1911  term 
of  the  district  court  of  Rio  Arriba  countv,  that  there  was 
a  certain  contract  in  existence  which  was  executed  on  the 
8th  day  of  June,  1910,  by  one  Silviano  Roibal  who  was 
then  and  there  the  duly  elected,  qualified  and  acting  sheriff 
of  said  county,  for  a  money  consideration,  offered  and  paid 
him  by  one  Elias  Clark,  of  Alcalde,  New  Mexico,  by  vir- 
tue of  which  said  contract  the  said  Silviano  Roibal  certi- 
filed  and  declared  that  he  would  see  said  Gossett  free  and 
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acquitted  of  the  charge  of  murder  then  pending  against 
him  as  aforesaid;  that  the  said  Eenehan  well  knew  that 
the  intent  of  said  contract*  and  agreement  was,  that  the 
said  Silviano  Boibal  should  corruptly,  unlawfully  and  im- 
properly influence , the  jurors  who  were  selected,  empanell- 
ed and  sworn  to  try  the  said  Gossett  upon  the  charge  of 
murder,  as  aforesaid,  and  said  Senehan  as  an  attorney  at 
law,  and  the  duly  sworn  officer  of  said  court,  well  knew 
that  such  corruption  and  bribery  of  said  officer  of  this 
court  was  unlawful  and  in  contempt  of  said  court,  and  by 
his  failure  to  disclose  said  corruption  and  bribery  to  said 
court  prior  to  the  trial  of  said  Gossett,  thereby  took  an  un- 
lawful and  corrupt  advantage  of  said  court,  contrary  to  his 
oath  of  office  as  an  attorney  at  law  and  in  contempt  of  the 
dignity  ftnd  authority  of  said  court,  it  being  then  and  there 
the  duty  of  the  said  Eenehan,  attorney  at  law,  to  uphold 
and  sustain  the  dignity  and  authority  of  said  court  and 
to  prevent  the  corruption  and  bribery  of  an  officer  of  said 
court,  and  then  and  there  to  disclose  an  attempt  to  corrupt 
the  jury  by  such  means,  and  especially  not  to  take  advant- 
age of  such  corruption  and  bribery  by  remaining  silent 
upon  his  discovery  of  the  fact,  and  that  the  said  Eenehan 
by  his  failure  to  disclose  said  cojiditions  and  by  going  to 
trial  with  full  knowledge  of  the  existence  of  the  contract 
and  of  its  intents  and  purposes,  gave  his  consent  to  it  and 
to  the  corruption  of  an  officer  of  the  court,  and  took  ad- 
vantage of  it,  contrary  to  his  oath  of  office  and  in  contempt 
of  that  court." 

Said  second  charge  further  alleges  "that  the  trial  in 
the  month  of  June,  1911,  resulted  in  a  mistrial  and  the 
cause  did  not  come  up  for  trial  again  until  November,  1912, 
and  during  all  the  time  from  June  1911,  until  November, 
1912,  said  Eenehan  was  fully  informed  and  knew  of  the 
existence  of  the  contract,  but  prior  to  the  November,  19155 
term  of  the  court  E.  P.  Davies,  an  attornev  at  law  and  a 
former  partner  of  the  said  A.  B.  Eenehan,  disclosed  to  the 
District  Attorney  Alexander  Bead,  the  fact  of  the  existence 
of  the  contract  *  ♦  ♦  and  said  Alexander  Read 
went  to  said  A.  B.  Eenehan  and  told  him  that  he  knew 
about  the  contract  and  stated  that  he  would  discharge  the 
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petit  jury  which  had  been  empanelled  for  the  term; 
whereupon  the  said  A.  B.  Renehan  went  to  the  said  Qos- 
sett  and  advised  him  of  the  facts  and  that  the  first  panel 
of  the  petit  jury  had  been  discharged  because  of  the  dis- 
covery by  the  District  Attorney;  that  thereafter  a  new 
panel  was  called,  which  upon  the  trial  of  the  cause,  found 
the  said  Gossett  not  guilty  and  the  court  discharged  him  ac- 
cordingly." 

The  third  charge  alleged  unprofessional  conduct  and 
prayed  disbarment  on  account  of  certain  actions  of  said 

respondent  in  the  cause  of  Retsch  v.  Renehan,  Xo 

in  the  district  court  of  Santa  Fe  county,  afterwards  ap- 
pealed to  this  court,  cause  No.  ^ in  said  court.    This 

charge  was  demurred  to  on  the  grounds,  among  others, 
that  nothing  therein  showed  unwoi-thiness  or  infidelity  as 
an  attorney,  which  would  subject  respondent  to  the  penalty 
of  disbarment.  This  demurrer  was  at  a  former  hearing  of 
this  cause  sustained  and  is  not  now  before  us  for  consider- 
ation. 

The  respondent  answered  the  first  charge  alleging,  in  ef- 
fect, that  he  was  not  the  attorney  for  the  parties  in  ques- 
tion but  acted  only  as  a  broker  of  Messrs.  Tutt  and  Skinner 
who  had  purchased  the  Lovato  Grant  and  that  he  took 
from  the  various  heirs  absolute  assignments  of  their  inter- 
ests at  prices  agreed  upon  with  them ;  respondent  further 
answered  that  he  practiced  no  deceit  upon  said  Catron 
nor  upon  said  Howard  in  his  transactions  with  them  re- 
garding the  assignment  of  these  interests  and  that  further 
as  to  the  heirs  of  the  Lovato  Grant,  who  were  his,  the  re- 
spondent's clients,  he  made  a  full  and  fair  disclosure  of 
all  the  facts  in  relation  to  his  purchase  of  their  interests 
and  entered  into  a  new  contract  with  them  for  the  sale  of 
their  interests  in  the  grant. 

The  respondent  demurred  to  the  second  charge  of  the 
information  on  th€  ground  that  the  knowledge  of  said  cor- 
rupt bargain  was  received  by  him  as  a  privileged  communi- 
cation between  attorney  and  client.  This  demurrer  was 
overruled,  and  the  defendant  answered  denying  that  he 
had  any  knowledge  of  such  corrupt  bargain  prior  to  the 
first  trial  of  the  case  at  the  June  term,  1911,  and  further 
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alleging  that  upon  learning  of  it  after  such  term  he  in- 
formed the  District  Attorney,  and  through  him  the  court, 
of  such  corrupt  bargain  and  that  the  jury  panel  at  the  next 
trial  of  the  cause  was  dismissed  in  consequence  of  such  in- 
formation, irpon  the  trial  of  the  issue  raised  by  the  sec- 
ond charge,  the  state's  witness,  Gossett.  was  unable  to  tes- 
tify positively  that  he  informed  the  respondent  of  the  afore- 
said corrupt  bargain  before  the  first  trial  but  testified  that 
he  coukl  not  say  positively  whether  he  %o  informed. Bene- 
han  before  or  after  the  first  trial.  Upon  the  failure  of 
said  Gossett  to  testify  as  to  Renehan's  knowledge  of  the 
corrupt  bargain  before  the  first  trial  of  the  case,  the  At- 
torney General  dismissed  the  second  charge  against  the  re- 
spondent. 

This  then  leaves  only  the  first  charge  for  the  considera- 
tion of  the  court  at  this  time. 

OPINION. 

RAYNOLDS,  District  Judge — ^The  charges  in  this  case 
arose  out  of  the  sale  of  the  Juan  Jose  Lovato  Grant.  The 
undisputed  evidence  shows  that  the  title  to  this  grant  had 
been  confirmed  and  the  south  half  set  apart  to  the  legal 
heirs  ajid  representatives  of  Juan  Jose  Lovato;  that  later 
a  suit  for  partition  of  the  grant  was  brought,  and  that  one- 
fourth  of  the  south  half  was  given  to  the  attorneys  as  a  fee 
for  prosecuting  such  suit,  thus  leaving  the  east  three- 
fourths  of  the  south  one-half  of  the  grant  to  the  heirs, 
whose  fractional  interests  were  shown  bv  the  decree  of  the 
court  in  said  action;  it  further  appears  that  all  the  heirs 
and  assigns  of  Juan  Jose  Lovato  gave  to  George  Hill  How- 
ard a  power  of  attorney  to  sell  their  interests  in  said  east 
three-fourths  of  the  south  half  known  as  the  ^^heirs'  tract," 
at  a  certain  price  per  acre,  and  that  after  several  attempts, 
said  Howard  finallv  sold  the  said  heirs'  tract  to  the  New 
Mexico  Irrigated  Lands  Company  for  the  sum  of  twenty 
thousand  dollars,  and  took  a  mortgage  from  said  company 
to  secure  the  payment  of  the  money.  The  New  Mexico  Ir- 
rigated Lands  Company  never  paid  the  purchase  price,  and 
at  the  time  the  entire  grajit  was  bought  by  Messrs.  Tutt  & 
Skinner,  about  December  first,  1908,  the  mortgage  and  in- 
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terest  thereon  amounted  in  round  figures  to  the  sum  of 
twenty-four  thousand  dollars.  At  the  time  of  the  pur- 
chase of  the  grant  hy  Tutt  &  Skinner  the  purchasers  did 
not  pay  cash,  but  gave  their  notes  payable  in  one  year,  and 
also  assumwl  the  twenty-four  thousand  dollar  mortgage 
on  the  heirs'  tract. 

The  first  charge  may  properly  be  divided  into  three  di- 
visions, in  regard  to  the  respondent's  relations  to  the  Lo- 
vato  heirs ;  first,  as  to  those  heirs  w^ho  were  neither  clients 
of  respondent  nor  clients  of  Catron  &  Catron;  second,  as 
to  such  heirs  as  were  clients  of  Catron  &  Catron ;  and  third, 
as  to  those  heirs  who  were  respondent's  clients. 

As  to  the  first  set  of  Lovato  heirs,  the  respondent  testi- 
fied that  he  acted,  not  in  the  capacity  of  an  attorney  at 
law  for  them,  but  simply  as  a  broker  of  Messrs.  Tutt  & 
Skinner,  the  purchasers  of  the  grant,  who  had  by  such  pur- 
chase assumed  the  mortgage  of  the  New  Mexico  Irrigated 
Lands  Company ;  that  the  purchasers  had  given  their  notes 
for  the  purchase  price,  due  iji  one  year,  and  that  they  were 
desirious  of  discounting  those  notes  and  closing  out  the 
matter  for  the  smallest  amount  of  money  possible;  that 
there  was  some  discussion  in  regard  to  a  proposed  foreclos- 
ure of  the  mortgage  but  that  it  was  finally  decided  to  pur- 
chase the  interests  of  the  mortgagees,  and,  to  effect  this 
plan,  the  respondent  undertook  to  buy  the  outstanding  in- 
terests of  the  Lovato  heirs  under  the  mortgage.  The  testi- 
mony of  the  respondent  as  to  the  agreement  with  Messrs. 
Tutt  &  Skinner  is  corroborated  by  other  witnesses  and  is 
not  disputed,  and  in  furtherance  of  this  agreement  and  to 
carry  out  the  plan  made  with  Messrs.  Tutt  &  Skinner,  the 
respondent  sent  letters  to  his  agents,  enclosing  blank  forms 
of  assignment  for  execution  by  the  heirs.  These  assign- 
ments purported  to  convey  to  him  the  entire  interest  of 
the  heir  in  the  mortgage  for  which  the  heir  agreed  to  ac- 
cept a  certain  amount,  which  was  inserted  in  the  assign- 
ments. These  assignments  were  all  in  the  same  form,  one 
of  which  reads  as  follows: 

"Whereas,  the  undersigned,  was  awarded  an  interest  in 
that  part  of  tlie  Juan  Jose  Lovato  grant  which  was  alloted 
bv  the  decree  of  the  court  to  the  heirs  of  the  grantee  and 
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his  assigns,  and  is  commonly  known  as  the  'heirs'  tra^t"; 
and 

Whereas,  the  undersigned  afterwards  gave  a  power  of 
attorney  to  George  Hill  Howard  to  sell  and  dispose  of 
such  interest;  and 

Whereas,  afterwards  the  said  Howard  disposed  of  and  sold 
such  interest  but  did  not  obtain  the  money  for  which  it 
was  sold ;  and 

Whereas,  there  is  due  to  me  after  paying  fees  and  com- 
missions the  sum  hereinafter  stated : 

Xow,  therefore,  in  consideration  of  the  premises,  I,  the 
undersigned,  hereby  assign  and  set  over  to  A.  B.  Eenehan, 
all  my  right,  title  and  interest  in  the  said  "heirs'  tract" 
and  any  moneys  due  to  me  by  said  Howard,  directly  or  in- 
directly, for  and  on  account  thereof,  and  hereby  empower 
him  to  collect  and  recover  and  adjust  the  same  in  such 
manner  as  he  may  be  advised,  in  my  name  or  otherwise,  at 
his  election,  on  condition  as  follows,  to-wit : 

1.  That  this  writing  shall  be  deposited  in  the  First 
National  Bank  of  Santa  Fe,  New  Mexico,  by  me,  with  di- 
rections to  deliver  the  same  to  the  said  Renehan,  or  his 
order,  when,  within  ten  days  of  the  date  of  such  deposit, 
he  deposits  or  causes  to  be  deposited  to  my  credit  in  said 
bank,  the  sum  of  $287.50. 

2.  In  order  to  identify  myself  as  the  person  rightfully 
entitled  to  said  payment  and  share  I  further  certify  that 
my  father's  name  was  Polito  Lovato,  that  my  mother's 
name  was  Maria  Antonia  Garcia  de  Lovato,  that  the  name 
of  my  paternal  grandfather  was  Ysidro  Tx)vato,  that  the 
name  of  my  paternal  grandmother  was  Beatris  Ijovato,  that 
the  name  of  my  maternal  grandfather  was  Antonio  Urvan 
Garcia,  ajid  that  the  name  of  my  maternal  grandmother  was 
Maria  Dolores  Garcia. 

3.  I  hereby  certify  that  I  have  not  sold  or  assigned  my 
rights  as  against  said  Howard  to  any  other  person  than  the 
said  Renehan,  and  I  admit  that  the  said  sum  of  money, 
when  deposited  by  the  said  Renehan,  shall  have  been  de- 
posited by  him  to  my  credit  on  the  strength  and  in  reliance 
upon  the  declarations  in  paragraphs  2  and  3  hereof. 
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4.  The  deposit  by  me  of  this  writing  with  the  said 
First  National  Bank  of  Santa  Fe,  New  Mexico,  shall  be 
sufficient  instruction  to  it  to  carry  out  the  purposes  thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  this 
24th  day  of  February,  1909. 

(Signed)        Marcelino  Lovato. 
TEEEITOEY  OF  NEW  MEXICO, 

COUNTY  OF  BIO  AREIBA.        S.  S. 

On  this  24th  Day  of  February,  1909,  before  me  person- 
ally appeared  Marcelino  Lobato  to  me  well  known  to  be  the 
same  person  described  in  and  who  executed  the  foregoing 
instrument  and  acknowledged  to  me  that  he  executed  the 
same  as  his  free  act  and  deed. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
notarial  seal  the  day  and  year  first  written  in  this  certifi- 
cate. 

(Signed)       Quinby  A.  Woodward. 

NOTAEY  PUBLIC. 

We  hereby  certify  that  we  know  the  person  whose  name 
is  signed  to  the  foregoing  assignment  to  be  the  same  per- 
son he  pretends  to  be. 

(Signed)     Q.  Woodward. 
(Seal)  (Signed)     Tom  Lobato. 

Dec ..,  1908.^^ 

An  inspection  of  the  above  assignment  shows  that  it  is 
an  absolute  conveyance  or  sale  to  the  respondent,  which 
the  owners  of  the  respective  interests  in  the  grant  had  a 
right  to  make  if  they  so  desired,  and  the  evidence  as  to 

this  transaction,  showing  no  relation  of  attorney  and 
1  client  between  respondent  and  said  heirs,  the  respond- 
ent was  not  charged  with  any  duty  when  purchasing 
from  these  heirs,  to  make  disclosure  to  them  of  the  facts 
then  within  his  knowledge. 

The  court  is  of  the  opinion  that  although  the  amounts 
due  the  respective  heirs  under  the  mortgage  could  prob- 
ably have  been  collected  from  the  substituted  trustee,  G. 
Volney  Howard,  without  discount  when  the  notes  should 
become  due  and  the  mortgage  paid,  nevertheless  these  heirs 
had  the  right  to  sell  their  interests  for  cash  at  a  discount 
to  the  respondent  or  any  other  person  for  the  amount  he 
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was  willing  to  pay  them  and  that  they  were  willing  to  ac- 
cept, and  his  purchase  from  the  heirs  of  their  interests  in 
the  mortgage,  which  Tiitt  &  Skinner  had  assumed,  is  in  no 
way  improper  and  not  ground  for  disbarment. 

As  to  tlioFe  heirs  who  were  the  clients  of  Catron  &  Cat- 
ron, there  appears  to  be  a  conflict  in  the  evidence  as  to 
just  what  took  place.  It  is  admitted  that  copies  of  the  as- 
signments, as  set  forth  above,  were  sent  by  the  respondent 
and  his  agents  to  the  various  Lovato  heirs;  that  some  of 
the  heirs  who  had  received  these  forms  of  assignments 
from  respondent  and  his  agents,  not  caring  to  deal  directly 
with  the  respondent,  employed  the  firm  of  Catron  &  Cat- 
ron to  look  after  their  interests  in  this  behalf;  it  further 
appears  that  these  heirs  came  to  the  office  of  Catron  & 
(^atron,  bringing  with  them  the  form  of  the  assignments 
•set  forth  above ;  that  two  of  their  number  were  sent  by  Mr. 
Catron  to  the  office  of  Mr.  Renehan  for  the  purpose  of  ob- 
taining a  list  of  the  heirs  and  the  amounts  due  them. 
There  is  a  conflict  in  the  evidence  as  to  what  happened 
from  this  point  on.  The  witness  T.  B.  Catron  testified 
that  he  understood  from  Renehan,  that  he,  Renehan,  was 
paying  Catron's  clients  the  full  amounts  of  their  claims, 
and  further  testified  that  he  did  not  look  at  the  amounts 
set  out  in  the  assignments  but  assumed  from  what  Rene- 
han had  said  to  him  that  the  amounts  which  his  clients 
were  to  receive  from  Renehan,  as  shown  by  the  list,  were 
the  full  amounts  due,  without  deductions,  for  their 
proportionate  shares  in  the  grant  as  fixed  by  the  decree 
in  the  partition  suit ;  he  further  testified  that  he  knew  that 
Renehan  was  the  agent  of  the  purchaser  and  that  the 
money  for  the  purchase  of  the  grant  was  being  paid 
through  him,  and  that  he  did  not,  owing  to  representations 
made  to  him  by  Renehan,  read  over  the  assignments  care- 
fully nor  look  at  the  decree  in  the  case  to  learn  what  the 
fractional  interests  were  nor  make  anv  calculations  as  to 
the  amounts  of  money  coming  to  his  clients  thereunder. 
The  respondent,  on  the  other  hand,  testified  that  he  made 
no  representations  whatever  as  to  the  amounts  on  the  lists 
1)eing  the  full  amounts  that  were  due  the  clients  of  Cat- 
Ton  &  Catron,  but  merelv  that  these  amounts  were  the 
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sums  he  was  willing  to  pay  for  the  interests  of  those  heirs ; 
he  testified  as  to  a  conversation  with  Catron  in  which  the 
latter  said:  "Is  this  all  you  are  paying  for  these  inter- 
ests?" and  on  being  informed  that  it  was,  that  Mr.  Cat- 
ron  stated,  "See  that  the  payment  is  made  through  me," 
and  respondent  further  denied  that  he  in  any  way  misled 
Mr.  Catron  by  any  statement  or  that  he  made  any  repre- 
sentations to  him  that  were  false. 

As  to  those  heirs  who  were  the  clients  of  respondent,  the 
respondent  testified,  and  there  is  no  direct  evidence  except 
inferences  which  might  *be  drawn  to  the  contrary,  that  he 
fully  informed  all  of  them  as  to  just  how  much  money 
they  could  receive  from  the  substituted  trustee,  when  the 
notes  matured  and  how  much  if  they  would  accept  the 
cash  payment  immediately,  instead  of  waiting  until  the 
notes  of  Tutt  &  Skinner  should  mature,  which  was  a  pe- 
riod of  about  one  year.  We  find,  in  the  absence  of  any 
direct  testimony  to  the  contrary,  that  respondent's  clients 
fully  understood  the  situation,  signed  the  assignments  and 
accepted  from  him  the  cash  set  forth  therein  as  the  amounts 
due  them,  and  that  the  consideration  of  such  acceptance  of 
a  smaller  amount  than  they  would  otherwise  have  received, 
was  the  fact  that  the  money  was  to  be  promptly  paid  in 
cash. 

The  above  statement,  as  to  those  heirs  admitted  to  be 
clients  of  respondent,  applies  to  ail  of  them,  except  An- 
tanio  Faustin  Lovato,  who  was  also  concededly  a  client 
of  respondent.  As  to  the  transaction  between  the  respond- 
ent and  Antonio  Faustin  Lovato,  there  is  a  direct  conflict 
of  testimony.  It  appears  that  Antonio  Faustin  was  a 
claimant  of  two  separate  rights  in  the  Lovato  grant,  one  in 
his  own  name  and  one  as  assignee  of  Jose  Maria  Lovato, 
the  latter  being  the  owner  of  a  very  large  interest  in  the 
grant  and  who  had  assigned  it  to  Antonio  Faustin  for  a 
small  sum  of  money.  It  appeared  that  G.  Volney  Howard 
represented,  as  attorney  at  law,  Jose  Maria  Lovato,  and 
that  he  was  attempting  to  set  aside  this  assignment  to  An- 
tonio Faustin  on  the  ground  of  fraud,  and  to  obtain  a 
larger  sum  of  money  for  his  client,  Jose  Maria.  The  re- 
spondent testified  that  in  his  conference  with  his  client. 
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Antonio  Faustin  Lovato,  in  which  this  matter  was  fully 
discussed,  he  informed  Antonio  Faustin  of  all  the  facts 
in  the  case;  that  is,  that  Howard  as  the  attorney  for  Jose 
Maria,  was  attacking  the  validity  of  the  assignment,  and 
that  if  suit  were  instituted  it  was  impossible  to  tell  how 
much  Antonio  Faustin  would  be  able  to  obtain  under  this 
assignment  from  Jose  Maria.  Respondent  further  testified 
that  he  made  full  disclosure  of  the  situation  to  Antonio 
Faustin  and  that  Antonio  Faustin  rather  than  take  any 
chances  of  losing  all  under  the  assignment  in  a  contest  be- 
tween himself  and  Jose  Maria,  agreed  with  the  respondent 
to  accept  the  sum  of  two  thousand  dollars  and  to  sell  his  own 
interest  and  also  his  claim  under  the  Jose  Maria  assign- 
ment to  the  respondent,  and  to  allow  the  respondent  to 
obtain  what  he  could  on  them  for  himself,  whether  it  was 
more  or  less  than  the  sum  of  two  thousand  dollars.  This 
understanding  as  testified  to  by  the  respondent  and  the 
full  disclosure  therein  made  to  Antonio  Faustin  is  denied 
by  the  latter,  who  testified  that  he  did  not  know  what  the 
amount  of  his  interest  was  nor  that  of  his  assignor,  Jose 
Maria,  and  that  he  accepted  the  two  thousand  dollars  be- 
lieving it  was  the  total  amount  due  him  in  his  own  right 
and  as  assignee  without  any  deduction.  He  testified  fur- 
ther that  the  assignments  were  not  read  over  to  him.  The 
testimony  of  Antonio  Domingo  Lovato,  the  brother  of  An- 
tonio Faustin,  who  was,  present  at  this  conversation,  is  the 
.only  other  testimony  on  this  point  bearing  upon  the  agree- 
ment, and  it  is  not  directly  corrobative  of  either  that  of 
the  respondent  or  of  Antonio  Faustin;  he  testified,  how- 
ever, that  the  assignments  and  papers  in  question  were 
read  over  to  Antonio  Faustin  in  his  presence.  There  was 
also  a  letter  put  in  evidence  from  the  daughter  of  Antonio 
Faustin,  who  had,  by  his  authority,  charge  of  his  corres- 
pondence generally,  acknowledging  the  receipt  of  the  two 
thousand  dollars  and  expressing  entire  satisfaction  with 
the  transaction. 

As  a  part  of  the  charge  in  this  case  it  is  alleged  that 
the  amounts  originally  entered  in  the .  assignments  and 
which  amounts  were  paid  to  the  various  Lovatos,  were  sub- 
sequently raised  by  the  respondent  to  correspond  to  the 
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amounts  ttey  were  rightfully  entitled  to  receive  without  de- 
duction, and  that  these  assignments,  so  changed,  were  pre- 
sented to  6.  Volney  Howard,  substituted  trustee,  and  by 
him,  paid,  and  that  thereby  the  substituted  trustee  was  de- 
ceived into  paying  to  said  Henehan  the  full  amounts  of 
said  claims. 

The  only  evidence  to  support  this  charge  is  found  in  the 
testimony  of  the  substituted  trustee,  who  states  that  he 
did  not  observe  the  amounts  inserted  in  the  assignments 
when  checking  over  the  same  with  the  respondent,  saying 
that  he  examined  them  only  as  to  the  form.    The  witness 
further  testified  that  he  had  no  mind  or  memory  for  fig- 
ures or  ability  to  make  calculations,  and  that  he  had  turned 
the  entire  matter  over  to  the  First  National  Bank  of  Santa 
Fe,  assuming  that  the  figures  inserted  in  the  assignments 
were  the  correct  ones,  and  that  the  Lovato  heirs  were  ob- 
taining the  full  amount  that  they  were  entitled  to,  with- 
out deductions.    The  respondent  testified  that  subsequently 
to  the  payment  of  these  amount  to  him  on  such  assign- 
ments, he  was  requested  by  the  substituted  trustee,   6. 
Volney  Howard,  to  raise  the  amounts  so  that  they  would 
correspond  with  the  amounts  iactually  due  the  Lovato  heirs 
under  the  mortgage,  in  order  that  these  assignments  would 
stand  as  receipts  for  the  amounts    that    the    substituted 
trustee  had  paid  out  under  the  mortgage  for  the  Lovato 
heirs.     The  witness,  Howard,  did  not  deny  that  such  in 
truth  was  the  case,  although  he  was  examined  at  length 
and  in  detail  concerning  it.    In  this  state  of  the  evidence 
the  court  can  come  to  but  one  conclusion,  which  is  that 
the  figures  in  the  assignments  were  not  raised  as  alleged, 
but  were  raised  at  the  request,  and  for  the  purposes,  of 
the  substituted  trustee  subsequent  to  the  time  of  the  pay- 
ment of  the  assignments. 

There  is  a  charge  that  the  respondent  solicited  persons 
to  employ  him  as  an  attorney,  but  the  evidence,  on  the  con- 
trary, we  think  showed  that  as  to  those  Lovatos  who  were 
admittedly  his  cfients,  they  had  written  to  him  and  em- 
ployed him  on  account  of  their  dissatisfaction  with 
other  counsel,  which  dissatisfaction  was  based  on  the  delay 
in  obtaining  the  money  for  their  interests  in  the  grant. 
As  to  the  others,  the  evidence,  we  think,  does  not  support 
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the  contention  that  the  respondent  solicited  any  of  them 
to  employ  him  as  an  attorney,  his  dealings  with  them  be- 
ing as  hereinbefore  set  forth,  that  is,  as  a  purchaser  of 
their  interests  in  the  grant. 

The  evidence  in  this  case  was  voluminous  and  cannot 
be  set  out  at  any  length  in  this  opinion.  It  was  heard  by 
the  court  in  the  first  instance  and  when  transcribed  was 
read  and  carefully  considered.  The  decision  of  the  court 
in  a  case  of  this  kind  necessarily  rests  upon  the  weight 
given  to  the  evidence  adduced.  Tlie  authorities  in  dis- 
barment proceedings  are  not  uniform  as  to  whether  such  « 
suit  is  civil  or  criminal,  and  also  as  to  the  amount  of  proof 
necessary  to  sustain  the  charges.  By  some  courts  it  i< 
held  that  being  criminal  the  charge  should  be  proven 
beyond  a  reasonable  doubt,  and  by  others  it  is  held  that 
all  that  is  required  is  that  the  charge  be  established  by  a 
preponderance  of  evidence,  like  any  civil  case.  Some  of 
the  courts  attempt  to  take  a  middle  ground,  as  to  the 
amount  of  proof  required,  using  such  phrases  as  "clear 
preponderance  of  evidence"  and  the  like,  but  whatever  view 
is  taken  of  the  character  of  the  proceeding,  whether  civil, 
where  the  case  should  be  established  by  a  preponderance 
of  evidence,  or  criminal,  where  it  should  be  established 
beyond  a  reasonable  doubt,  or  some  middle  ground,  the 
court  is  of  the  opinion,  under  all  the  evidence  submitted 
to  it  and  after  carefully  weighing  and  considering  it,  that 
a  case  for  disbarment  has  not  been  established. 

We  approve  of  the  langauge  used  in  the  case,  in  Re 
Hamilton  Baless,  28  Mich.,  508,  where  the  supreme  court, 
speaking  through  Justice  Cooley  says.  '^While  not  strictly 
a  criminal  prosecution,  it  is  of  that  nature,  and  the  punish- 
ment, in  prohibiting  the  party  following  his  ordinary  oc- 
cupation, would  be  severe  and  highly  penal.  The  majority 
of  the  court  are  not  satisfied  that  the  evidence  gives  such 
clear  support  to  the  charges  as  should  be  required  in  such 
cases."  Again,  in  the  case  of,  In  Re  Raymond,  53  Pac. 
900,  the  court  said :  **This  accusation  is  in  the  nature  of 
a  criminal  charge,  and  all  intendments  are  in  favor  of  the 
accused.  The  accusation  is  not  sufficient  if,  all  its  state- 
ments being  true,  the  accused  could  be  innocent.     ♦     ♦     * 
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A  construction  favorable  to  innocence  must  be  given,  if 
possible/'  This  court,  in  the  case.  In  Ee  Catron,  8  N.  M. 
253,  in  passing  upon  the  question  of  the  amount  of  proof 
required  in  a  disbarment  proceeding,  lays  down  the  law  as 
follows :  "But  a  result  which  is  so  humiliating  in  its  effects 
and  so  disastrous  in  i*s  consequences  to  the  respondent, 
should  not  be  reached  upon  circumstances  that  appear 
merely  suspicious,  but  only  upon  that  credible  and  con- 
vincing testimony  which  will  lead  with  reasonable  certain- 
ty to  the  establishment  of  his  guilt.  *  *  ♦  *  This 
right  and  privilege  (of  his  profession)  should  not  be  de- 
stroyed or  taken  from  him,  and  he  be  deprived  of  its  bene- 
fits and  driven  in  humiliation  and  disgrace  from  his  pro- 
fession, unless  upon  reliable  proof, — such  proof  as  would 
be  sufficient  to  satisfy  the  minds  of  the  court  in  determin- 
ing questions  involving  the  liberty  and  property  of  a  cit- 
izen." It  would  be  useless  to  multiply  authorities  where 
the  law  is  plain,  and  the  question  for  the  court  is  the 
weight  to  be  given  to  the  evidence,  and  we  shall  content 
ourselves  with  the  above  quotations. 

Whether  respondent  is  civilly  liable  to  any  of  the  parties 
who  claim  to  have  been  injured  by  him,  we  do  not  decide. 
It  may  be  that  the  circumstances  shown  in  this  case  might 
authorize  a  recovery  from  the  respondent  by  some  of  the 
parties  with  whom  he  dealt.  Where  a  transaction  between 
an  attorney  and  his  client,  of  advantage  to  the  attorney, 
is  called  in  question,  in  an  ordinary'  civil  action,  the  bur- 
den is  upon  the  attorney  to  show,  that  not  only  that  he  used 
no  undue  influence,  but  that  he  gave  his  client  all  the  in- 
formation and  advice  which  it  would  have  been  his  duty 
to  give  if  he  himself  had  not  been  interested,  and  that  the 
transaction  .was  as  beneficial  to  the  client  as  it  would  have 
been  had  the  client  dealt  with-  a  stranger,  and  slight  evi- 
dence of  over-reaching  in  such  a  case  will  justify  a  recision 
of  the  contract.  Whether  the  facts  in  this  case,  however, 
would  authorize  a  recovery  from  the  respondent  is  not  for 
us  to  decide. 

Where,  however,  such  a  transaction  is  called  in  ques- 
tion in  disbarment  proceedings,  where  all  intendments  are 
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in  favor  of  the  accused,  the  rule  above  stated  does  not 
apply,  but  the  burden  is  upon  the  state  to  clearly  estab- 
2  lish  the  wrong-doing  of  the  attorney.  The  charges  relied 
upon  for  disbannent,  not  having  been  clearly  establish- 
ed and  sustained,  the  information  will  be  dismissed,  and, 
IT  IS  SO  ORDERED. 


(No.  1607,  December  31,  1914) 

In  the  Matter  of  the  Proceedings,  Looking  to  the  Disbar- 
ment of  A.  B.  RENEHAN. 

OPINION  ON  REHEARINp. 

RAYNOLDS,  D.  J. — ^The  real  facts  in  this  case,  as  we 
understand  them,  mav  be  brief Iv  stated  as  follows : 

The  respondent,  in  June,  1908,  was  employed  by  one 
Antonio  Paustin  Lovato,  in  behalf  of  himself  and  his  four 
brothers,  to  collect  the  amount' of  money  due  them  under 
the  $20,000  mortgage.  The  respondent  had  not  solicited 
this  employment,  and  had  not  theretofore  had  any  relation 
with  these  five  Lovatos,  and  he  did  not  even  know  them. 
It  was  proposed  by  these  Ijovatos  and  agreed  at  that  time, 
that  he  should  receive  one-third  of  the  amount  of  the  re- 
covery. The  fund  out  of  which  the  recovery  was  to  be  had 
was  a  mortgage  for  $20,000,  executed  in  February,  1905. 
At  that  time  it  was  assumed  that  Antonio  Faustin  Lovato 
had  acquired  the  interest  of  Jose  Maria  Lovato  by  deed, 
and  that  he  would  be  entitled,  consequently,  to  one-fourth 
of  the  entire  fund,  bv  reason  of  this  convevance.  If  this 
arrangement  had  been  carried  out,  the  respondent  would 
have  received  $2,916.66,  being  made  up  of  one-third  of  the 
Jose  Maria  Lovato  interest;  netting  $5,000,  after  paying 
Mr.  Howard  $1,000,  whicli  would  amount  to  $1,666.66,  and 
one-third  of  $750  coming  to  the  said  Faustin  for  an  inter- 
est he  inherited,  and  one-third  of  $750  for  each  of  his 
four  brothers,  amounting  to  $1,250.  The  respondent  fin- 
ally received  $3,750  out  of  the  transaction,  but  there  were 
three  other  brothers  not  his  clients  from  whom  he  received 
$350,  each  by  purchase  of  their  interests,  amounting  to  $1,- 
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050,  making  a  total  of  $3,966.66.  The  respondent  never,  at 
any  time,  bore  any  relation  of  attorney  to  any  of  the  other 
Lovato  heirs. 

In  June,  1908,  Messrs.  Tutt  &  Skinner,  of  Colorado 
Springs,  took,  an  option  to  purchase  all  of  the  Lovato 
grant  for  the  sum  of  $175,000.  This  option  ran  until  the 
15th  day  of  October,  1908,  and  was  afterwards  renewed, 
and  was  finally  exercised  by  Messrs.  Tutt  &  Skinner,  on 
the  7th  or  8th  day  of  December,  1908. 

At  that  time,  George  Hill  Howard,  trustee  for  the  Lo- 
vato heirs,  and  to  whom  the  mortgage  had  been  executed 
for  the  $20,000,  his  son,  6.  Volney  Howard,  and  after- 
wards substituted  trustee,  the  respondent,  Messrs.  Tutt  & 
Skinner,  and  Judge  Ira  Harris,  met  in  Colorado  Springs 
and  effected  a  sale  of  the  property  to  Messrs.  Tutt  &  Skin- 
ner. The  entire  purchase  price  for  the  grant  was  either 
paid  or  arranged  for  at  that  time,  except  the  money  to  pay 
off  the  $20,000  mortgage. 

The  testimony  is  not  entirely  clear  as  to  what  the  under- 
standing .was  between  the  parties  as  to  just  when  this 
mortgage  was  to  be  paid,  but  all  of  them  agreed  that  at  that 
time  the  mortgage  was  to  be  assumed  and  paid.  The  re- 
spondent testified  that  it  was  agreed  that  the  purchasers 
might  take  one  year  within  which  to  pay  off  this  mortgage, 
if  thev  so  elected,  and  that  it  was  understood  that  thev 
were  not  to  pay  any  attorneys'  fees  or  costs,  but  simply 
the  amount  of  principal  and  interest.  This  mortgage  at  this 
time  was,  of  course,  long  past  due,  but  the  Lovato  heirs  were 
represented  by  their  trustee,  and  if  he  agreed  that  the  pur- 
chasers might  take  a  year  to  pay  off  the  mortgage,  it  was 
probably  binding  upon  them.  Confirmation  of  the  testi- 
mony of  the  respondent  is  to  be  found  in  paragraph  two, 
of  the  option,  which  provided  that  upon  the  election  to  pur- 
chase, $105,000  should  be  paid,  and  $35,000  in  six  months 
thereafter,  and  $35,000  in  twelve  months  thereafter. 

While  in  Colorado  Springs,  a  discussion  was  had  be- 
tween the  parties  as  to  the  best  method  of  collecting  this 
money  for  the  Lovato  heirs.  The  respondent  representing 
his  five  clients,  at  first  talked  a  foreclosure  for  them  as  a 
means  of  enforcing  the  payment  of  the  mortgage.    It  was 
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finally  agreed  by  the  parties  and  the  respondent  accepted 
employment  from  Messrs  Tutt  &  Skinner  to  undertake  to 
purchase  and  acquire  assignments  of  the  interests  of  all 
of  the  Lovato  heirs  which  he  could  get,  at  as  cheap  a  price 
as  possible.  He  testifies  that  he  wrote  Antpnio  Faustin,. 
the  only  one  of  his  clients  with  whom  he  had  had  any  cor- 
respondence, the  full  details  of  this  arrangement  from  Col- 
orado Springs.  He  was  unable  to  produce  a  copy  of  the 
letter,  but  that  he  did  write  from  Colorado  Springs  is  evi- 
denced by  the  fact  that  he  received  a  reply  dated  Decem- 
ber 12th,  1908,  written  by  the  daughter  of  Antonio  Faus- 
tin,  acknowledging  the  receipt  of  his  letter,  and  the  fact 
that  he  left  Colorado  Springs  and  went  directly  to  Cali- 
fornia and  did  not  return  until  after  the  12th  of  Decem- 
ber, 1908.  In  this  letter  of  acknowledgment  reference  is 
made  to  the  fact  that  the  respondent  had  asked  Antonio 
Faustin  to  send  his  deeds  for  interests  of  his  brothers,  and 
a  statement  is  made  that  he  had  not  bought  the  interests 
of  his  brothers,  but  that  he  had  bought  Jose  Maria  Lo- 
vato's  share,  and  that  the  deed  was  in  Mr.  Howard's  pos- 
session. 

Upon  the  return  of  the  respondent  to  Santa  Fe,  and  on 
the  29th  day  of  December,  he  prepared  and  sent  out  a 
large  number  of  documents  to  Antonio  Faustin  Lovato, 
which  are  the  assignments  shown  in  this  case.  In  the 
letter  of  transmittal,  he  asked  Antonio  Faustin  to  have 
Jose  Maria  Lovato  sign  on  the  back  of  an  assignment  an 
endorsed  in  Faustin's  favor.  He  stated  that  such  en- 
dorsement would  be  sufficient  under  the  circumstances  to 
enable  him  to  collect  the  money,  even  in  the  absence  of  the- 
deed  which  Jose  Maria  had  given  to  Antonio  Faustin,  and 
which  had  been  delivered  to  Mr.  Howard,  trustee. 

In  this  letter  of  transmittal,  the  respondent  failed  to 
state  the  true  amount,  or  any  amount,  to  which  his  clients 
were  entitled,  respectively,  out  of  the  fund  evidenced  by 
the  $20,000  mortgage.  In  this  letter  he  says :  "It  is  your 
interest  and  the  interest  of  the  several  owners  in  money 
which  you  will  obtain  by  executing  the  enclosed  papers," 
These  papers  were  sent  out  with  amounts  in  money  insert- 
ed therein  as  the  purchase  price  for  the  respective  inter- 
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ests.  The  four  brothers  of  Antonio  Faustin  owned  a  one- 
thirty-second  interest  which  would  produce  and  be  wortli 
-$750  to  each.  In  those  assignments  the  sum  of  $400  is 
inserted.  He  had  a  contract  for  one-third  of  the  amount 
recovered,  which  would  be  $250,  leaving  the  net  amount, 
due  the  heirs,  of  $500.  This  state  of  affairs  existed  as  to 
the  four  brothers  of  Antonio  Faustin. 

As  to  Antonio  Faustin,  there  is  much  confusion  in  the 
testimony,  but  an  assignment  was  produced  in  evidence  in 
which  the  sum  of  $2,600  was  inserted.  The  respondent 
was  unable  to  account  for  this  as  he  says  that  $2,600  bore 
no  relation  to  any  proposition  which  was  ever  discussed 
or  written  about  between  himself  and  Antonio  Faustin. 

These  circumstances  would  be,  standing  alone,  sufficient 
to  cast  a  doubt  upon  the  fair  dealing  of  the  respondent 
with  his  clients. 

In  explanation  of  this  situation,  the  respondent  states 
that  he  assumed  that  the  trustee  had  informed  the  Lovato 
heirs  of  their  rights  under  the  mortgage.  It  was  certainly 
his  duty  to  do  so,  and  there  is  no  reason  to  doubt  that  he 
had  performed  that  duty.  The  respondent  further  states 
that  these  assignments  were  sent  out  for  the  purpose  of 
facilitating  the  preliminary  arrangements  for  paying  off 
the  Lovato  heirs,  and  were  not  final  in  character.  This 
explanation  seems  reasonable,  in  so  far  as  his  own  clients 
were  concerned.  He  had  not  yet  settled  with  his  clients, 
and  still  retained  the  power  to  settle  with  them  according 
to  his  original  contract  with  them,  and  if  his  intentions 
were  correct  no  harm  had  yet  been  done.  He  testifies 
that  he  had  not  accepted  the  assignments  as  a  definite 
basis  of  settlement  with  his  clients  until  his  interview 
with  Antonio  Faustin  of  January  21,  1909,  and  that  it 
was  then  agreed  by  the  latter  that  his  brothers  should  pay 
the  same  rate  as  the  other  heirs.  Independently  of  any 
representations  or  the  absence  of  explanation  by  the  trus- 
tee or  by  the  respondent,  it  is  diflScult  for  us  to  believe  that 
out  of  nearly  fifty  persons,  all  of  them  should  be  ignorant 
of  their  rights  under  the  mortgage.  This  mortgage  had 
run  nearly  four  years;  was  for  $20,000;  the  estate  had 
been  partitioned  and  the  fractional  interests  therein  of 
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each  claimant  specifically  set  out,  to  which  decree  these 
Lovato  heirs  were  parties.  They  had  become  dissatisfied 
at  the  long  delay  and  had  seen  fit  voluntarily  to  employ 
counsel  to  enforce  their  rights.  Antonio  Faustin  indicates 
in  his  first  letter  in  which  he  employed  respondent  for  him- 
self and  brothers,  that  he  knew  the  amount  of  acreage  he 
owned  in  this  tract.  It  does  not  seem  to  be  within  the  do- 
main of  reasonable  probability  that  all  of  these  people 
could  have  been  so  ignorant  and  so  devoid  of  intelligence 
as  to  be  unable  to  ascertain  for  themselves  the  amount 
which  was  due  them. 

We  therefore  believe  that  they  must  have  known  what 
their  rights  were,  independent  of  any  information  or  lack 
of  information  from  the  trustee  or  the  respondent. 

In  regard  to  Antonio  Faustin  Lovato  it  was  discovered 
by  the  respondent  that  the  interest  of  Jose  Maria  Lovato  for 
which  he  had  a  deed  had  not  been  allowed  to  him  by  the  de- 
cree of  partition,  but  it  had  been  awarded  to  Jose  Maria  Lo- 
vato, notwithstanding  the  fact  of  the  deed.  Jose  Maria  Lo- 
vato was  represented  by  G.  Volney  Howard,  trustee,  who 
was  claiming  the  entire  interest  for  his  client.  Upon  discov- 
ery the  respondent  wrote  to  Antonio  Faustin,  induced  him 
to  come  to  Santa  Fe  for  a  conference,  wliich  was  had  on  the 
21st  dav  of  Januarv,  1909.  In  that  conference  the  re- 
spondent  testifies  that  he  stated  to  his  client  that  he 
^thought  under  the  circumstances  one-third  was  not  a  suf- 
ficient fee;  that  the  claim  was  doubtful  and  quite  possibly 
would  require  litigation,  which  litigation  was  of  doubtful 
result,  owing  to  the  laches  of  his  client  in  allowing  the 
matter  to  rest  in  that  form  for  a  long  period  of  years.  They 
discussed  a  compromise  with  Mr.  Howard,  as  attorney 
for  Jose  Maria,  but  did  not  come  to  terms,  and  the  respond- 
ent testifies  that  they  finally  agreed  upon  a  new  contract 
and  relation,  whereby  respondent  absolutely  obligated  him- 
self to  purcliase  his  interest  and  to  pay  Antonio  Faustin  $2,- 
000,  in  any  event,  a  part  of  said  agreement  being  that  his 
brothers  should  take  the  same  rate  as  the  other  heirs — viz : 
$400  for  a  one-thirty-second  interest.  It  was  stated  above 
that  the  assignments  were  sent  out  with  the  purchase  price 
filled  in,  but  it  is  established  bv  the  evidence  of  a  hand- 
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writing  expert,  that  neither  respondent  nor  any  one  for 
him  in  his  office  wrote  the  figures  in  the  documents.  Just 
who  filled  them  in  is  not  shown  by  the  proofs.  This  is 
unimportant,  however,  as  respondent  does  not  claim  that 
he  did  not  intend  to  have  the  amount  filled  in  for  his 
clients,  relying  upon  his  explanation  that  the  same  were 
not  intended  to  be  acted  upon  by  him  until  he  had  a  confer- 
ence with  his  clients. 

As  before  stated,  Antonio  Faustin  was  the  only  one  of 
his  clients  who  employed  respondent,  and  the  employment 
was  for  himself  and  his  four  brothers.  There  were  three 
more  brothers  whose  interests  were  acquired  by  respondent 
for  $400  each,  but  the  relation  of  attorney  and  client  is 
not  shown  to  exist  as  to  them. 

In  view  of  the  foregoing  facts,  it  would  seem  that  there 
is  a  lack  of  that  clear  and  convincing  evidence  of  deceit 
of  his  clients  in  the  first  instance  as 'to  the  amounts  due 
them  which  is  necessary  to  disbar  or  punish  an  attorney 
therefor.  We,  therefore,  find  that  this  charge  is  not  sus- 
tained in  this  particular. 

It  is  now  apparent  that  the  whole  case  as  to  respondent's 
conduct  toward  his  clients  turns  upon  what  occurred  at 
the  conference  of  January  21,  1909,  between  the  respond- 
ent and  Antonio  Faustin,  and  his  brother,  Antonio  Do- 
mingo Lovato.  Antonio  Faustin  denied  in  toto  the  ver- 
sion of  respondent  as  to  what  occurred.  He  says  that  re- 
spondent told  him  that  the  interest  of  Jose  Maria  Lovato 
which  he  had  acquired  was  worth  $3,200;  and  that  re- 
spondent was  to  collect  this  amount  for  him.  He  denies 
the  making  of  any  contract  for  the  payment  of  $2,000  to 
him  in  full  for  his  interests.  This  witness  is  an  old  and 
infirm  man,  and  shows  throughout  his  testimony  that  his 
memory  is  unreliable.  He  is  almost  totally  blind.  He 
discloses  gross  discrepency  in  his  testimony  as  to  given 
facts  at  different  times  during  his  examination.  He  does 
impress  us,  however,  with  his  intention  to  tell  the  truth  so 
far  as  he  is  able  to  remember  it. 

Antonio  Domingo  Lovato,  the  brother,  was  also  present 
at  this  conference.  He  confirms  Antonio  Faustin  in  his 
statement  that  the  respondent  told  Antonio  Faustin  that 
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the  Jose  Maria  Lovato  share  was  worth  $3,200.  He  con- 
tradicts Antonio  Faustin  in  an  important  particular,  how- 
ever, namely :  Faustin  testified  that  no  paper  was  read 
over  to  him,  while  Domingo  testified  that  the  paper  was 
read  over  to  Faustin,  and  that  he,  Domingo,  at  Faustinas 
request,  signed  the  latter's  name  to  the  same.  The  paper 
referred  to  was  an  affidavit  in  regard  to  the  circumstances 
attending  the  purchase  of  Jose  Maria  Lovato's  interest, 
and  of  the  delivery  of  the  deed  of  conveyance  to  Mr.  How- 
ard. This  affidavit  was  procured  by  the  respondent  for  the 
purpose  of  attempting  to  recover  this  interest  from  Jose 
Maria.  Generally  speaking,  there  is  an  unusual  identity 
of  statement  and  form  of  expression  by  both  of  these  Lo- 
vatos  as  to  what  occurred  at  the  interview  above  mentioned' 

• 

Again,  in  March,  1910,  Domingo  admits  that  a  man  by 
the  name  of  Kutz  informed  him  that  he  had  not  received 
the  full  amount  of  his  monev.  Nothins:  was  done  bv  him 
or  any  of  the  other  Lovatos  until  the  fall  of  1911.  In  the 
meantime,  Domingo  has  been  arrested,  and  wired  the  re- 
spondent to  employ  him  in  that  matter.  In  the  fall  of 
1911,  Silviano  Roybal,  a  bitter  enemy  of  the  respondent, 
became  interested  in  informing .  the  Lovatos  of  the  fact 
that  they  had  not  received  their  just  proportion  of  this 
fund,  and  assisted  in  the  procurement  of  affidavits  from 
many  of  them  to  that  effect. 

When  respondent  remitted  to  Antonio  Faustin,  he  re- 
ceived a  letter  of  acknowledgment,  thanking  him  for  his 
services  in  procuring  tlie  money.  While  this  acknowledg- 
ment is  not  absolutely  conclusive,  Antonio  Faustin  knew, 
according  to  his  own  testimony,  that  the  Jose  Maria  Lo- 
vato interest  was  worth  $3,200,  he  claiming  that  the  re- 
spondent had  so  informed  him,  and  he  knew  that  he  also 
had  an  inherited  interest  of  one-thirtv-second,  which  was 
worth,  at  the  rate  the  others  were  receiving,  $400.  It 
therefore  appears  that  he  must  have  known  that  the  re- 
spondent should  have  remitted  to  him  two-thirds  of  $3,200, 
which  would  be  $2,133.33  and  $400,  which  would  make  a 
total  of  $2,533.33.  Xothwithstanding  this,  his  daughter, 
Sadie  Lovato,  who  attended  to  all  of  his  business  and  cor- 
respondence, and  with  whose  actions  he  was  shown  to  be 
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familiar  wrote  a  letter  of  acknowledgment,  expressing  sat- 
isfaction at  the  receipt  of  $2,000,  and  with  the  services  of 
respondent.  This  fact  is  strongly  confirmatory  of  the  re- 
spondent's version  of  the  interview  of  January  21st.  An- 
tonio Faustin  necessarily  must  have  known  upon  the  re- 
ceipt of  the  remittance  that  it  was  for  $533.33  less  money 
than  he  had  been  informed  by  the  respondent  he  was  en- 
titled to.  This  called  for  immediate  inquiry  on  his  part 
and  explanation  on  the  part  of  respondent. 

From  the  foregoing  circumstances  and  many  others 
which  might  be  extracted  from  the  evidence,  we  do  not  feel 
justified  in  finding  that  the  version  of  the  respondent  of 
the  interview  of  January  21st,  is  untrue.  It  may,  of 
course,  be  true  that  Antonio  Faustin  and  Antonio  Domin- 
go did  not  fully  understand  the  proposals  and  their  agree- 
ments thereto  on  that  occasion.  It  may  be  true  that  they 
might  be  entitled  to  recover  this  money  from  the  respond- 
ent. But  on  the  other  hand,  we  do  not  believe  that  the  re- 
spondent has  fabricated  his  version  of  this  aiffair,  designed 
as  it  must  be,  in  that  case,  to  cover  up  what  would  other- 
wise be  a  treacherous  and  fraudulent  transaction.  To  so 
hold  would  be  to  condemn  him  upon  evidence  which,  under 
the  circumstances,  we  do  not  consider  of  sufficient  reliabil- 
ity. To  so  hold  would  be  to  convict  him  of  being  one  of  the 
most  brazen  crooks  in  the  profession.  He  knew  that  all  of 
the  data  from  which  computations  of  the  amounts  due  each 
of  the  Lovatos  were  made  was  a  matter  of  public  record,  and 
he  knew  that  many  different  persons,  including  the  trustee, 
whose  duty  it  was  to  give  the  information  to  his  beneficiar- 
ies, knew  absolutely  all  of  the  facts.  To  convict  him  under 
the  circumstances  would  be  to  convict  him  of  being  not 
only  a  rascal,  but  a  fool,  more  brazen  than  the  highway- 
man or  the  thief.  This  we  do  not  believe,  and  therefore 
find  that  the  charge  in  this  particular  is  not  sustained. 

We  cannpt  dismiss  this  portion  of  the  case  witliout  a 
criticism  of  the  methods  employed.  An  attorney  for  the 
sake  of  his  own  good  name,  if  for  no  other,  should  not  al- 
low a  matter  of  this  importance  to  rest  in  human  memory, 
which  is,  as  we  all  know,  subject  to  so  many  frailties.  A 
-contract  of  this  kind,  if  it  is  to  be  made  at  all,  should  be 
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reduced  to  writing  so  that  the  terms  of  the  same  may  al- 
ways be  established.  An  attorney's  dealings  with  his  client 
being  always  subjected  to  the  closest  scrutiny  of  the 
courts,  and  justly  so,  ought  to  be  expressed  in  no  uncer- 
tain terms.  He  owes  this  to  himself  and  to  the  profession 
to  which  he  belongs  as  well  as  to  the  courts  in  which  he 
practices.  It  injures  the  legal  profession  and  the  admin- 
istration of  justice  in  the  opinion  of  the  people  to  have 
such  questions  as  these  arise. 

We  have  now  arrived  at  the  point  where  we  have  found 
that  the  respondent  practiced  no  deceit,  either  in  the  first 
instance,  or  on  the  occasion  of  the  interview  of  January  21, 
1909. 

There  still  remains  the  further  question  of  whether  the 
conduct  of  the  respondent  in  dealing  with  his  clients  at  all 
under  the  circumstances,  was  justifiable.  His  dealings 
with  his  clients  prior  to  the  interview  of  January  21st,  has 
been  heretofore  treated,  and  it  has  been  found  by  us  that 
up  to  that  time  he  had  never  treated  the  assignments  from 
them  as  a  complete  and  executed  matter,  and  had  obtained 
them  simply  for  the  purpose  of  facilitating  the  final  settle- 
ment of  the  whole  matter,  at  which  time  a  proper  settle- 
ment was  to  be  made  with  his  own  clients.  It  nevertheless 
remains  true  that,  after  having  accepted  employment  from 
Messrs.  Tutt  &  Skinner  in  Colorado  Springs,  in  December, 
1908,  he  did,  on  January  21,  1909,  contract  with  his  clients 
for  their  interests  in  this  fund,  at  a  reduced  rate  from  that 
which  they  would  receive  under  his  original  contract  of 
employment  with  them.  If  it  is  true,  as  stated  by  respond- 
ent, that  he  had  found  Antonio  Faustin's  claim  to  be  of 
such  a  doubtful  nature  as  that  it  would  require  litigation, 
with  possible  or  probable  failure  as  a  result,  and  if  he  fully 
explained  this  to  Faustin  and  Faustin  agreed  to  a  proposi- 
tion to  take  $2,000  in  any  event  for  his  interests,  we  know 
of  no  rule  of  law  which  prohibited,  such  a  transaction.  It 
is  not  illegal  for  an  attorney  to  buy  his  clients'  property, 
no  matter  how  impolitic  it  may  be. 

As  to  the  interests  of  Antonio  Faustin's  four  brothers, 
the  same  situation  exists.  The  respondent  bought  their  in- 
terests   for    $100    less    to    each    than    originally    agreed. 
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through  Antonio  Faustin  who  had  originally  employed  him 
for  them,  and  who  was  their  agent  and  representative  at 
the  interview  of  January  21,  1909. 

We  have  heretofore  found  that  these  clients  of  respond- 
ent knew  what  they  were  doing  when  they  made  these  as- 
signments. There  was  nothing,  therefore,  illegal  in  what 
the  respondent  did,  and  he  should  not  be  disbarred  for  the 
same.  The  situation  then,  is,  that  respondent,  without  de- 
ceit on  his  part,  purchased  his  clients'  interests  in  this 
fund,  at  a  profit  to  himself  and  others,  with  whom  he 
was  associated. 

The  attorney  general  urges  that  this  conduct  is  deserv- 
ing of  punishment  for  the  reason  that  it  is  violative  of  the 
ethics  of  the  profession,  in  that  he  charged  his  clients  for 
services  which  were  not  necessary,  and  charged  them  in 
excess  of  the  value  of  the  service  rendered. 

As  to  Antonio  Faustin,  we  have  heretofore  seen  that 
with  his  doubtful  claim  in  regard  to  the  Jose  Maria  inter- 
est, the  respondent  rendered  him  valuable  service  in  assur- 
ing him  of  $2,000  in  any  event,  at  a  time  when  the  valid- 
ity of  the  claim  was  greatly  in  doubt.  It  is  clear  that  Faus- 
tin was  greatly  in  need  of  the  aid  of  an  attorney  at  this 
time,  in  tliis  matter.  The  amount  of  discount  was  very 
large  but  the  character  of  the  claim  was  certainly  very 
doubtful.  As  to  the  inherited  interests  of  Faustin  and  his 
four  brothers,  however,  it  was  not  necessary  for  them  to 
pay  more  than  they  had  already  agreed  to  pay,  viz:  $250 
each,  leaving  a  net  $500  to  each  of  them.  Respondent 
bought  these  interests  for  $400  each.  The  only  basis  upon* 
which  this  transaction  can  be  placed,  is  the  assumption 
of  risk  by  respondent  in  promising  Faustin  the  $2,000  at 
all  events.  But  this  arrangement  in  no  way  concerned 
Faustinas  four  brothers,  and  he  had  no  right  to  use  it 
against  their  interests.  Tf  he  did  not  desire  to  assume  the 
risk,  he  need  not  have  done  so.  It  was,  therefore,  a  pur- 
chase of  his  client's  interests  in  the  fund  at  $100  less  than 
he  had  contracted  to  get  for  them  in  the  first  instance,  and 
there  was  no  reason  to  make  the  charge.  There  was  no 
controversy  about  their  claim,  and  the  money  had  already 
been  provided  to  pay    them.     It     required     no  labor  on 
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Tespondent's  part  to  get  the  money  for  them,  except  to  re- 
•ceive  it  and  to  disburse  the  same  to  them. 

We  caiinot  refrain  from  putting  our  stamp  of  disapprov- 
al upon  such  a  transaction.  We  deem  it  without  the 
«thics  of  the  profession,  as  properly  understood  by  the  bet- 
ter class  of  its  members,  to  overcharge  a  client,  or  to  charge 
him  for  services  which  were  not  in  fact  rendered,  even 
where  there  is  no  actual  deceit  as  to  the  facts,  as  in  this 
■case. 

xThe  opportunities  for  overreaching  are  so  great,  and  the 
client  is  usually  go  helpless,  that  attorneys  must  be  held, 
by  the  better  opinion  of  the  profession,  to  fairness,  not  only 
as  to  the  facts  concerning  his  client's  rights,  but  as  to  the 
amount  of  a  reasonable  charge  for  his  services.  But  in  this 
case  the  sum  total  of  respondent's  wrong  doing  was  the 
taking  of  $100  from  each  of  Faustin's  four  brothers.  As 
before  seen,  it  was  not  illegal  to  do  so,  but  it  was  certainly 
not  in  accordance  with  the  best  standard  of  ethics.  On 
the  other  hand,  it  is  to  be  seen  that  the  amounts  taken 
were  insignificant  in  comparison  with  the  amount  involv- 
ed in  the  whole  transaction.  Eespondent's  conduct  is  not 
shown  by  the  facts  in  this  case  to  be  an  habitual  and  per- 
sistent course  of  conduct.  It  appears  to  be,  simply,  a 
sporadic  instance  of  overreaching  his  clients.  It  furnish- 
es no  basis  for  the  belief  that  his  character  is  of  such  a 
nature  as  to  render  him  an  unsafe  man  to  be  clothed  with 
the  high  powers  of  an  attorney  at  law.  If  he  habitually 
mistreated  his  clients  in  this  way,  showing  thereby  his  lack 
of  moral  character  and  unfitness  to  be  entrusted  with  their 
interests,  in  that  event  some  basis  for  the  action  desired 
by  the  Attorney  General  might  be  discovered.  We  find 
no  such  facts  exist. 

This  disposes  of  all  of  the  transactions  of  respondent  with 
his  clients,  and  we  hold  that  in  that  regard  no  sufficient 
eause  for  disbarment  has  been  shown. 

As  to  all  of  the  other  parties  whose  interests  in  this  fund 
the  respondent  acquired,  he  owed  them  no  duty  as  an  at- 
torney, no  such  relations  existing  as  to  them.  He  acted  as 
an  ordinarv  broker,  as  to  them. 
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As  to  this  part  of  the  transaction,  some  of  the  same  con- 
siderations heretofore  mentioned,  would  seem  to  apply. 
They  were  all  represented  by  a  trustee,  and  many  of  them 
by  specially  employed  attorneys.  The  circumstances  are 
such,  as  heretofore  pointed  out,  that  it  seems  impossible  for 
any  considerable  number  of  them  to  be  devoid  of  know- 
ledge of  what  their  rights  were.  He  sent  out  the  assign- 
ments to  be  executed  for  a  given  sum  in  each  case.  He  did 
not  in  so  many  words  say  to  them  that  their  interests  were 
worth  some  particular  sum,  and  that  he  desired  to  purchase 
the  same  at  a  certain  reduced  price.  He  left  them  to  their 
own  option  to  accept  or  refuse.  Some  did  refuse  until  they 
had  consulted  counsel. 

The  Attorney  General  urges  that  this  transaction  de- 
serves punishment  in  thai  it  shows  such  a  want  of  moral 
character  as  to  render  the  respondent  unfit  to  continue  as 
a  member  of  the  profession.  The  position  of  the  Attorney 
General  is,  in  a  nut-shell,  that,  knowing  that  the  money 
was  forthcoming  to  pay  these  claims,  and  that  the  parties 
needed  no  attorney  to  collect  them,  the  respondent  had  no 
right  to  purchase  them  at  a  profit  to  himself  and  his  as- 
sociates. If  we  understand  this  contention,  it  means  that 
an  attorney  at  law  is  held  to  a  higher  degree  of  ethics  in 
liis  dealings  with  his  fellow  men,  when  the  relation  of  at- 
torney and  client  does  not  exist,  than  the  ordinary  citizen 
is,  in  the  ordinary  business  transactions  of  life.  The  mere- 
fact  that  a  man  is  an  attorney  at  law  would  seem,  under 
the  contention  of  the  Attorney  General,  to  surround  him 
with  restrictions  not  binding  upon  the  ordinary  business 
man.  We  do  not  so  understand  the  law.  An  attorney  at 
law,  by  reason  of  the  confidence  reposed  in  him  by  his 
client,  is  bound  to  the  utmost  fairness  and  the  utmost  in- 
tegrity in  safe-guarding  his  interests.  If  he  violates  this 
duty,  he  is  subject  to  disbarment.  This  disbarment  is  not 
for  the  purpose  of  punishing  an  attorney,  but  it  is  for  the 
purpose  of  protecting  the  public  against  a  man  who,  by 
reason  of  his  confidential  relations  with  his  clients,  has 
the  power  to  impose  upon  them  and  to  defraud  them  in 
a  way  and  to  an  extent  which  the  ordinary  citizen  could 
not  do.    But  when  an  attorney  steps  aside  from  his  duties- 
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as  a  member  of  the  profession,  engages  in  business  affairs 
of  any  character  with  persons,  who  repose  no  special  confid- 
ence in  him,  and  to  whom  he  owes  no  personal  obligations, 
we  know  of  no  rule  of  law  which  compels  him  to  be  more 
careful  than  the  ordinary  business  man.  It  was  not  in- 
tended  by  the  original  opijaion  to  lay  down  the  proposition 
that  in  dealing  with  persons  not  his  clients,  an  attorney 
was  at  liberty  to  disregard  all  the  obligations  of  an  honest 
man.  If  the  court  is  satisfied  that  the  conduct  of  a  lawyer 
is  governed  by  such  a  low  moral  standard  that  he  is  unfit 
to  practice  law,  he  should  be  disbarred,  whether  his  deal- 
ings are  with  his  clients  or  others.  But  such  conduct  by 
the  respojident  is  not  shown  here. 

Of  course  in  the  profession  of  the  law,  there  are  degrees 
of  professional  ethics.  One  member  of  the  profession  may 
govern  his  life  by  the  highest  and  most  refined  rules  of 
conduct;  another  in  the  same  profession,  by  reason  of  his 
origin,  his  environment  and  his  education,  may  view  things 
from  an  entirely  diflPerent  standpoint.  It  is  highly  desir- 
able that  all  members  of  the  profession  should  be  guided  by 
the  principles  first  mentioned. 

It  is,  liowever,  a  fact  patent  to  every  observer  of  human 
nature,  that  no  absolute  standard  of  ethics  is  to  be  estab- 
lished by  any  court  or  by  any  board  or  governing  body  of 
any  profession.  We  have,  as  a  matter  of  law,  no  code  of 
ethics.  It  therefore  remains  with  each  member  of  our  pro- 
fession to  govern  himself  according  to  his  own  light,  and  it 
is  only  when  he  violates  some  law,  and  brings  thereby  upon 
himself  and  upon  thfe  profession  to  which  he  belongs,  and 
upon  the  adtninistration  of  justice  in  which  he  is  engaged, 
disgrace  and  ridicule,  and  when  his  general  conduct  ren- 
ders him  unsafe  to  deal  with  the  public,  clothed  as  he  is 
with  the  great  powers  which  he  possesses  as  a  member  of 
the  bar,  that  courts  are  authorized  to  expel  him  from  this 
membership. 

The  Attorney  General  urges  that  the  respondent's  al- 
leged misconduct  toward  a  brother  member  of  the  bar, 
Thomas  B.  Catron,  is  not  only  established  by  a  preponder- 
ance of  the  evidence,  but  is  such  as  to  require  punishment 
of  the  respondent.    We  do  not  so  understand  this  record. 
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We  do  not  desire  to  find,  and  we  do  not  find,  that  a  reput- 
able member  of  the  bar  has  misrepresented  the  facts  in 
this  case,  but  we  are  compelled  to  say  that  the  testimony 
bears  some  internal  evidence  of  mistake,  and,  under  the 
circumstances,  we  do  not  deem  it  sufficient  to  disbar  any 
attorney  practicing  in  this  court.  The  facta  are  that  the 
data  from  which  the  rights  and  interests  of  the  clients  of 
Mr.  Catron  could  have  been  ascertained,  rested  in  public 
documents  which  it  was  his  duty  to  inspect  before  be  made 
any. settlement  in  their  behalf.  He  had  no  right  to  take  the 
word  or  assurance  of  any  other  person.  It  became  his  duty 
when  he  was  employed  by  his  clients,  to  examine  into  their 
rights,  and  the  means  were  at  hand  which  would  furnish 
complete  evidence  on  the  subject.  Mr.  Catron  knew  at 
the  time  he  dealt  with  the  respondent  that  respondent's  in- 
terests were  antagonistic  to  his,  and  that  he  was  employed 
by  Messrs.  Tutt  &  Skinner  to  acquire  the  interests  of  his, 
Catron's,  clients.  It  therefore  devolved  upon  Mr.  Catron 
to  satisfy  himself  from  the  records,  and  not  from  some  per- 
son representing  interests  opposed  to  his  clients,  as  to  the 
amount  to  which  they  were  entitled  in  this  settlement.  The 
interviews  had  between  Mr.  Catron  and  the  respondent 
were  of  Mr.  Catron's  seeking,  and  not  of  the  respondent's. 
It  was  the  duty  of  Mr.  Catron  to  see  to  it  that  no  imposi- 
tion was  practiced  upon  his  own  clients,  and  he  had  no  right 
to  rely  upon  the  respondent.  For  these  reasons,  as  was 
pointed  out  in  our  former  opinion,  we  do  not  deem  it  neces- 
sary to  pursue  this  branch  of  the  case  further.  We  pointed 
out  in  our  former  opinion,  that  the  respondent  denied  all 
of  the  material  facts  testified  to  by  Mr.  Catron,  and  stat- 
ed that  he  made  no  representations  to  Mr.  Catron  what- 
ever, as  to  the  true  amount  due  each  of  the  Lovato  heirs. 

Of  course,  if  it  is  true  that  the  respondent  deceived  Mr. 
Catron  as  to  his,  Catron's,  clients'  rights,  it  shows  a  low 
order  of  morals  and  one  most  unbecoming  a  member  of 
our  profession.  But  we  cannot  believe,  under  all  the  cir- 
cumstances, the  respondent  was  so  devoid  of  discretion  as 
to  place  himself  in  such  a  position  as  is  claimed.  As  has 
been  pointed  out  heretofore,  he  knew  that  the  evidence  of 
the  rights  of  these  clients  of  Mr.  Catron  rested  in  public 
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documents,  that  numerous  persons  knew  of  their  contents 
and  that  his  deceit,  if  he  practiced  deceit,  must  very  soon 
come  to  light.  It  8,eems,  tlierefore,  that  it  is  unreasonable 
to  believe  that  he  made  these  representations  to  Mr.  Cat- 
ron, and  it  is  believed  by  us,  that  the  controversy  between 
the  parties  is  the  result  of  a  mistake  rather  than  a  deliber- 
ate fraud  on  the  part  of  the  respondent. 

All  of  these  matters  we  discussed  in  our  former  opinion, 
in  a  somewhat  more  general  form,  but  the  urgent  insistence 
by  the  Attomev  General  that  we  had  made  a  mistake  in 

4.'  W 

our  conclusions,  seemed  to  us  to  warrant  this  further  dis- 
cussion. 

On  the  whole  record,  as  indicated  in  our  former  opinion, 
we  fail  to  find  that  the  charges  of  fraud  and  deceit  have 
been  maintained  by  the  quantum  of  evidence  required  in 
such  a  case.  As  we  pointed  out  in  the  opinion,  the  ques- 
tion as  to  whether  a  recovery  might  not  be  had  by  the  Lo- 
vato  heirs,  or  some  of  them,  against  the  respondent,  is  not 
for  determination  in  this  proceeding.  In  the  particulars 
pointed  out  herein,  we  do  find  that  respondent's  conduct 
was  not  governed  by  the  highest  and  most  correct  rules  of 
professional  ethics.  We  do  determine,  however,  as  we  did 
in  our  former  opinion,  that  the  alleged  causes  for  disbar- 
ment have  not  been  established  to  our  satisfaction,  and  do 
not  exist,  and  we  therefore  adhere  to  our  former  opinion. 


(No.  1760,  December  31,  1914) 

In  the  Matter  of  the  Application  of  JOHN  H.  TOWN- 
DEOW  for  a  Writ  of  Habeas  Corpus. 

SYLLABUS  BY  THE  COURT 

1.  Upon  an  application  for  a  writ  of  Habeas  Corpus,  to 
secure  petitioner's  release  from  the  custody  of  the  sheriff, 
where  such  officer  holds  the  petitioner  under  a  warrant,  is- 
sued upon  a  complaint  based  on  information  and  belief,  and 
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the  Attorney  General  admits  that  the  process  is  not  ^a  lawful 
process  and  is  Insufficient  to  justify  petitioner's  detention, 
the  application  will  be  granted  and  the  petitioner  discharged. 

P.  676. 

Habeas  Corpus.  Original  in  the  Supreme  Court.  Peti- 
tioner Discharged. 

Morrow  &  Alford^  Raton,  New  Mexico,  and  Jesse  6. 
NoRTHCUTT,  Trinidad,  Colorado,  for  Petitioner. 

Authority  of  court  to  take  original  jurisdiction.  Notes- 
tine  V.  Sogers,  18  N.  M.  462 ;  Ex  parte  Burford,  3  Cranch, 
448. 

Only  one  way  to  hold  a  person  to  answer  for  a  capital 
crime.  Constitution  (N.  M.)  Art.  II,  Sec.  14,  Const.  N. 
M.  Art.  XX,  Sec.  20. 

Validity  of  Informations.  Bill  of  Rights,  Sec.  10,  Fed. 
Const.  4th  Amendment;  C.  L.  1897,  Sec.  3395;  Id.  Sec. 
3426;  U.  S.  v.  Tureaud,  20  Fed.  621;  3  Woods.  502;  Van- 
natta  v.  State,  31  Ind. ;  2  Story  on  Constitution,  Sec. 
190;  Johnson  v.  U.  S.  87  Fed.  189;  F.  S.  v.  Baumer,  179 
Fed.  735:  C.  L.  1897,  Sec.  3428;  S.  L.  1907,  ch.  9,  p.  8; 
C  L.  1897,  Sec.  3429;  C.  L.  1897,  Sees.  3378,  3379  and 
3383 

Proceedings  of  Dec.  7th  and  9th  are  nugatory,  and 
incarceration  of  Petitioner  illegal.  Augustine  v.  State,  23 
S.  W.  689 ;  U.  S.  v.  Marshall,  D.  E.  26  Fed.,  Cas.  No.  15, 
726;  Jenkins  v.  State,  76  S.  W.  464;  Ex  parte  Holland, 
100  Pac.  (Okla.)  50;  Ex  Parte  Hammock,  78  Ala.  414; 
Jilz's  Case,  64  Mo.  205 ;  Wells  on  Res  Judicata,  Sec.  421 ; 
Church  on  Habeas  Corpus,  Sec.  386;  In  re  Losasso,  15 
Colo.  163,  24  Pac.  1080. 

N.  M.  Statute  on  Habeas  Corpus.  C.  L.  1897,  Sec.  2781 ; 
Id.  Sec.  2782 ;  Id.  Sec.  2803,  2804,  2808. 

Allowance  of  Bail.  Ex  parte  Acres,  63  Ala.  234;  Ex 
parte  Heffren,  27  Ind.  87;  Ex  parte  Floyd,  60  Miss.  913; 
In  re  Crans,  99  Mo.  193,  12  S.  W.  635;  17  Am  St.  571; 
Ex  parte  Miller,  41  Tex.  213;  Ex  parte  Schamberger,  19 
Tex.  App.  572;  Ex  parte  Kundy,  22  Tex.  App.  418;  3  S. 
W.  322;  In  re  Smith,  26  Tex.  App.  134,  9  S.  W.  359;  Ex 
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parte  Jones,  26  Tex.  App.  597,  10  S.  W.  114;  In  re  Pur- 
year,  11  S.  W.  32;  Ex  parte  Duncan,  27  Tex.  App.  485,  11 
S.  W.  442 ;  Ex  parte  Moore,  16  S.  W.  764 ;  People  v.  Perry, 
8  Abb.  Prac.  U.  S.  27;  S.  Ketton  v.  Bobinson,  (Ala.)  16 
So.  74;  Ex  parte  Bird,  24  Ark.  275;  Ex  parte  McCrary, 
22  Ala.  65. 

Frank  W.  Clancy,  Attorney  General;  George  E.  Rem- 
LEY,  Cimarron,  N.  M.,  and  E.  C.  Crampton,  Raton,  N. 
M.,  for  Respondent. 

Power  of  court  to  correct  its  own  records  and  effect 
thereof.  Goodrich  v.  Conrad,  28  Iowa,  298;  Prink  v. 
Frink,  82  Am.  Dec.  136;  Hill  v.  Hoover,  68  Am.  Dec.  70; 
Lewis  V.  Hess,  59  Am.  Dec.  49;  Levy  v.  Wilson,  10  Pac. 
272;  Stockdale  v.  Johnston,  14  la.  178;  Kaufman  v.  Shain, 
43  Pac.  393 ;  Kerr  v.  Kicks,  42  S.  E.  532 ;  Kilman  v.  Lib- 
bey,  10  Fed.  Cas.  Xo.  5445:  High  on  Extra.  Leg.  Rem. 
(3rd.  Ed.)  Sec.  766. 

Was  jury  a  legally  constituted  one?  S.  L.  1905,  Ch.  116, 
Sec.  9;  S.  L.  1913,  Ch.  16,  Sec.  1;  Kelly  v.  State,  53  Ind. 
311. 

Delay  not  ground  to  quash.  State  v.  Smith,  19  S.  E. 
997;  See  Lewis'  Sutherland  on  Stat.  Construction,  )2nd. 
Ed.)  p.  615;  Johnson  v.  State,  33  Miss.  363;  Obyrne  v. 
State,  51  Ala.  25. 

Has  court  inherent  power  to  provide  jury  where  stat- 
ute is  not  sufficient  to  adequately  cover  conditions?  Mackey 
v.  People,  2  Colo.  13;  Bennett  v.  Tinnley  I.  N.  Co.  34 
Pac.  61;  TJ.  S.  V.  DeAmador,  6  X.  M.  176;  Hoore  v.  Xa- 
tion,  103  Pac.  112 ;  Obyrne  v.  State,  51  Ala.  25. 

Effect  of  preliminary  hearing  as  disqualifying  judge  for 
trial.  Van  Buren  v.  State,  91  X.  W.  201;  38  Cyc.  267; 
Wagener  v.  Board,  79  X.  W.  166. 

Writ  of  Prohibition  does  not  properly  apply  to  the  cor- 
rection of  such  errors  as  relator  here  seeks  to  correct. 

Xot  a  corrective  writ.  Smith  v.  Whitney,  116  TJ.  S.  167, 
29  L.  R.  A.  604 ;  Crown  King  Min.  Co.^  v.  Fourth  Judi- 
cial District,  64  Pac.  439 ;  Levy  v.  Wilson,  10  Pac.  272 ;  In 
re  Huguley  Mfg.  Co.  16  L.  R.  A.,  549;  Strouse  v.  Police 
Court,  24  Pac.  747. 
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People  V.  Wood.  47  N.  Y.  Supp.  676 ;  State  v.  Ward,  72 
K  W.  825;  Nichols  v.  Judge,  89  N.  W.  691;  People  v. 
Stevens,  79  Pac.  1018;  Mason  v.  Gnibel,  68  Pac.  660; 
People  V.  District  Court,  77  Pac.  239;  Bedford  County  v. 
Wingfield,  27  Gratt.  (Va.)  329;  Arnett  v.  Superior  Court, 
60  Pac.  534 ;  Powelson  v.  Leekward,  ?3  Pac.  143 ;  Willman 
V.  District  Court,  35  Pac.  692;  High  on  Extra.  Legal 
Bern.  (3rd.  Ed.)  Sees.  770-772. 

OPINION. 

PER  CURIAM— On  the  20th  day  of  August,  1914,  the 
petitioner  was  arrested,  charged  with  the  murder  of  Lil- 
lian Towndrow,  his  wife.  Judge  Thomas  D.  Leib,  presid- 
ing judge  in  the  Eighth  Judicial  District,  sat  as  the  ex- 
amining magistrate  and  heard  the  testimony  introduced 
upon  the  application  for  bail.  Upon  the  conclusion  of  the 
testimony,  the  court  found,  among  other  things,  that  a 
crime  had  been  committed  and  that  there  was  probable 
cause  to  believe  the  defendant  committed  the  crime,  and 
on  the  application  for  bail,  reserved  his  ruling  and  took 
under  advisement  the  question  as  to  whether  or  not  the 
said  defendant  was  entitled,  under  the  constitution  and 
laws  of  this  state,  to  bail,  and,  thereafter,  on  the  I6th  day 
of  September,  1914,  the  said  judge  ordered  that  defendant 
be  admitted  to  bail  in  the  sum  of  $15,000.  This  bail  was 
given  by  the  defendant  in  the  form  of  a  recognizance,  de- 
nominated an  appearance  bond,  with  sureties  as  required 
by  law,  which  was  approved  by  the  sheriff,  and  the  defend- 
ant was  released  thereon.  Thereafter,  on  the  7th  dav  of 
December,  which  was  the  first  day  of  the  regular  December, 
1914,  term  of  the  district  court  of  Colfax  County,  the  pe- 
titioner and  other  defendants  interested  in  other  cases, 
interposed  a  challenge  to  the  array  of  the  grand  jury, 
which  had  been  summoned  to  appear  on  that  date  to  serve 
for  that  term  of  court.  This  challenge  was  sustained  by 
the  court,  whereupon  the  court  directed  the  sheriff  to  take 
the  petitioner  into  custody,  and,  also  directed  the  district 
attorney  to  file  in  the  district  court  an  information  against 
the  petitioner,  charging  him  with  having  killed  and  mur- 
dered the  said  Lillian  Towndrow.     The  district  attorney 
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filed  the  information,  which  was  supported  by  the  oath  of 
W.  R.  Hixenbaugh,  upon  information  and  belief  only, 
however.  Upon  this  information  a  warrant  was  issued, 
and  it  is  upon  this  information  and  the  warrant  issued 
thereon,  that  petitioner  is  being  detained  in  the  custody  of 
the  sheriff  and  deprived  of  his  liberty. 

The  attorneys  for  the  petitioner  and  the  Attorney  Gen- 
eral have  filed  in  this  court  a  written  stipulation,  which 
among  other  recitals  and  agreements,  contains  the  follow- 
ing: 

"The  Attorney  General  admits  that  the  warrant,  copy 
of  which  is  attached  to  the  petition  herein,  and  under  which 
the  petitioner  is  held  in  restraint,  is  not  a  lawful  process 
and  is  insufficient  to  justify  petitioner's  detention,  because 
the  warrant  was  issued  upon  a  complaint  based  on  infor- 
mation and  belief .'' 

In  view  of  this  admission  by  the  state,  the  application 
will  be  granted  and  petitioner  will  be  discharged  from  the 
restraint  under  the  warrant  issued  upon  the  information 
1  filed  December  9th,  1914,  without  prejudice  to  any  pro- 
ceeding heretofore  instituted,  now,  or  hereafter  to  be  in- 
stituted by  the  state  touching  the  charge  against  the  pe- 
titioner for  the  murder  of  Lillian  Towndrow. 
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A. 
ACCEPTANCE^Binding^Drawee. 

3.  Where  a  statute  requires  the  acceptance  of  a  bill  of 
exchange  to  be  in  writing  and  signed  by  the  drawee,  an 
oral  acceptance  is  not  binding  upon  the  drawee. 

Hanna  y.  McCrory,  19  N.  M-  183.  191 

ACCOUNTING— Co-tenant^Fund. 

3.  '  The  title  to  money  which  is  contracted  to  be  deposited 
by  the  yendee  to  the  credit  of  one  tenant  in  common,  is  prop- 
erly laid  in  such  tenant  in  common,  notwithstanding  his 
co-tenant  may  be  entitled  to  his  share  of  the  fund  upon  an 
accounting  between  them. 

State  V.  Probert,  19  N.  M.  13.  17 

AC  EQU I  A— I  rrigatfon— Settlers. 

7.  Where,  in  1862,  the  settlement  of  Tularosa  was  estab- 
lished, and  320  acres  of  land  was  laid  out  in  lots  and  garden 
tracts,  and  a  community  ditch  was  constructed  to  carry  water 
to  the  settlement,  for  the  use  of  the  yarious  settlers,  and 
such  settlers  and  their  successors  irrigated  lands  not  only 
within  such  original  townsite,  but  also  adjoining  lands,  such 
adjoining  lands  are  entitled  to  water  from  such  acequla,  and 
the  owners  of  the  same  are  entitled  to  participate  in  the  af- 
fairs of  the  community,  on  the  same  basis  as  the  owners  of 
town  lots  and  garden  tracts,  within  the  unincorporated  town. 
State  ex.  rel.  Com.  Ditches  y.  Tularosa  Com.  Ditch, 

19  N.  M.  352.  375 

ACQUITTAL^Prejudice. 

2.  The  last  clause  of  the  exception  is  of  no  ayail  where 
defendants  were  acquitted  of  murder,  and  conyicted  of  man- 
slaughter, and  no  prejudice  to  them  is  pointed  out  on  the  ar- 
gument. 

State  y.  Garcia,  19  N.  M.  414.  417 

ACT  I O  N — Contract — Reclssion. 

1.  Where  the  complaint  in  an  action  for  recission  of  an 
executed  contract  for  the  sale  of  land  alleges  that  the  title 
to  a  certain  portion  of  the  land  transferred  to  the  plaintiff 
has  failed  and  this  failure  of  title  is  admitted  by  the  an- 
swer, which  answer  also  sets  up  and  alleges  that  the  plain- 
tiff took  possession  with  full  knowledge  of  the  state  of  the 
title,  that  he  has  held  the  land  in  question  three,  years  be- 
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the  suit,  and  who  owned  an  interest  in  the  ditch,  and  con- 
ducted water  through  the  same  for  the  irrigation  of  her 
lands,  that  B  was  a  necessary  party  to  the  suit,  as  complain- 
ant's right  to  the  relief  depended  upon  an  adjudication  of 
Ills  right  to  the  use  of  the  ditch  and  water  as  against  B. 

MlUer  y.  Klasner,  19  N.  M.  21.  25 

ADVERSE  P088E88ION^EJectment. 

1.  Where  a  plaintiff  in  ejectment,  brought  in  support  of 
an  Adverse  Claim,  filed  in  the  United  States  Land  Office 
against  a  patent  application,  relies  upon  a  location  he  must 
prove  all  of  the  acts  of  location,  including  the  posting  of 
the  location  notice,  the  discovery  of  mineral  in  place,  and 
a  marking  of  the  boundaries  of  a  claim  upon  the  ground. 
The  introduction  of  a  certified  copy  of  the  record  of  the  loca- 
tion notice  of  a  mining  claim  is  not  proof  of  these  acts  of 
location.  Adverse  possession  of  the  premises  for  the  stat- 
utory period  held  not  available  to  the  plaintiff  in  this  case, 
because  not  pleaded  nor  proved,  and  an  admission:  in  the 
answer  of  a  defendant  of  the  existence  of  a  valid  location 
by  plainttiffs  grantors  held  not  available  to  plaintiff  because 
not  called  to  the  attention  of  the  trial  court. 

Childers  v.  Lahann,  19  N.  M.  301.  304 

AGENCY— Admission—Evidence. 

7-  Error  in  admitting  incompetent  evidence  of  agency,  is 
cured  by  the  objecting  party's  subsequent  admission  of  such 
agency. 

James  v.  Hood,  19  N.  M.  234.  240 

AGREEMENT-^ral— Reiiance. 

2.  Reliance  upon  an  oral  agreement  with  opposite  counsel 
to  the  effect  that  additional  time,  if  required,  to  perfect  an 
appeal  would  be  granted,  which  agreement  is  denied  by  op- 
posite counsel  is  not  good  cause  for  failure  to  file  assign- 
ments of  error  in  time. 

Norment  v.  Mandel,  Treas.,  19,  N.  M.  318.  320 

ANIMALS — Owners — Grand  Jury. 

2.  Where,  upon  the  trial,  witnesses  testify  that  certain 
known  parties  owned  the  alleged  stolen  animals,  and  the  in- 
dictment charges  that  the  owners  of  the  animals  are  unknown 
to  the  grand  Jury,  it  is  incumbent  upon  the  State  to  prove 
that  the  names  of  the  owners  were  unknown  to  the  grand 
jury  and  could  not,  by  reasonable  diligence,  have  been  ascer- 
tained. 

State  V-  Klasner,  19  N.  M.  474.  478 

ANIMAL8— Bounty— Liabliity. 

1.  Claims  for  the  payment  of  wild  animal  bounty  from 
counties  are  not  such  debts  and  liabilities  of  counties  as  were 
•contemplated  to  be  assumed  and  paid  by  the  state  by  the 
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fore  bringing  suit,  that  he  has  ordered  to  sell  some  of  it, 
exercised  complete  dominion  over  the  same,  made  improye- 
ments  thereon,  and  that  he  is  estopped  to  claim  recission 
by  reason  of  laches;  in  such  a  state  of  the  pleadings  it  is 
not  error  on  the  part  of  the  trial  judge  to  deny  a  motion 
for  judgment  on  the  pleadings  as  the  allegations  in  the  plead- 
ings raise  issues  to  be  passed  upon  by  the  court. 

Reed  v.  Rogers,  19  N.  M.  177.  181 

ACTION — Condition  Precedent — Pleadings. 

1.  When  plaintiff's  right  of  action  depends  upon  a  condi- 
tion precedent,  he  must  allege  in  his  complain  the  fulfillment 
of  such  condition,  or  a  legal  excuse  for  its  non-fulfillment. 
In  default  of  such  allegations,  it  is  not  error  for  the  court 
to  render  judgment  against  him  on  motion  for  judgment  on 
the  pleadings. 

McCoy  and  Dunlavy  v.  Torrance  Co.  Say.  Bank,  19 
N.  M.  422.  427 

ACTION — Real   Property — Precinct. 

1.  An  action  for  forcible  entry  or  unlawful  detainer  of  real 
property  must  be  prosecuted  before  the  justice  of  the  peace 
in  the  precinct  where  the  property  is  situated. 

Brasswell  v.  Halliburton,  19  N.  M.  386.  388 

ACTION — Replevin — Damages. 

1.  In  replevin  actions  a  defendant  may  not  only  recover 
the  property  and  damages  for  the  unjust  caption  or  deten- 
tion thereof,  but  shall  have  judgment,  if  plaintiff  fails  to 
prosecute  his  suit  with  effect,  for  the  value  of  the  prop- 
erty taken,  and  double  damages  for  the  use  of  the  same 
from  the  time  of  delivery,  with  the  option  of  taking  back 
the  property,  or  recovering  the  assessed  value  thereof. 
Roth  V.  Yara,  19  N.  M.  8-  11 

ACTION — Telegram — Negligence. 

1.  The  addressee  of  a  telegram  may  maintain  an  action 
in  tort,  against  a  telegraph  company,  for  negligently  deliv- 
ering a  forged  message  to  him,  which  he,  in  good  faith,  and 
without  negligence,  acts  upon  to  his  damage. 

Bank  of  Commerce  v.  W.  U.  Tel.  Co.,  19  N.  M.  211.        218 

ADJUDICATION— Fundamental   Rule. 

1.  It  is  a  familiar  and  fundamental  rule  that  a  court  can 
make  no  decree  affecting  the  rights  of  a  person  over  whom 
it  has  not  obtained  jurisdiction^  or  between  the  parties  be- 
fore It,  which  so  far  involves  or  depends  upon  the  rights  of 
an  absent  person,  that  complete  and  final  justice  can  not 
be  done  between  the  parties  to  the  suit  without  aftecting 
those  rights.  Held,  in  a  suit  to  enjoin  A  from  interfering 
with  a  certain  ditch  and  the  distribution  of  water  therefrom, 
where  A  was  acting  under  authority  of  B,  not  a  party  to 
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the  suit,  and  who  owned  an  interest  in  the  ditch,  and  con- 
ducted water  through  the  same  for  the  irrigation  of  her 
lands*  that  B  was  a  necessary  party  to  the  suit,  as  complain- 
ant's right  to  the  relief  depended  upon  an  adjudication  of 
his  right  to  the  use  of  the  ditch  and  water  as  against  B. 

MiUer  y.  laasner,  19  N.  M.  21.  25 

ADVERSE  POSSESSION— Ejectment. 

1.  Where  a  plaintiff  in  ejectment,  brought  in  support  of 
an  Adverse  Claim,  filed  in  the  United  States  Land  Office 
against  a  patent  application,  relies  upon  a  location  he  must 
prove  all  of  the  acts  of  location^  including  the  posting  of 
the  location  notice,  the  discovery  of  mineral  in  place,  and 
a  marking  of  the  boundaries  of  a  claim  upon  the  ground. 
The  introduction  of  a  certified  copy  of  the  record  of  the  loca- 
tion notice  of  a  mining  claim  is  not  proof  of  these  acts  of 
location.  Adverse  possession  of  the  premises  for  the  stat- 
utory period  held  not  available  to  the  plaintiff  in  this  case, 
because  not  pleaded  nor  proved,  and  an  admission  in  the 
answer  of  a  defendant  of  the  existence  of  a  valid  location 
by  plainttifTs  grantors  held  not  available  to  plaintiff  because 
not  called  to  the  attention  of  the  trial  court. 

Childers  v.  Lahann,  19  N.  M.  301.  304 

AGENCY — Admission — Evidence. 

7-  Error  in  admitting  incompetent  evidence  of  agency,  is 
cured  by  the  objecting  party's  subsequent  admission  of  such 
agency. 

James  v.  Hood,  19  N.  M.  234.  240 

AGREEMENT-^ral— Reliance. 

2.  Reliance  upon  an  oral  agreement  with  opposite  counsel 
to  the  effect  that  additional  time,  if  required,  to  perfect  an 
appeal  would  be  granted,  which  agreement  is  denied  by  op- 
posite counsel  is  not  good  cause  for  failure  to  file  assign- 
ments of  error  in  time. 

Norment  v.  Mandel,  Treas.,  19,  N.  M.  318.  320 

ANIMALS — Owners — Grand  Jury. 

2.  Where,  upon  the  trial,  witnesses  testify  that  certain 
known  parties  owned  the  alleged  stolen  animals,  and  the  in- 
-dictment  charges  that  the  owners  of  the  animals  are  unknown 
to  the  grand  jury,  it  Is  incumbent  upon  the  State  to  prove 
that  the  names  of  the  owners  were  unknown  to  the  grand 
jury  and  could  not,  by  reasonable  diligence,  have  been  ascer- 
tained. 

State  V.  Klasner,  19  N.  M.  474.  478 

ANIMALS— Bounty— Liability. 

1.  Claims  for  the  payment  of  wild  animal  bounty  from 
counties  are  not  such  debts  and  liabilities  of  counties  as  were 
-contemplated  to  be  assumed  and  paid  by  the  state  by  the 


6g2  QBNERAL  INDEX 


Enabling  A€t,  under  which  th«  state  was  admitted  intD  the 
tJnion,  or  br  Section  1  of  Article  IX,  and  Section  3  of  Article 
XXI  of  the  State  Constittitlon,  or  by  Chapter  16,  of  the  Laws 
of  1912. 

State  ex.  reL  Beach  v.  Board  of  Loan  Commrs.,  19  N. 
U.  266.  272 

APPEAL — Assignment — Error. 

1.  On  appeal  to  this  court,  where  the  only  assignment  of 
error  is  that  the  court  below  refused  to  sustain  a  motion  for 
Judgment  upon  the  special  findings  of  the  jury,  this  court 
under  Section  2993,  C.  L.  1897,  is  limited  to  a  determination 
of  whether  or  not  such  special  findings  are  inconsistent  with 
the  general  verdict.  The  special  findings  override  the  gen* 
eral  verdict  only  when  both  cannot  stand  together,  the  an- 
tagonism being  such,  upon  the  face  of  the  record,  as  is  be- 
yond the  possibility  of  being  removed  by  any  evidence  legiti- 
mately admissible  under  the  issues  in  the  cause. 

Smith  V.  A.,  T.  &  S.  P.  Ry.  Co.,  19  N.  M.  247.  251 

APPEAL— Cost  Bond— Essential. 

1.  A  cost  bond  is  required,  on  appeal  or  writ  of  error, 
only  for  the  protection  of  the  appellee  or  defendant  in  error, 
and  is  not  essential  in  order  to  confer  jurisdiction,  and  fail- 
ure to  give  same  may  be  cured  by  tendering  and  filing  a 
bond  before  advantage  of  the  failure  to  file  same  is  taken 
by  an  adversary. 

Mundy  v.  Irwin,  19  N.  M.  170.  172. 

APPEAL — Criminal  Cases. 

1.  Under  Section  47,  Chapter  57,  S.  L.,  1907,  which  grants 
the  right  of  appeal  to  the  Supreme  Court  in  criminal  cases 
in  the  following  language:  "In  all  cases  of  final  judgment 
rendered  upon  any  Indictment,  an  appeal  to  the  Supreme 
Court  shall  be  allowed  if  applied  for  during  the  term  at  which 
such  judgment  was  rendered,"  the  right  of  appeal  is  limited 
to  final  judgments  rendered  upon  an  indictment,  and  no  right 
of  appeal  will  lie  from  a  judgment  of  the  district  court  com- 
mitting a  person  to  jail  for  a  criminal  contempt. 

State  V.  Chacon,  19  N.  M.  456.  459 

APPEAL — Judgment — Rendition. 

1.  Under  Section  1,  Chapter  57,  Laws  of  1907,  providing 
that  any  person  aggrieved  by  any  final  judgment  or  deci- 
sion of  any  district  court  in  any  civil  cause,  may,  at  his 
election,  take  an  appeal  or  sue  out  a  writ  of  error  within 
one  year  from  the  date  of  the  entry  of  the  same,  and  where 
a  motion  for  a  new  trial  or  rehearing  is  seasonably  made, 
the  time  within  which  the  appeal  may  be  taken  or  the  writ 
of  error  sued  out,  is  to  be  computed  from  the  date  of  the 
denial  of  the  motion,  and  not  from  the  date  of  the  rendi- 
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tton  or  entry  of  the  judgment  or  decree,  wbere  the  motion 
was  authorised  by  statutory  provision  and  operated  as  a  stay 
of  execution,  because  until  such  motion  was  dispoeed  of  tho 
judgment  was  not  a  final  judgment  within  the  meaning  of 
the  statute. 

Romero  t.  Mcintosh,  19  N.  M.  612.  617 

APPEAL— Notlce--8ervlce. 

1.  Sec.  63»  Chap.  4i^,  S.  L.  1907,  construed.  Held:  That 
notice  of  the  appeal  therein  provided  for  is  served  upon  the 
state  engineer,  within  the  meaning  of  the  first  clause  of  the 
proviso,  when  it  is  delivered  to  such  official  and  filed  in  his 
office,  and  that  the  second  clause  of  said  proviso,  which 
provides  for  the  manner  of  service  of  notice  of  appeal,  ap- 
plies only  to  the  service  upon  the  parties  in  interest 

Orosco  V.  Gonzales,  19  N.  M.  130.  134 

APPELLATE  COURT*-Water— Appropriation. 

2.  Wibere  an  application  for  a  permit  to  appropriate  water 
for  a  beneficial  use  is  approved  by  the  district  court,  an  ap- 
peal, the  appellate  court  will  presume,  in  the  absence  of 
anything  in  the  record  to  the  contrary,  that  there  is  unap- 
propriated water,  available  to  supply  the  requirements  under 
the  permit. 

Rio  Puerco  Irrigation  Co.  v.  Jastro,  19  N.  M.  149.  155 

APPELLATE  COURT— Attorneys'  Fees. 

1.  Appellate  courts  possess  'inherent  power  to  allow  ali- 
mony, suit  money  and  attorney  fees  pending  an  appeal,  and 
may  make  such  allowance  as  the  circumstances  warrant. 

Taylor  v.  Taylor,  19  N.  M.  383.  385 

APPELLAT  COURT— Findings. 

1.  Neither  the  verdict  of  the  jury,  nor  the  findings  of  a 
trial  court  will  be  disturbed  in  the  appellate  court,  when 
they  are  supported  by  any  substantial  evidence. 

James  v.  Hood,  19  N.  M.  234.  236 

APPELLATE  COURT— Prejudice. 

2.  An  appellate  court  will  not  reverse  a  judgment  for  ef* 
ror  which  resulted  in  no  prejudice  to  the  party  seeking  to 
take  advantage  of  it. 

Trauer  v.  Meyers,  19  N.  M.  490.  494 

APPLIANCES— Defects— Knowledge. 

2.    The  master  is  chargeable  with  knowledge  of  defects  in 

material  or  appliances,  even  though  such  defects  be  latent, 

or  not  plainly  and  clearly  observable  if  by  the  exercise  of 

reasonable  care  the  master  could  have  discovered  the  same. 

Van  Kirk  v.  Butler,  19  N.  M.  597.  607 

APPLICATION— Water— Irrigation. 
2.    Where  an  application  for  a  permit  to  appropriate  water 
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for  a  beneficial  use  Is  approyel  by  the  district  court,  on 
appeal,  the  appellate  court  will  presume.  In  the  absence  of 
anything  In  the  record  to  the  contrary^  that  there  Is  unap- 
propriated water  available  to  supply  the  requirements  under 
the  permit. 

Rio  Puerco  Irrigation  Co.  v.  Jastro,  19  N.  M.  .149.        155 

ARRAIGNMENT-^bJection— Trial. 

3.  Failure  to  formally  arraign  a  defendant  Is  not  a  fatal 
objection,  where  such  defendant  was  present  in  court  and 
testified  as  a  witness  upon  his  trial,  In  his  own  behalf,  and 
was  represented  by  counsel,  and  no  objection  is  interposed 
to  proceeding  with  the  trial  without  such  arraignment. 

State  y.  Klasner,  19  N.  M.  474.  484 

ASSAULT— Officer — Intoxication. 

2.  In  a  suit  for  damages  on  account  of  alleged  assault 
by  an  officer  or  special  agent  employed  by  a  railway  com- 
pany, at  its  station,  by  a  person  rightfully  at  such  station 
but  in  an  intoxicated  condition,  a  requested  Instruction 
that  ''the  fact  that  M^rk  Johnson  was  an  officer  and  special 
agent  of  the  defendant  would  not  require  him  to  submit 
to  an  assault  by  the  plaintiff  but  he  had  the  right  to  repel 
any  assault  which  the  plaintiff  may  have  made  or  attempted 
to  make  with  all  the  force  under-  whtoh  the  circumstances 
«nd  conditions  seemed  necessary  to  him,"  is  properly  re- 
fused, as  it  does  not  correctly  state  the  law,  in  that  it  falls 
to  impose  upon  the  assaulted  party  the  duty  of  acting  in 
good  faith  and  as  a  reasonably  prudent  man  under  such 
circumstances  would  act,  using  no  more  force  than  is  ne- 
cessary to  repel  the  force  which  is  being  used  against  him. 
Brobst  V.  El  Paso  &  Southwestern  Co.,  19  N.  M.  609.    611 

ASSESSM  ENTS— Acequias. 

1.  No  remedy  Is  provided  for  the  collection  of  assess- 
ments levied  by  acequia  commissioners,  under  the  provisions 
of  paragraph  11  of  the  Compiled  Laws  of  1897,  as  amended 
by  Sec.  1,  Chap.  44,  S.  L.  1903,  except  the  deprivation  of 
the  delinquent  party  of  the  right  to  the  use  of  water  until 
payment  is  made,  and  the  community  officers  are  necessarily 
confined  to  the  remedy  given. 

La  Mesa  Community  Ditch  v.  Appelzoeller,  19  N.  M.  75.  81 

ASSIGNMENTS  OF  ERROR— Default— Excuse. 

1.  In  the  absence  of  an  assignment  of  errors,  where  the 
fiame  Is  required  by  statute  or  rule  of  court,  no  relief  Is  asked 
of  the  appellate  court,  and  it  will  not  enter  upon  a  considera- 
tion of  the  case.  And,  where  the  appellant  or  plaintiff  In 
error  has  failed  to  file  an  assignment  of  errors,  as  required 
by  Section  21,  Chapter  57,  S.  L.  1907,  and  no  attempt  Is 
made  to  excuse  the  default,  the  appeal  or  writ  of  error  will 
be  dismissed.  ^ 

In  re  C.  C-  Murray,  Receiver,  etc.,  19.  N.  M.  53.  55 
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ASSIGNMENTS  OF  ERROR^Waived. 

1.    AssignmentB  of  error  not  argued  in  appellant's  brief, 
are  deemed  to  have  been  waived. 

Brobst  V.  El  Paso  &  Southwestern  Co.,  19  U.  M.  609.    610- 

ASYLUM— Superintendent — Discharged. 

1.  Where  the  statute  creating  the  New  Mexico  Insane 
Asylum,  made  the  directors  of  said  institution  a  corporation, 
with  power  to  contract  and  be  contracted  with,  and  also 
provided  for  the  appointment  of  all  necessary  subordinate 
officers  and  employes,  and  gave  to  the  directors  the  power- 
to  remove  any  officer  or  employe  of  said  asylum,  when  in 
their  Judgment  it  was  to  the  best  interest  of  said  institution, 
such  provision  became  a  condition  in  and  a  part  of  the  con- 
tract for  the  employment  of  a  medical  superintendent  for  a. 
specified  time;  and  hence,  such  board,  in  its  corporate  ca« 
pacity,  was  not  liable  in  damages  for  a  breach  of  such  con- 
tract, where  it  discharged  such  superintendent  before  the 
expiration  of  his  contract,  under  such  power  so  given  by  the 
statute;  and  the  courtp  cannot  review  the  Judgment,  so  to 
be  exercised  by  said  board. 

Smith  V.  Directors  Insane  Asylum,  19  N.  M.  137.  147 

ATTACH  M  ENT— Purchases— Notice. 

Sections  3953,  3954  3955  and  3960,  C.  L.  1907,  construed. 
Held  that  Section  3960,  which  was  enacted  as  Section  16,  of 
the  Act  of  January  12,  1852,  "Regulating  Conveyances" 
should  be  construed  in  connection  with  Sections  14  and  15 
of  said  Act,  and  when  so  construed,  following  the  rule  an- 
nounced by  the  Supreme  Court  of  Missouri,  from  which  said 
Act  was  borrowed,  such  section  renders  an  unrecorded  con- 
veyance invalid  only  as  to  subsequent  purchasers  and  mort- 
gagees, in  good  faitb,  and  without  notice  of  such  unrecorded 
conveyance.  Held,  further  that  such  section  was  repealed  by 
Sections  1,  2  and  3  of  Chapter  10  S.  L.  1887,  (Sections  3953. 
3954  and  3955,  C.  L.  1897)  and  that  the  latter  sections  render 
such  unrecorded  conveyance  invalid  only  as  to  subsequent 
purchasers  and  mortgagees,  in  good  faith,  and  without  notice 
of  such  unrecorded  conveyance.  Hence,  where  F.  conveys 
real  estate  to  S.  who  fails  to  record  such  deed  until  after 
suit,  in  attachment  is  filed  against  F.  but  who  records  the 
same  prior  to  sale,  under  execution  issued  upon  a  Judgment 
rendered  in  such  attachment  suit,  a  purchaser  at  such  sale 
is  charged  with  notice  of  such  conveyance,  at  the  time  he  be- 
comes such,  and  a  sheriffs  deed  issued  to  him,  for  the  land 
so  purchased,  is  invalid,  as  against  the  holder  of  such  prior 
deed,  and  constitutes  a  cloud  upon  his  title. 

Chetham-Strode  v.  Blake,  19  N.  M.  335.  34^ 

ATTORNEYS  AT  L A W*— Disbarment. 

» 

1.    In  a  proceeding  looking  to  disbarment,  where  the  evi- 
dence fails  to  show  that  the  relation  of  attorney  and  client 
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In  re  John  H.  Towndrow,  19  N.  M.  672 

filed  the  information,  which  was  supported  by  the  oath  of 
W.  K.  Hixenbaugh,  upon  information  and  belief  only, 
however.  Upon  this  information  a  warrant  was  issued, 
and  it  is  upon  this  information  and  the  warrant  issued 
thereon,  that  petitioner  is  being  detained  in  the  custody  of 
the  sheriff  and  deprived  of  his  liberty. 

The  attorneys  for  the  petitioner  and  the  Attorney  Gen- 
eral have  filed  in  this  court  a  written  stipulation,  which 
among  other  recitals  and  agreements,  contains  the  follow^ 
ing: 

"The  Attorney  General  admits  that  the  warrant,  copy 
of  which  is  attached  to  the  petition  herein,  and  under  which 
the  petitioner  is  held  in  restraint,  is  not  a  lawful  process 
and  is  insufficient  to  justify  petitioner's  detention,  because 
the  warrant  was  issued  upon  a  complaint  based  on  infor- 
mation and  belief." 

In  view  of  this  admission  by  the  state,  the  application 
will  be  granted  and  petitioner  will  be  discharged  from  the 
restraint  under  the  warrant  issued  upon  the  information 
1  filed  December  9th,  1914,  without  prejudice  to  any  pro- 
ceeding heretofore  instituted,  now,  or  hereafter  to  be  in- 
stituted by  the  state  touching  the  charge  against  the  pe- 
titioner for  the  murder  of  Lillian  Towndrow. 
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A. 
ACCEPTANCE-^Binding— Drawee. 

3.  Where  a  statute  requires  the  acceptance  of  a  bill  of 
exchange  to  be  in  writing  and  signed  by  the  drawee*  an 
oral  acceptance  is  not  binding  upon  the  drawee. 

Hanna  v.  McCrory,  19  N.  M-  183.  191 

« 

ACCOUNTING— Co-tenant--Fund. 

3.  ■  The  title  to  money  which  is  contracted  to  be  deposited 
by  the  vendee  to  the  credit  of  one  tenant  in  common,  is  prop- 
erly laid  in  such  tenant  in  common,  notwithstanding  his 
co-tenant  may  be  entitled  to  his  share  of  the  fund  upon  an 
accounting  between  them. 

State  ▼.  Probert,  19  N.  M.  13.  17 

ACEQU I  A— irrigation— SeUlert. 

7.  Where,  in  1862,  the  settlement  of  Tularosa  was  estab- 
lished, and  320  acres  of  land  was  laid  out  in  lots  and  garden 
tracts,  and  a  community  ditch  was  constructed  to  carry  water 
to  the  settlement,  for  the  use  of  the  various  settlers,  and 
such  settlers  and  their  successors  irrigated  lands  not  only 
within  such  original  townsite,  but  also  adjoining  lands,  such 
adjoining  lands  are  entitled  to  water  from  such  acequla,  and 
the  owners  of  the  same  are  entitled  to  participate  in  the  af- 
fairs of  the  community,  on  the  same  basis  as  the  owners  of 
town  lots  and  garden  tracts,  within  the  unincorporated  town. 
State  ex.  rel.  Com.  Ditches  v.  Tularosa  Com.  Ditch, 

19  N.  M.  352.  376 

ACQUITTAL— Prejudice. 

2.  The  last  clause  of  the  exception  is  of  no  avail  where 
defendants  were  acquitted  of  murder,  and  convicted  of  man- 
slaughter, and  no  prejudice  to  them  is  pointed  out  on  the  ar- 
gument. 

State  V.  Garcia,  19  N-  M.  414.  417 

ACTION — Contract — Recission. 

1.  Where  the  complaint  in  an  action  for  recission  of  an 
executed  contract  for  the  sale  of  land  alleges  that  the  title 
to  a  certain  portion  of  the  land  transferred  to  the  plaintiff 
has  failed  and  this  failure  of  title  is  admitted  by  the  an- 
swer, which  answer  also  sets  up  and  alleges  that  the  plain- 
tiff took  possession  with  full  knowledge  of  the  state  of  the 
title,  that  he  has  held  the  land  in  question  three,  years  be- 
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fore  bringing  suit,  that  he  has  ordered  to  sell  some  of  it, 
exercised  complete  dominion  over  the  same,  made  improve-  { 

ments  thereon,  and  that  be  is  estopped  to  claim  recissibn 
by  reason  of  laches;  in  such  a  state  of  the  pleadings  it  is 
not  error  on  the  part  of  the  trial  judge  to  deny  a  motion 
for  judgment  on  the  pleadings  as  the  allegations  in  the  plead- 
ings raise  issues  to  be  passed  upon  by  the  court. 

Reed  v.  Rogers,  19  N.  M.  177.  181 

ACTION — Condition  Precedent — Pleadings. 

1.  When  plaintiff's  right  of  action  depends  upon  a  condi- 
tion precedent,  he  must  allege  in  his  complain  the  fulfillment 
of  such  condition,  or  a  legal  excuse  for  its  non-fulfillment. 
In  default  of  such  allegations,  it  is  not  error  for  the  court 
to  render  judgment  against  him  on  motion  for  judgment  on 
the  pleadings. 

McCoy  and  Dunlavy  v.  Torrance  Co.  Sav.  Bank,  19 
N.  M.  422.  427 

ACTION — Real   Property — Precinct. 

1.  An  action  for  forcible  entry  or  unlawful  detainer  of  real 
property  must  be  prosecuted  before  the  justice  of  the  peace 
in  the  precinct  where  the  property  is  situated. 

Brasswell  v.  Halliburton,  19  N.  M.  386.  388 

ACTION^Replevln^Damages. 

1.  In  replevin  actions  a  defendant  may  not  only  recover 
the  property  and  damages  for  the  unjust  caption  or  deten- 
tion thereof,  but  shall  have  judgment,  if  plaintiff  fails  to 
prosecute  his  suit  with  effect,  for  the  value  of  the  prop- 
erty taken,  and  double  damages  for  the  use  of  the  same 
from  the  time  of  delivery,  with  the  option  of  taking  back 
the  property,  or  recovering  the  assessed  value  thereof. 
Roth  V.  Yara,  19  N.  M.  8-  11 

ACTION — Telegram^— Negligence. 

1.  The  addressee  of  a  telegram  may  maintain  an  action 
in  tort,  against  a  telegraph  company,  for  negligently  deliv- 
ering a  forged  message  to  him,  which  he,  in  good  faith,  and 
without  negligence,  acts  upon  to  his  damage. 

Bank  of  Commerce  v.  W.  U.  Tel.  Co.,  19  N.  M.  211.        218 

ADJUDICATION— Fundamental   Rule. 

1.  It  is  a  familiar  and  fundamental  rule  that  a  court  can 
make  no  decree  affecting  the  rights  of  a  person  over  whom 
it  has  not  obtained  jurisdiction^  or  between  the  parties  be- 
fore it,  which  so  far  involves  or  depends  upon  the  rights  of 
an  absent  person,  that  complete  and  final  justice  can  not 
be  done  between  the  parties  to  the  suit  without  affecting 
those  rights.  Held,  in  a  suit  to  enjoin  A  from  interfering 
with  a  certain  ditch  and  the  distribution  of  water  therefrom, 
where  A  was  acting  under  authority  of  B,  not  a  party  to 
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the  Buit»  and  who  owned  an  interest  In  the  ditch,  and  con- 
ducted water  through  the  same  for  the  irrigation  of  her 
lands,  that  B  was  a  necessary  party  to  the  suit,  as  complain- 
ant's right  to  the  relief  depended  upon  an  adjudication  of 
his  right  to  the  use  of  the  ditch  and  water  as  against  B. 

MiUer  y.  laasner,  19  N.  M.  21.  25 

ADVERSE  POSSESSION— Ejectment. 

1.  Where  a  plaintiff  in  ejectment,  brought  in  support  of 
an  Adverse  Claim,  filed  in  the  United  States  Land  Office 
against  a  patent  application,  relies  upon  a  location  he  must 
prove  all  of  the  acts  of  location,  including  the  posting  of 
the  location  notice,  the  discovery  of  mineral  in  place,  and 
a  marking  of  the  boundaries  of  a  claim  upon  the  ground. 
The  introduction  of  a  certified  copy  of  the  record  of  the  loca- 
tion notice  of  a  mining  claim  is  not  proof  of  these  acts  of 
location.  Adverse  possession  of  the  premises  for  the  stat- 
utory period  held  not  available  to  the  plaintiff  in  this  case, 
because  not  pleaded  nor  proved,  and  an  admission  in  the 
answer  of  a  defendant  of  the  existence  of  a  valid  location 
by  plainttifTs  grantors  held  not  available  to  plaintiff  because 
not  called  to  the  attention  of  the  trial  court. 

Childers  v.  Lahann,  19  N.  M.  301.  304 

AGENCY — Admission — Evidence. 

7-  Error  in  admitting  incompetent  evidence  of  agency,  is 
cured  by  the  objecting  party's  subsequent  admission  of  such 
agency. 

James  v.  Hood,  19  N.  M.  234.  240 

AGREEMENT-^ral— Reliance. 

2.  Reliance  upon  an  oral  agreement  with  opposite  counsel 
to  the  effect  that  additional  time,  if  required,  to  perfect  an 
appeal  would  be  granted,  which  agreement  is  denied  by  op- 
posite counsel  is  not  good  cause  for  failure  to  file  assign- 
ments of  error  in  time. 

Norment  v.  Mandel,  Treas.,  19,  N.  M.  318.  320 

ANIIMALS — Owners — Grand  Jury. 

2.  Where^  upon  the  trial,  witnesses  testify  that  certain 
known  parties  owned  the  alleged  stolen  animals,  and  the  in- 
-dictment  charges  that  the  owners  of  the  animals  are  unknown 
to  the  grand  jury,  it  is  incumbent  upon  the  State  to  prove 
that  the  names  of  the  owners  were  unknown  to  the  grand 
jury  and  could  not,  by  reasonable  diligence,  have  been  ascer- 
tained. 

State  V-  Klasner,  19  N.  M.  474.  478 

ANIMALS— Bounty— Liabliity. 

1.  Claims  for  the  payment  of  wild  animal  bounty  from 
counties  are  not  such  debts  and  liabilities  of  counties  as  were 
•contemplated  to  be  assumed  and  paid  by  the  state  by  the 
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Bnftbling  A^t,  under  which  the  state  wms  admitted  IntD  the 
Union,  or  br  Section  1  of  Article  IX,  and  Section  3  of  Article 
XXI  of  the  State  Constitution,  or  by  Chapter  16,  of  the  Laws 
of  in2. 

State  ex.  rel.  Beach  v.  Board  of  Loan  Commrs.,  19  N. 
M.  266.  272 

-  I 

A  P  P  E  A  L— Assign  ment — Error. 

1.  On  appeal  to  this  court,  where  the  only  assignment  of 
error  is  that  the  court  below  refused  to  sustain  a  motion  for 
judgment  upon  the  special  findings  of  the  jury,  this  court  | 

under  Section  2993,  C.  L.  1897,  is  limited  to  a  determination 
of  whether  or  not  such  special  findings  are  inconsistent  with 
the  general  verdict.  The  special  findings  override  the  gen- 
eral verdict  only  when  both  cannot  stand  together,  the  an- 
tagonism being  such,  upon  the  face  of  the  record,  as  is  be- 
yond the  possibility  of  being  removed  by  any  evidence  legiti- 
mately admissible  under  the  issues  in  the  cause. 

Smith  V.  A.,  T.  &  S.  P.  Ry.  Co.,  19  N.  M.  247.  251 

APPEAL— Cost  Bond— Essential. 

1.  A  cost  bond  is  required,  on  appeal  or  writ  of  error, 
only  for  the  protection  of  the  appellee  or  defendant  in  error, 
and  is  not  essential  in  order  to  confer  jurisdiction,  and  fail- 
ure to  give  same  may  be  cured  by  tendering  and  filing  a 
bond  before  advantage  of  the  failure  to  file  same  is  taken 
by  an  adversary. 

Mundy  v.  Irwin,  19  N.  M.  170.  172. 

APPEAL— Criminal  Cases. 

1.  Under  Section  47,  Chapter  57,  S.  L.,  1907,  which  grants 
the  right  of  appeal  to  the  Supreme  Court  in  criminal  cases 
in  the  following  language:  "In  all  cases  of  final  judgment 
rendered  upon  any  Indictment,  an  appeal  to  the  Supreme 
Court  shall  be  allowed  if  applied  for  during  the  term  at  which 
such  judgment  was  rendered,"  the  right  of  appeal  is  limited 
to  final  judgments  rendered  upon  an  indictment,  and  no  right 
of  appeal  will  lie  from  a  judgment  of  the  district  court  com- 
mitting a  person  to  jail  for  a  criminal  contempt. 

State  V.  Chacon,  19  N.  M.  456-  459 

APPEAL — Judgment — Rendition. 

1.  Under  Section  1,  Chapter  67,  Laws  of  1907,  providing 
that  any  person  aggrieved  by  any  final  judgment  or  deci- 
sion of  any  district  court  in  any  civil  cause,  may,  at  his 
election,  take  an  appeal  or  sue  out  a  writ  of  error  within 
one  year  from  the  date  of  the  entry  of  the  same,  and  where 
a  motion  for  a  new  trial  or  rehearing  is  seasonably  made, 
the  time  within  which  the  appeal  may  be  taken  or  the  writ 
of  error  sued  out,  is  to  be  computed  from  the  date  of  the 
denial  of  the  motion,  and  not  from  the  date  of  the  rendi- 
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tton  or  entry  of  the  judgment  or  decree*  wbwe  the  motion 
was  authorised  by  statutory  prorislon  and  operated  as  a  stay 
of  execution,  because  until  such  motion  was  dispoeed  of  the 
judgment  was  not  a  final  judgment  within  the  meaning  of 
the  statute. 

Romero  v.  Mcintosh,  19  N.  M.  612.  617 

APPEAL— Notice— Service. 

1.  Sec.  63,  Chap.  4S^,  S.  L.  1907,  construed.  Held:  That 
notice  of  the  appeal  therein  provided  for  is  served  upon  the 
state  engineer,  within  the  meaning  of  the  first  clause  of  the 
proviso,  when  it  is  delivered  to  such  official  and  filed  in  his 
office,  and  that  the  second  clause  of  said  proviso,  which 
provides  for  the  manner  of  service  of  notice  of  appeal,  ap- 
plies only  to  the  service  upon  the  parties  in  interest 

Orosco  V.  Gonzales,  19  N.  M.  130.  134 

APPELLATE  COURT*-Water— Appropriation. 

2.  Wjhere  an  application  for  a  permit  to  appropriate  water 
for  a  beneficial  use  is  approved  by  the  district  court,  an  ap- 
peal, the  appellate  court  will  presume,  in  the  absence  of 
anything  in  the  record  to  the  contrary,  that  there  is  unap- 
propriated water,  available  to  supply  the  requirements  under 
the  permit. 

Rio  Puerco  Irrigation  Co.  v.  Jastro,  19  N.  M.  149.         15S 

APPELLATE  COU  RT— Attorneys'  Fees. 

1.  Appellate  courts  possess  'inherent  power  to  allow  ali- 
mony, suit  money  and  attorney  fees  pending  an  appeal,  and 
may  make  such  allowance  as  the  circumstances  warrant. 

Taylor  v.  Taylor,  19  N.  M.  383.  385 

APPELLAT  COURT— Findings. 

1.  Neither  the  verdict  of  the  jury,  nor  the  findings  of  a 
trial  court  will  be  disturbed  in  the  appellate  court,  when 
they  are  supported  by  any  substantial  evidence. 

James  v.  Hood,  19  N.  M.  234.  236 

APPELLATE  COURT— Prejudice. 

2.  An  appellate  court  will  not  reverse  a  judgment  for  er- 
ror which  resulted  in  no  prejudice  to  the  party  seeking  to 
take  advantage  of  it. 

Trauer  v.  Meyers,  19  N.  M.  490.  494 

APPLiANCES— Defects— Knowledge. 

2.    The  master  is  chargeable  with  knowledge  of  defects  in 

material  or  appliances,  even  though  such  defects  be  latent, 

or  not  plainly  and  clearly  observable  if  by  the  exercise  of 

reasonable  care  the  master  could  have  discovered  the  same. 

Van  Kirk  v.  Butler,  19  N.  M.  597.  607 

APPLICATION— Water— Irrigation. 
2.    Where  an  application  for  a  permit  to  appropriate  water 
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for  a  beneficial  use  is  approyel  by  the  district  court,  on 
appeal,  the  appellate  court  will  presume,  in  the  absence  of 
anything  in  the  record  to  the  contrary^  that  there  is  unap- 
propriated water  available  to  supply  the  requirements  under 
the  permit. 

Rio  Puerco  Irrigation  Co.  v.  Jastro,  19  N.  M.  .149.        155 

ARRAIGNMENT— Objection— Trial. 

3.  Failure  to  formally  arraign  a  defendant  is  not  a  fatal 
objection,  where  such  defendant  was  present  in  court  and 
testified  as  a  witness  upon  his  trial,  in  his  own  behalf,  and 
was  represented  by  counsel,  and  no  objection  is  interposed 
to  proceeding  with  the  trial  without  such  arraignment. 

State  V.  Klasner,  19  N.  M.  474.  484 

A8SAU  LT—Ofricer— Intoxication. 

2.  In  a  suit  for  damages  on  account  of  alleged  assault 
by  an  officer  or  special  agent  employed  by  a  railway  com- 
pany, at  its  station,  by  a  person  rightfully  at  such  station 
but  in  an  intoxicated  condition,  a  requested  instruction 
that  "the  fact  that  MJark  Johnson  was  an  ofticer  and  special 
agent  of  the  defendant  would  not  require  him  to  submit 
to  an  assault  by  the  plaintiff  but  he  had  the  right  to  repel 
any  assault  which  the  plaintiff  may  have  made  or  attempted 
to  make  with  all  the  force  under*  which  the  circumstances 
«nd  conditions  seemed  necessary  to  him,"  is  properly  re- 
fused, as  it  does  not  correctly  state  the  law,  in  that  it  fails 
to  impose  upon  the  assaulted  party  the  duty  of  acting  in 
good  faith  and  as  a  reasonably  prudent  man  under  such 
circumstances  would  act,  using  no  more  force  than  is  ne- 
cessary to  repel  the  force  which  is  being  used  against  him. 
Brobst  V.  El  Paso  &  Southwestern  Co.,  19  N.  M.  609.    611 

A88E88M  ENTS— Acequias. 

1.  No  remedy  is  provided  for  the  collection  of  assess- 
ments levied  by  acequia  commissioners,  under  the  provisions 
of  paragraph  11  of  the  Compiled  Laws  of  1897,  as  amended 
by  Sec.  1,  Chap.  44,  S.  L.  1903,  except  the  deprivation  of 
the  delinquent  party  of  the  right  to  the  use  of  water  until 
payment  Is  made,  and  the  community  officers  are  necessarily 
confined  to  the  remedy  given. 

La  Mesa  Community  Ditch  v.  Appelzoeller,  19  N.  M.  75.  81 

A88IGNMENT8  OF  ERROR— Default— Excuse. 

1.  In  the  absence  of  an  assignment  of  errors,  where  the 
fiame  is  required  by  statute  or  rule  of  court,  no  relief  is  asked 
of  the  appellate  court,  and  it  will  not  enter  upon  a  considera- 
tion of  the  case.  And,  where  the  appellant  or  plaintiff  in 
error  has  failed  to  file  an  assignment  of  errors,  as  required 
by  Section  21,  Chapter  57,  S.  L.  1907,  and  no  attempt  is 
made  to  excuse  the  default,  the  appeal  or  writ  of  error  will 
be  dismissed.  ^ 

In  re  C.  C-  Murray,  Receiver,  etc.,  19.  N.  M.  53.  55 
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ASSIGNMENTS  OF  ERROR— Waived. 

1-    Assignments  of  error  not  argued  in  appellant's  brief, 
are  deemed  to  have  been  waived. 

Brobst  V.  El  Paso  &  Southwestern  Co.,  19  U.  M.  609.    610- 

ASYLUM — Superintendent — Discharged. 

1.  Where  the  statute  creating  the  New  Mexico  Insane 
Asylum,  made  the  directors  of  said  institution  a  corporation, 
with  power  to  contract  and  be  contracted  with,  and  also 
provided  for  the  appointment  of  all  necessary  subordinate 
officers  and  employes,  and  gave  to  the  directors  the  power 
to  remove  any  officer  or  employe  of  said  asylum,  when  in 
their  Judgment  it  was  to  the  best  interest  of  said  institution, 
such  provision  became  a  condition  in  and  a  part  of  the  con- 
tract for  the  employment  of  a  medical  superintendent  for  a. 
specified  time;  and  hence,  such  board,  in  its  corporate  ca* 
pacity,  was  not  liable  in  damages  for  a  breach  of  such  con- 
tract, where  it  discharged  such  superintendent  before  the 
expiration  of  his  contract,  under  such  power  so  given  by  the 
statute;  and  the  courtp  cannot  review  the  judgment,  so  to 
be  exercised  by  said  board. 

Smith  V.  Directors  Insane  Asylum,  19  N.  M.  137.  147 

ATTACH  M  ENT— Purchases— Notice. 

Sections  3953,  3954  3955  and  3960,  C.  L.  1907,  construed. 
Held  that  Section  3960,  which  was  enacted  as  Section  16,  of 
the  Act  of  January  12,  1852,  "Regulating  Conveyances" 
should  be  construed  in  connection  with  Sections  14  and  15 
of  said  Act,  and  when  so  construed,  following  the  rule  an- 
nounced by  the  Supreme  Court  of  Missouri,  from  which  said 
Act  was  borrowed,  such  seftion  renders  an  unrecorded  con- 
veyance invalid  only  as  to  subsequent  purchasers  and  mort- 
gagees, in  good  f&ith,  and  without  notice  of  such  unrecorded 
conveyance.  Held,  further  that  such  section  was  repealed  by 
Sections  1,  2  and  3  of  Chapter  10  S.  L.  1887,  (Sections  3953. 
3954  and  3955,  C.  L.  1897)  and  that  the  latter  sections  render 
such  unrecorded  conveyance  invalTd  only  as  to  subsequent 
purchasers  and  mortgagees,  in  good  faith,  and  without  notice 
of  such  unrecorded  conveyance.  Hence,  where  F.  conveys 
real  estate  to  S.  who  fails  to  record  such  deed  until  after 
suit,  in  attachment  is  filed  against  F.  but  who  records  the 
same  prior  to  sale,  under  execution  issued  upon  a  judgment 
rendered  in  such  attachment  suit,  a  purchaser  at  such  sale 
is  charged  with  notice  of  such  conveyance,  at  the  time  he  be- 
comes such,  and  a  sheriffs  deed  issued  to  him,  for  the  land^ 
so  purchased,  is  invalid,  as  against  the  holder  of  such  prior 
deed,  and  constitutes  a  cloud  upon  his  title. 

Chetham-Strode  v.  Blake,  19  N.  M.  335.  34^ 

ATTORNEYS  AT  LA W>— Disbarment 

» 

1.    In  a  proceeding  looking  to  disbarment,  where  the  evi- 
dence fails  to  show  that  the  relation  of  attorney  and  client 
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existed,  an  attorney  at  law  in  his  dealings  with  a  iMurty  in  a 
business  transaction  is  under  no  greater  obligation  to  the 
party  with  whom  he  deals  than  a  person  not  an  attorney 
would  be. 

In  re  Renehan,  19  N.  M.  640.  651 

ATTORNEY  GENERAL— Good  Cause— Absence. 

1.  The  facts  that  the  Attorney  General's  office  was  in  the 
sole  charge  of  one  of  his  assistants,  owing  to  the  enforced 
absence  of  the  Attorney  General  and  the  other  of  his  aosiatr 
ants,  and  that  the  office  was  overwhelmed  with  business,  aad 
that,  owing  to  such  circumstances,  the  Assistant  Attorney 
General,  in  charge  of  the  office,  by  inadyertence  and  over- 
sight, failed  to  file  assignments  of  error  in  time,  do  not 
amount  to  "good  cause"  for  failure  to  file  said  assignm^ats, 
within  the  terms  of  Section  21,  Ohai>ter  57,  Laws  1909.  Hub- 
bell  vs.  Armijo,  188  Pac.  978,  followed. 

Norment  v.  Mandel,  Treas.,  19.  N.  M.  318.  321 

ATTORNEY'S  FEES— Recovery— Amount 

1.  Where  the  question  as  to  the  amount  of  recovery  by 
plaintiff  as  attorney's  fees  upon  a  suit  filed  to  foreclose  a 
real  estate  mortgage,  securing  the  payment  of  a  promissory 
note  for  approximately  $10,000,  is  submitted  to  the  court, 
upon  conflicting  evidence,  and  the  court  awards  the  sum  of 
$500,  and  the  award  is  sustained  by  the  evidence,  the  same 
will  be  upheld  on  appeal,  in  the  absence  of  evidence  show- 
ing oppression  or  collusion. 

Williams  v.  Dockwiller,  19  N.  M.  623.  626 

ATTORNEY'S  FEES— AMowanc^— Amount 

1.  Appellate  courts  possess  inherent  power  to  allow  ali- 
mony, suit  money  and  attorney's  fees  pending  an  appeal,  and 
may  make  such  allowance  as  the  circumstances  warrant. 

Taylor  v.  Taylor,  19  N.  M.  383.  386 

AUDITA  QUERELA— Motion. 

2.  While  this  court  refuses  to  hold  that  the  ancient  writ 
of  Audita  Querela  is  not  still  available  in  this  jurisdiction, 
the  better  practice  is  held  to  be  an  application  to  the  court 
by  motion  tor  the  relief  required. 

Turknett  v.  Western  College,  19  N.  M.  572.  574 

B. 
BANK — Check — Covenants. 

4.  Where  a  vendee  covenants  with  a  vendor  to  deposit 
in  a  bank  to  his  credit  a  suni  fo  money  pending  an  investi- 
gation of  title  to  the  real  estate,  and  attempts  to  perform 
his  contract  by  drawing  his  check  in  favor  of  the  bank  for 
the  amount,  which  check  and  the  proceeds  thereof  are  em- 
bezzled by  the  president  of  the  bank,  and  are  never  so  de- 
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posited,  and  where  the  check  is  not  treated  by  the  parties 
as  a  present  deposit  of  the  amount,  the  title  to  the  check 
and  the  proceeds  thereof  remain  the  property  of  the  drawer 
of  the  check  and  an  allegation  of  title  to  the  funds  in  the 
vendor  is  not  sustained. 

State  V.  Probert,  19  N.  M.  13.  21 

BAN  K  RU  PTCY— Surety— I  ndemnlty. 

3.  Where  a  stranger  undertakes  to  indemnify  a  surety 
and  the  surety  thereafter  becomes  bankrupt  so  that  it  can- 
not pay  any  of  its  suretyship  obligations  and  is  dissolved  and 
its  corporate  capacity  and  right  to  do  business  terminated, 
the  legal  representative  of  such  surety  cannot  enforce  the  in- 
demnity, because  such  surety  lost  nothing  and  was  not  dam- 
aged, and  cannot  be  damnified. 

Hasbrouck,  Supt-  Ins.,  v.  Carr,  19  N.  M.  586.  596 

BILL  OF  EXCHANGE— Holder— Payment. 

2.  The  mere  act  of  stamping  a  bill  of  exchange  "paid" 
by  the  payee,  in  and  of  itself  does  not  constitute  payment. 
Payment  could  only  be  made  by  delivery  of  the  actual  cash, 
or  an  adjustment  of  accounts  by  agreement  of  ^e  parties, 
so  that  the  payee  would  be  obligated  to  the  holder  of  the 
bill. 

Hanna  v.  McCrory,  19  N.  M.  183.  ,  ia9 

BOND — Sub-Contractore^^lnsolvent. 

1.  A  surety  company  having  executed  a  bond  for  the  bene- 
fit of  subcontractors,  laborers  and  material  men,  received  a 
contract  of  indemnity  from  the  principal  contractor  and  one 
Carr,  providing  that  they  would  at  all  times  indemnify  and 
save  the  surety  harmless  from  and  against  every  claim,  de- 
mand, Judgment,  etc.,  and  that  they  would  plaCe  the  surety 
in  funds  to  meet  every  claim,  demand,  judgment,  etc.,  against 
it  by  reason  of  such  suretyship  and  before  it  should  6e  re- 
quired to  pay  thereunder.  Held,  that  the  contract  was  one 
of  indemnity  solely,  and,  in  a  suit  against  Carr,  for  the 
benefit  of  the  creditors  of  Anson,  no  recovery  could  be  had, 
where  it  appeared  from  the  complaint  and  answer  that  the 
surety  company  was  insolvent;  that  it  had  no  assets;  that 
it  had  paid  no  part  of  such  judgments  and  could  not  be  re- 
quired to  pay,  by  reason  of  its  insolvency. 

Hasbrouck,  Supt.  Ins.  v.  Carr,  19  N.  M.  586.  594 

BOARDS — Public  Roads — Powers. 

3.  Chapter  54,  Laws  of  1912,  granting  to  the  County  Road 
Boards  general  powers  over  public  roads.  Held:  Not  to 
repeal  by  implication  so  much  of  Chapter  124,  Laws  of  1905, 
as  empowered  Boards  of  County  Commissioners  to  acquire 
by  purchase  or  condemnation  lan^l  for  use  as  a  public  road. 

State  ex.  rel.  v.  Romero,  19  N.  M.  1.  7 
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B  R I B  E  RY— Attempt— Offering. 

1.  Chapter  75,  Laws  1912,  relating  to  bribery,  interpreted, 
and  held,  that  the  words  "offer  to  bribe,"  in  Section  3  of  the 
Act,  were  intended  to  mean  an  "attempt"  to  bribe  by  means 
of  solicitation,  and  was  not  intended  to  create  a  new  crime — 
that  of  offering,  agreeing  or  proposing  to  a  third  person  to 
bribe  an  officer. 

State  V.  Armijo;  State  v.  Salmon,  19  N.  M.  345.  349 

C. 

CERTIFICATE — Testimony — Reviewed. 

3.  Without  the  certificate  of  the  court  or  referee,  required 
by  Sec.  24,  Chap.  57,  S.  L.  1907,  the  testimony  cannot  be 
considered  as  any  part  of  the  record  for  the  purpose  of  hav- 
ing the  same  reviewed  by  this  court,  upon  appeal  or  writ 
of  error,  without  any  bill  exceptions. 

Mundy  v.  Irwin,  19  N.  M.  170.  174 

CHALLENGES— Jury— Reversal. 

1.  An  erroneous  overruling  of  a  challenge  for  cause,  even 
though  the  peremptory  challengea  are  thereafter  exhausted, 
will  not  warrant  a  reversal  of  the  Judgment,  unless  it  is 
further  shown  upon  appeal  that  an  objectionable  Juror  was 
forced  upon  the  challenging  party  and  sat  upon  the  jury 
after  such  party  'had  exhausted  his  peremptory  challenges. 
Colbert  v.  Journal  Publishing  Co.,  19  N.  M.  159.  160 

CHATTEL   MORTGAGE— Purchaser— Notice.. 

3.  The  omission  to  re-file  a  copy  of  a  chattel  mortgage  as 
provided  by  Sec.  2362,  C.  L.  1897,  does  not  affect  its  validity 
as  against  a  subsequent  purchaser  with  actual  notice  of  the 
existence  of  such  mortgage  and  that  it  is  unsatisfied. 

Hunt  V.  bragg,  19  N.  M.  450.  455 

CH  ECK—Embezziement— Title. 

4.  Wlhere  a  vendee  covenants  with  a  vendor  to  deposit 
in  a  bank  to  his  credit  a  sum  of  money  pending  an  investi- 
gation of  title  to  the  real  estate,  and  attempts  to  perform 
his  contract  by  drawing  his  check  in  favor  of  the  bank  for 
the  amount,  which  check  and  the  proceeds  thereof  are  em- 
bezzled by  the  president  of  the  bank,  and  are  never  so  de- 
posited, and  where  the  check  is  not  treated  by  the  patries 
as  a  present  deposit  of  the  amount,  the  title  to  the  check 
and  the  proceeds  thereof  remain  the  property  of  the  drawer 
of  the  check,  and  an  allegation  of  title  to  the  funds  in  the 
vendor  is  not  sustained. 

State  V.  Probert,  19  N.  M.  13.  21 

CITIES  AND  TOWNS— Water  Supply. 

6.  Section  1,  Chapter  68.  S.  L.  1912,  New  Mexico,  gives 
to  the  water  company,  engaged  in  supplying  water  to  the 
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inhabitants  of  cities  and  towns,  a  lien  on  the  real  estate 
and  premises  where  the  water  is  used,  for  all  legal  charges 
for  the  water  so  supplied. 

State  ex.  rel.  Scotillo  v.  Water  Co.,  19  N.  M.  27.  33 

CIVIL  CAUSE— Appeal^Judgment. 

1.  Under  Section  1.  Chapter  57,  Laws  of  1907,  providing 
that  any  person  aggrieved  by  any  final  judgment  or  deci- 
sion of  any  district  court  in  any  civil  cause,  may,  at  his 
election,  take  an  appeal  or  sue  out  a  writ  of  error  within 
one  year  from  the  date  of  the  entry  of  the  same,  and  where 
a  motion  for  a  new  trial  or  rehearing  Is  seasonably  made, 
the  time  within  which  the  appeal  may  be  taken  or  the  writ 
of  error  sued  out,  is  to  be  computed  from  the  date  of  the 
denial  of  the  motion,  and  not  from  the  date  of  the  rendi- 
tion or  entry  of  the  Judgment  or  decree,  where  the  motion 
was  authorized  by  statutory  provision  and  operated  as  a 
stay  of  execution,  because  until  such  motion  was  disposed 
of  the  judgment  was  not  a  final  judgment  within  the  meaning 
of  the  statute. 

Romero  v.  Mcintosh,  19  N.  M.  612.  617 

COMMISSIONERS— Road  Fund»— Warrants. 

5.  Held:  That  Section  7,  Chap.  54,  Laws  of  1912,  does  not 
forbid  the  Boards  of  County  Commissioners  from  drawing 
warrants  against  the  county  Road  Fund  to  pay  for  land 
acquired  for. use  as  a  public  road,  under  the  provisions  of 
Chapter  124,  Laws  of  1905. 

State  ex.  rel.  v.  Romero,  19  N.  M.  1.  7 

COMMON  LAW— Modified— Venue. 

2.  The  common  law  rule  upon  the  right  to  a  trial  by  Jury 
of  the  visne  or  neighborhood,  if  that  be.  the  rule  in  its  strict- 
est sense,  has  been  long  modified  by  legislation  permitting 
a  change  of  venue  where  an  impartial  jury  was  not  obtain- 
able in  the  county  where  the  alleged  crime  was  committed. 

SUte  V.  HoUoway,  19  N.  M.  528.  642 

COMMON  LAW — ^Trespasa — Damages. 

8.  It  is  a  well  established  principle  of  the  common  law 
that  in  actions  of  trespass  and  all  actions  on  the  case  for 
torts,  a  jury  may  inflict  what  are  called  exemplary,  punitive, 
or  vindictive  damages  upon  a  defendant,  in  a  proper  case, 
having  in  view  the  enormity  of  his  offense  rather  than  the 
measure  of  compensation  to  the  plaintifT. 

Colbert  v.  Journal  Publishing  Co.,  19  N.  M.  156.  167 

COMMUNITY  DITCH— Members. 

5.  Where  a  community  ditch,  as  originally  constructed, 
carries  water  in  excess  of  the  requirements  of  the  members 
of  the  community,  new  members  may  be  admitted  to  the  com- 
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ance  of  a  cause  for  absence  of  a  witness  only  in  case  the  ap. 
plicant  has  "no  other  witness  by  whom  such  facts  can  be 
fully  proved."  Where,  after  the  overruling  of  a  motion  for 
continuance,  the  desired  fact  is  fully  proved  by  other  wit- 
nesses, the  ruling  of  the  court  denying  the  continuance,  even 
if  technically  erroneous  when  made,  is  rendered  harmless. 

State  V.  Chaves,  N.  M.  325.  328 

CONTINUANCE— Motion-Affidavit. 

2.  A  motion  for  a  continuance  which  fails  to  allege  that 
the  affiant  believes  in  the  truth  of  the  facts  to  be  testified  ta 
by  the  absent  witness,  as  required  by  Section  2986,  C.  L. 
1897,  is  properly  overruled. 

State  V.  Probert,  19  N.  M-  13.  ie 

CONTINUANCE— Discretion— Trial  Court. 

8.  The  continuance  of  a  cause,  upon  application,  rests  in 
the  discretion  of  the  trial  court  and  will  not  be  interfered 
with  upon  appeal  unless  it  appears  that  the  trial  court  has 
abused  such  discretion. 

Bank  of  Commerce  v.  W.  U.  Tel  Co.,  la  N.  M.  211.         225 

CONTRACT— Profits— Breach. 

2.  Loss  of  profits  growing  out  of  a  breach  of  contract  and 
resulting  to  an  unestablished  business  are  of  too  uncertain  a 
character  to  constitute  a  basis  for  the  computation  of  dam- 
ages for  the  breach. 

Kettering  Merc.  Co-  v.  Sheppard,  19  N.  M.  330.  334 

CONTRACT— Recission— Fraud. 

1.  A  transaction  which  is  capable  of  being  rescinded  on 
the  ground  of  fraud,  is  to  be  treated  as  good  until  rescinded 
and  not  as  bad  until  confirmed;  but  such  contract  is  not  to 
be  considered  as  rescinded  only  as  of  the  date  of  the  decree^ 
of  the  court  setting  the  transaction  aside,  but  as  of  the  date 
of  the  unequivocal  and  open  declaration  of  the  injured  party 
that  he  demands  a  rescission,  followed,  upon  a  refusal,  by  a 
prompt  application  to  the  courts. 

,Gross-Kelly  &  Co.  v.  Bibo,  19  N.  M.  495.  503 

CONTRACT— Water  Supply. 

2.  Where  a  contract  is  entered  into  between  a  city  and  a 
water  supply  company,  for  the  benefit  of  the  people  of  the 
city,  and  under  which  the  people  are  entitled  to  certain 
rights,  benefits  and  privileges,  a  construction  of  the  mean- 
ing of  ambiguous  and  doubtful  provisions  of  the  contract  br 
one  consumer  or  beneficiary  is  not  binding  upon  other  con- 
sumers, or  beneficiaries,  not  shown  to  have  acquiesced  in  or 
assented  to  such  construction. 

State  ex.  rel.  Otero  de  Burg  v.  Water  Co.,  19  N.  M.  36.    40' 
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CONVERSION — Property — Damages. 

1.  Ordinarily,  and  except  In  special  circumstances  not 
present  In  this  case,  the  measure  of  damages  for  the  con- 
version of  personal  property  Is  the  value  of  the  property  at 
the  time  of  conversion  and  Interest. 

Martinez  v.  Vigil,  Admr.,  19  N.  M.  306.  309 

CONVEYANCE— Mortgage— Security. 

4.  A  deed  of  conveyance  of  land,  absolute  and  uncondi- 
tional on  Its  face,  but  Intended  and  understood  by  the  par- 
ties to  be  merely  a  security  for  the  payment  of  a  debt  or 
the  performance  of  some  other  condition  will  be  regarded 
and  treated  In  equity  as  a  mortgage,  grlvlng  to  the  parties 
the  relative  rights  and  remedies  of  mortgagor  and  mortgagee 
and  nothing  more. 

Palmer  v.  City  of  Albuquerque,  19  N.  M.  285.  298 

CONVEYANCE— Purchasera— Title. 

Sections  3953,  3954,  3955  and  3960,  C.  L.  1897,  construed. 
Held  that  Section  3960,  which  was  enacted  as  Section  16,  of 
the  Act  of  January  12,  1852,  ''Regulating  Conveyances" 
should  be  construed  In  connection  with  Sections  14  and  15 
of  said  Act,  and  when  so  construed,  following  the  rule  an. 
nounced  by  the  Supreme  Court  of  Missouri,  from  which  said 
Act  was  borrowed,  such  section  renders  an  unrecorded  con- 
veyance valid  only  as  to  subsequent  purchasers  and  mort- 
gagees. In  good  faith,  and  without  notice  of  such  unrecorded 
conveyance.  Held  further,  that  such  section  was  repealed  by 
Sections  1,  2  and  3  of  Chapter  X,  C.  L.  1887  (Sections  3953, 
3954  and  3955.  C.  L.  1897)  and  that  the  latter  sections  render 
such  unrecorded  conveyance  Invalid  only  as  to  subsequent 
purchasers  and  mortgagees.  In  good  faith,  and  without  notice 
of  such  unrecorded  conveyance.  Hence,  where  F.  conveys 
real  estate  to  S.  who  falls  to  record  such  deed  until  after 
suit  In  attachment  Is  filed  against  F.  but  who  records  the 
same  prior  to  sale,  under  execution  Issued  upon  a  judgment 
rendered  In  such  attachment  suit,  a  purchaser  at  such  sale 
Is  charged  with  notice  of  such  conveyance,  at  the  time  he 
becomes  such,  and  a  sheriff's  deed  Issued  to  him,  for  the 
land  so  purchased,  is  invalid,  as  against  the  holder  of  such 
prior  deed,  and  constitutes  a  cloud  upon  his  title. 

Chetham-Strode  v.  Blake,  19  N.  M.  335.  343 

CORPORATION— Acequia— Officers. 

6.  Wihere  an  Information  in  the  nature  of  a  quo  warranto 
Is  filed  on  behalf  of  a  pretended  community  corporation,  as  a 
private  relator,  against  another  pretended  community  cor- 
poration, to  oust  the  latter  organization  from  the  control  of 
an  acequia,  and  the  Information  and  proof  shows  that  such 
relator  Is  not  the  community  corporation,  created  by  statute, 
and  authorized  to  administer  the  affairs  of  the  community 
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acequia,  hy  reason  of  the  non  compliance  with  the  statutory 
provisions  for  the  election  of  officers,  such  relator  is  a  non 
entity,  without  interest  in  the  matter  in  controversy. 

State  ex.  rel.  Com.  Ditches  v.  Tularosa  Com.  Ditch,  19 
N.  M.  352.  373 

CORPORATION— Tortious  Act— Liability. 

1.  Section  1,  Chapter  67,  S.  L.  1905,  construed:  Held,  that 
such  section  does  not  relieve  the  member  or  officer  of  such 
corporation  from  liability  for  tortious  acts  done  by  him,  in 
the  discharge  of  his  official  duties,  and  cast  such  liability 
upon  the  city,  unless  such  tortious  act  is  done  by  authority 
of  such  corporation,  or  in  execution  of  its  orders- 

Baca  V.  City  of  Albuquerque,  19  N.  M.  472.  474 

COST  BOND— Default— Time. 

1.  where  plaintiff  in  error  fails  to  file  a  cost  bond  within 
thirty  days,  after  suing  out  such  writ  of  error,  as  required 
by  Section  14,  .Chapter  57,  S.  L.  1907,  and  such  default  has 
not  been  waived  by  defendant  in  error,  the  court  will,  upon 
motion,  dismiss  the  writ  of  error. 

Palmer  v.  Allen,  19  N.  M.  175.  176 

COST  BOND— Essential— Jurisdiction. 

1.  A  cost  bond  is  required,  on  appeal  or  writ  of  error, 
only  for  the  protection  of  the  appellee  or  defendant  in  error, 
and  is  not  essential  in  order  to  confer  Jurisdiction,  and  fail- 
ure to  give  Bjame  may  be  cured  by  tendering  and  filing  a 
bond  before  advantage  of  the  failure  to  file  same  is  taken 
by  an  adversary. 

Mundy  v.  Irwin,  19  N.  M.  170.  172 

COUNTER  CLAIM— Demand— Answer. 

9.  A  counter  claim,  under  the  code,  must  be  Intended  to 
answer  the  complaint  and  must  run  counter  to  plaintiff's  de- 
mand, in  whole  or  in  part. 

La  Mesa  Community  Ditch  v.  Appelzoeller,  19  N.  M.  75.  88 

COUNTY— District— Jury. 

4.  The  constitutional  guaranty  of  a  speedy  public  trial  by 
an  impartial  jury  of  the  county  or  district  in  which  the  of- 
fense is  alleged  to  have  been  committed,  is  not  of  a  right  to 
be  tried  in  the  county,  but  in  the  county  or  district  in  which 
the  offense  is  alleged  to  have  been  committed,  if  an  impartial 
jury  can  be  secured  therein. 

State  V.  Holloway,  19  N.  M.  528.  645 

COUNTIES— Bonds— Refunding. 

2.  Chapter  16,  Laws  1912,  authorized  the  refunding  and 
payment  by  the  State  of  only  such  debts  and  liabilities  of 
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the  respective  counties  as  are  evidenced  by  bonds  or  obli- 
gations of  like  nature. 

State  ex.  rel.  Beach  v.  Board  of  Loan  Commrs, 

19  N.  M:  266.  277 

COUNTY  COMMISSIONERS— Road  Funds. 

1.  Sec.  7,  Chap.  54,  Laws  1912,  which  provides  that  the 
County  Road  Funds  "shall  hereafter  be  expended  under  the 
supervision  and  direction  of  the  County  Road  Board,  and 
the  methods  for  making  such  expenditures  and  accounting 
therefor  shall  be  the  same  as  those  now  or  hereafter  re- 
quired by  law  in  the  case  of  expenditures  made  by  the 
Boards  of  County  Commissioners.^'  Held.  To  authorize  the 
County  Road  Boards  tp  draw  their  warrants  upon  the  County 
Treasurers  directly  against  the  County  Road  Fund,  in  pay- 
ment of  supplies  necessary  in  the  construction  of  public 
roads,  under  the  same  statutory  regulations  now  in  force 
controlling  the  Boards  of  County  Commissioners  in  disburs- 
ing County  Funds. 

State  ex.  rel.  v.  Romero,  19  N.  M.  1.  7 

COU  RT — Instructions — Exception. 

8-  No  assignment  of  error,  based  upon  an  exception  to  the 
charge  of  tho  court  to  the  jury  will  be  considered,  when  the 
exception  taken  is  "to  the  giving  of  each  and  every  one  of 
such  instructions"  for  specified  reasons,  where  the  alleged 
vice  does  not  inhere  in  all  such  instructions.  It  is  the  duty 
of  counsel  to  point  out  specifically  the  instruction  excepted 
to,  and  the  grounds  upon  which  the  exception  is  based. 

James  v.  Hood,  19  N.  M.  234.  241. 

COURT— Opinion— Witness. 

4.  WUiere  mere  descriptive  language  is  inadequate  to  con. 
vey  to  the  jury  the  precise  facts,  or  their  bearing  on  the 
issue,  the  description  by  the  witness  must  of  necessity  be 
allowed  to  be  supplemented  by  his  opinion  in  order  to  put 
the  jury  in  a  position  to  make  the  final  decision  of  the  facts. 
Held,  that  the  court  erroneously  withdrew  from  the  Jury 
a  statement  by  a  witness,  that  the  defendant  and  deceased 
appeared  to  be  perfectly  friendly  toward  each  other  five  min- 
utes before  the  killing. 

State  V.  Cooley,  19  N.  M.  91.  112 

COURT — Inferior — Appellate  Control. 

2.  A  court  is  inferior  to  another  when  it  is  placed  under 
the  supervisory  or  appellate  control  of  such  other  court. 

State  ex.   rel.  Harvey  v.   Medler,  District  Judge, 

19  N.  M.  252.  259 

COURT  OF  EQUITY— Injunction. 

2.  Upon  the  dissolution  of  an  injunction,  a  court  of  equity 
has  no  power  to  assess  damages  resulting  from  the  issuance 
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of  the  same,  without  hearing  evidence  as  to  the  character 
and  extent  of  the  damages  actually  sustained. 

McCoy  and  Dunlavy  v.  Torrance  Co.  Sav.  Bank, 

19  N.  M.  422.  427 

C  R  E  D ITO  R — Debtor— Su  pcty . 

3.  The  mere  passiveness  of  the  creditor  in  the  collection 
of  his  debt,  either  of  the  principal  debtor,  or  from  collateral 
securities  held  by  him  is  not  sufTicient  grounds  for  dis- 
charging the  surety. 

Sandell  v.  Norment,  19  N.  M.  549.  559 

CREDITOR — Pledge — Subrogation. 

2.  Where  the  security  is  given  by  a  stranger  and  is  mere- 
ly personal  to  the  surety,  and  cannot  be  construed  as  a 
pledge  for  the  security  of  the  debt,  if  the  surety  is  discharg- 
ed from  liability  the  creditor  can  not  afterwards  take  any- 
thing by  subrogation  to  his  rights.  If,  on  the  other  hand, 
the  security  is  a  pledge  for  the  payment  of  the  debt  as  well 
as  a  personal  Indemnity  for  the  surety,  the  discharge  of  the 
surety  will  not  deprive  the  creditor  of  a  claim  on  the  se- 
curity for  the  payment  of  the  debt- 

Hasbrouck,  Supt.  Ins.  v.  Carr,  19  N.  M.  586.  595 

CR I M  E — I  ntoxication — Offense. 

2.  Where  a  defendant,  charged  with  first  degree  murder, 
relies  upon  the  defense  of  intoxication  for  the  purpose  of 
reducing  the  grade  of  the  offense  to  murder  in  the  second 
degree,  he  is  not  required  to  establish  the  fact  of  his  intox- 
ication, or,  that  at  the  time  he  inflicted  the  fatal  injuries 
he  was  so  deeply  intoxicated  as  to  be  incapable  of  forming 
in  his  mind  a  deliberate  premeditated  design  to  do  the  kill- 
ing, beyond  a  reasonable  doubt.  All  that  he  is  required  to 
do,  is  to  introduce  such  evidence  as  will  raise  in  the  minds 
of  the  jurors  a  reasonable  doubt  as  to  such  facts  in  order 
to  reduce  the  grade  of  the  offense  to  murder  in  the  second 
degree. 

State  V.  Cooley,  19  N-  M.  91.  104 

CRIME— No  Equitable  Relief. 

5.  Equity  will  not  interfere  to  prevent  the  commission  of 
a  crime.  It  will,  however,  intervene  to  protect  property  and 
property  rights  from  irreparable  injury,  even  though  the  acts 
sought  to  be  enjoined  are  criminal  acts.  But  the  court  will 
not  award  equitable  relief,  merely  because  the  acts  com 
plained  of  constitute  a  violation  of  a  criminal  statute. 

La  Mesa  Community  Ditch  v.  Appelzoeller,  19  N.  M.  75.  84 

CRIMINAL  LIBEL— Truth— Evidence. 

4.  Article  2,  Section  17,  of  the  Constitution  of  New  Mexico 
providing  that  the  truth  may  be  given  in  evidence  to  the  jury 
as  a  defense  in  all  criminal  libel  suits,  is  in  conflict  with  sec- 
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tion  22  of  chapter  11  of  the  Laws  of  1889,  and  repeals  the 
latter  law  in  so  far  as  the  law  of  1889  limits  the  pleading 
and  the  giving  in  evidence  of  the  truth  as  a  defense  in  crim 
inal  libel  suits. 

State  V.  Elder,  19  N.  M.  393.  402 

CUSTODY— Daughters— Finding* 

2.  Findings  and  evidence  briefly  examined  and  held  suf- 
ficient to  warrant  the  action  taken  in  awarding  the  custody 
of  two  infant  daughters  to  the  mother. 

Ex  parte  Mylius  v.  Cargill,  19  N.  M.  278.  284 

D. 
DAMAGES— Profits— Loss. 

2.  Loss  of  profits  growing  out  of  a  breach  of  contract  and 
resulting  to  an  unestablished  business  are  of  too  uncertain  a 
x;haracter  to  constitute  a  basis  for  the  computation  of  dam- 
ages for  the  breach. 

Kettering  Merc.  Co.  v.  Sheppard.  19  N.  M.  330.  334 

DECLARATIONS— Res  Gestae. 

3.  Declarations  of  a  party,  other  than  the  defendant,  which 
formed  no  part  of  the  res  gestae,  are  not  admissible  in  evi- 
dence in  behalf  of  a  defendant,  although  they  may  relate  to 
the  admission  of  the  party  that  he  committed  the  offense 
with  which  the  defendant  stands  charged. 

State  V.  Gonzales,  19  N.  M.  467.  470 

DEFAMATORY— Motive»— Defense. 

9.  Where  an  indictment  in  libel  charges  that  the  alleged 
defamatory  matter  is  false,  it  is  sufficient  in  law  on  demur- 
rer to  the  indictment,  and  the  indictment  need  not  allege  that 
if  true  the  matters  were  not  published  with  good  motives  or 
justifiable  ends,  as  such  negative  statement  is  not  necessary 
in  the  indictment  and  is  not  such  a  proviso  in  the  law  as 
need  be  negatived  in  the  indictment,  but  is  a  matter  of  de- 
fense on  the  trial  of  the  case. 

State  V.  Elder,  19  N.  M.  393.  404 

DEFAULT  PAYMENT— Water  Supply. 

3.  A  rule  which  provides  for  shutting  off  the  supply  of 
water  from  the  person  who  contracted  for  and  received  the 
water,  in  default  of  payment  for  the  same  is  just  and  rea- 
sonable and  may  be  enforced  by  the  company,  where  there 
is  no  dispute  as  to  the  amount  owing,  or  the  water  was  not 
furnished  for  some  other  place  or  residence,  or  for  a  sepa- 
rate and  distinct  transaction  from  that  for  which  he  is 
claiming  and  demanding  a  water  supply. 

State  ex.  rel.  Scotillo  v.  Water  Co.,  19  N.  M.  27.  31 

DEFAULT — Judgment — Irregular. 
3.    A  default  judgment  will  be  set  aside  as  irregular,  when 
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it  appears  that  the  real  party  in  Interest  was  not  made  a 
party  defendant. 

Miller  y.  Klasnen  19  N.  M.  21.  26 

DEFECT  OF  PARTI ES^Oemurrer-^nswer. 

2.  The  general  rule  is,  that  a  defendant  must  take  ad- 
vantage of  the  defect  of  parties  defendant  hy  demurrer  or 
answer,  failing  m  which  the  objection  is  waived,  but  this 
rule  does  not  apply  to  an  indispensable  party,  and  where  the 
court  may  not  proceed  to  a  decree  or  judgment  without  his 
presence. 

Miller  y.  Klasner,  19  N.  M.  21.  26 

DEMURRER— Waived. 

*  2.  The  general  rule  is,  that  a  defendant  must  take  ad- 
vantage of  the  defect  of  parties  defendant  by  demurrer  or 
answer,  failing  in  which  the  objection  is  waived,  but  this 
rule  does  not  apply  to  an  indispensable  party,  and  where  the 
court  may  not  proceed  to  a  decree  or  judgment  without  his 
presence. 

Miller  V.  Klasner,  19  N.  M.  21.  26 

DEPOSITION— Witness— Statement. 

4.  Where  a  party,  taking  the  deposition  of  a  witness, 
seeks  to  impeach  such  witness  by  sliowing  that  he  has  made 
a  contrary  statement,  at  another  time  and  place,  as  to  the 
facts  about  which  he  testifies,  it  is  incumbent  upon  such 
party  to  have  the  statement,  so  submitted  to  the  witness,  in- 
corporated into  the  deposition,  in  order  to  lay  the  proper 
foundation  for  its  introduction. 

Sandell  v.  Norment,  19  N.'M.  549.  56t 

DIMINUTION— Record. 

2.  A  motion  to  dismiss  the  appeal,  or  for  diminution  of 
the  record  proper  based  upon  failure  to  incorporate  the 
opinion  of  the  trial  court  in  the  transcript  of  record,  will  be 
overruled  when  it  appears  that  the  opinion  has  been  incor^ 
porated  into'and  made  a  part  of  the  final  decree,  or  judgment, 
which  is  included  in  the  transcript  of  record. 

Mundy  v.  Irwin,  19  N.  M.  170.  173 

DISBARMENT— Attorney. 

1.  In  a  proceeding  looking  to  disbarment,  where  the  evi- 
dence fails  to  show  that  the  relation  of  attorney  and  client 
existed,  an  attorney  at  law  in  his  dealings  with  a  party  in  a 
business  transaction  is  under  no  greater  obligation  to  the 
party  with  whom  he  deals  than  a  person  not  an  attorney 
would  be. 

In  re  Renehan,  19  N.  M.  640.  651 

DISTRICT  ATTORNEYS— Witness  Talking. 

3.  It  is  improper  for  the  court,  in  the  trial  of  a  criminal 
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case,  to  permit  the  district  attorney  to  ask  witnesses  if  he, 
the  district  attorney,  did  not  instruct  said  witnesses  not  to 
talk  to  anyone  about  the  case,  and  if  they  did  not,  in  vio- 
lation of  such'  instructions,  talk  to  the  attorney  for  the  de- 
fendant about  the  facts  in  the  case;  and,  where  the  court 
erroneously  permits  such  qtiestions  to  be  asked  and  answered, 
it  should,  upon  request,  instruct  the  Jury  that  the  district  at- 
torney had  no  right  to  forbid  witnesses  talking  to  the  attor- 
ney for  the  defendant,  about  the  facts  in  the  case,  or  to  en- 
force such  an  order. 
.   State  y.  Oooley,  19  N.  M.  91.  108 

DISTRICT  ATTORN EYS^Expense— Allowance. 

1.  Section  1,  Chapter  54,  Laws  1913,  construed,  and  held: 
That  the  provisions  of  this  section  allowing  district  attorneys 
their  actual  traveling  expenses,  incurred  while  in  the  dis- 
charge of  their  duties,  authorizes  the  allowance  to  such  dis- 
trict attorneys  of  expenses  contracted  for  board  and  lodging, 
where  such  expense  is  incurred  while  the  official  is  absent 
from  his  usual  place  of  abode,  such  expenses  to  be  shown  by 
sworn  statment  of  the  district  attorney,  and  to  be  paid  by 
the  county  in  behalf  of  which  such  expense  is  incurred,  upon 
order  of  the  district  court. 

State  ex-  rel.   Scott  v.   McClure  and   Richardson. 
19  N.  M.  389.  392 

DISTRICT  COURTS^Appeal— Certiorari. 

3.  Notice  of  the  filing  of  a  petition  for  removal  of  an  ap- 
peal pending  before  the  board  of  water  commissioners,  to  the 
district  court,  upon  failure  of  said  board  to  meet  and  act 
upon  such  appeal  within  ninety  days,  and  an  application  for 
a  writ  of  certiorari,  under  the  provisions  of  Sec.  65,  Chap  49, 
S.  L.  1907,  need  not  be  served  upon  the  interested  parties 
prior  to  the  issuance  of  said  writ  by  the  district  court.  It 
is  only  essential  that  it  should  be  so  served  twenty  days  be- 
fore such  parties  are  required  to  plead,  answer  or  proceed 
to  a  hearing  on  the  merits,  where  service  is  made  in  the 
county  in  which  the  cause  is  pending. 

Orosco  V.  Gonzales,  19  N.  M.  130.  137 

DISTRICT  COURTS— Investigations.    ^ 

8.  Sec.  26  of  Chapter  36,  S.  L.  1909,  confers  Jurisdiction 
upon  the  district  courts  to  make  preliminary  investigations 
and  suspend  the  ofticer  pending  the  final  adjudication  of  the 
matters  alleged  in  an  accusation,  before  the  case  shall  be 
continued  upon  application  of  defendant,  beyond  the  term  of 
court  at  which  the  accusation  is  presented,  or  if  presented  in 
vacation,  beyond  the  first  term  of  court  after  presentment 
thereof. 

State  ex.   rel.   Harvey   v.   Medler,  District  Judge, 

19  N.  M.  232.  265 
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DISTRICT  COURTS^Judgments. 

1.  Weaver  v.  Weaver,  16,  N.  M.  98;  113  Pac.  599.  followed 
tiB  to  control  of  district  courts  over  their  judgments. 

Baca  V.  Roth,  Davis  and  Jaramillo,  19  N.  M.  620.  622 

DISTRICT  COURTS^Power—Verfue. 

5.  The  power  conferred  upon  district  courts  by  this  stat- 
ute is  one  which  ought  to  be  exercised  with  great  care  and 
deliberation;  and  a  change  of  venue,  on  behalf  of  the  people, 
should  be  made  only  after  a  showing  which  convinces  the 
court  that  public  sentiment  is  in  such  a  state  as  to  render 
Improbable  a  fair  and  impartial  trial. 

State  V.  Holloway,  19  N.  M.  528.  546 

DISTRICT  COURT— Procedure. 

3.  Although  the  constitution  creates  a  court  with  general 
appellate  jurisdiction,  as  to  all  final  judgments  and  decisions 
of  district  courts,  such  jurisdiction  may  only  be  invoked  pur- 
suant to  a  statute  or  constitutional  provision  conferring  the 
right  of  appeal  and  prescribing  the  procedure. 

State  V.  Chacon,  19  N.  M.  456.  461 

DUPLICITY— Chattels— Owners. 

1.  A  count  of  an  indictment  charging  that  defendant,  "at 
the  time  and  place  named,  nineteen  head  of  calves,  of  the 
goods,  chattels  and  property  of  owners  to  the  grand  jury  un- 
known, then  and  there  being  found,  did  then  and  there  un- 
lawfully, etc.,  steal,  take,"  etc.,  is  not  bad  for  duplicity,  as  it 
PRIMA  FACIE  discloses  that  the  larceny  occurred  at  the 
same  time  and  place,  and  constituted  but  a  single  transaction. 
State  V.  Klasner,  19  N.  Ml  474.  477 

DYING  DECLARATIONS— Credence. 

1.  Dying  declarations,  being  in  their  nature  sOcondary  evi- 
dence and  subject  to  many  infirmities,  are  not  ordinarily 
entitled  to  the  same  weight  or  credence  as  living  witnesses 
under  oath  and  subject  to  cross  examination,  the  question  of 
weight  being  one  for  the  jury,  and,  it  is  error  to  instruct  the 
jury  that  such  evidence  is  of  no  more  weight  than  if  the  de- 
ceased was  present  and  testifying,  because  such  instruction 
is  calculated  to  lead  the  jury  to  consider  that  dying  declara- 
tions are  entitled  to  the  same  weight  as  the  testimony  of 
living  witnesses  under  oath  and  subject  to  cross  examination. 
State  V.  Valencia,  19  N.  M.  113.  117 

E. 

EJECTMENT — Possession — Boundaries. 

1.  Where  a  plaintiff  in  ejectment,  brought  in  support  of 
an  Adverse  Claim,  filed  in  the  United  State  Land  Office 
against  a  patent  application,  relies  upon  a  location  he  must 
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prove  all  of  the  acts  of  location,  including  the  posting  of  the- 
location  notice,  the  discovery  of  mineral  in  place,  and  a 
marking  of  the  boundaries  of  a  claim  upon  the  ground.  Th& 
introduction  of  a  certified  copy  of  the  record  of  the  location- 
notice  of  a  mining  claim  is  not  proof  of  these  acts  of  loca- 
tion. Adverse  possession  of  the  premises  for  the  statutory 
period  held  not  available  to  the  plaintiff  in  this  case,  because 
not  pleaded  nor  proved,  and  an  admission  in  the  answer  of 
a  defendant  of  the  existence  of  a  valid  location  by  plaintiffs- 
grantors  held  not  available  to  plantiff  because  not  called  to- 
the  attention  of  the  trial  court. 

Ghllders  v.  Lahann,  19  N.  M.  301.  304 

ELECTIONS— Liquor— Sale. 

1.  Under  the  provisions  of  Sec.  3,  Chap.  78,  S.  L.  1913,  an 
election  for  the  purpose  of  determining  whether  the  sale  of 
intoxicating  liquor  shall  be  prohibited  within  a  given  district 
cannot  be  held  within  two  months  preceding  any  other  elec- 
tion, and,  such  an  election  held  within  two  months  preced- 
ing the  regular  biennial  election  for  Justices  of  the  peace  and 
constables  is  absolutely  null  and  void. 

In  re  Joe  Bunch,  19  N.  M.  638.  640 

EMBEZZLEMENT— Indictment— Intent. 

1.  An  indictment  for  embezzlement  under  Section  1122, 
C.  L.  1897,  in  the  exact  language  of  the  statute  is  sufficiently 
specific  to  require  no  amplification.  It  is  only  where  the- 
terms  of  a  statute  are  so  general  as  to  require  specification 
of  detail  in  order  to  identify  a  given  transaction  with  which 
it  is  sought  to  charge  a  defendant,  that  the  allegations  of  an 
indictment  must  be  expanded  beyond  the  statutory  terms. 
To  allege  that  a  person  has  fraudulently  embezzled  and  con- 
verted to  his  own  use  the  money  of  another,  is  to  allege  that 
he  so  did  with  intent  to  defraud.  To  do  an  act  fraudulently 
is  to  do  it  with  intent  to  cheat  and  defraud. 

State  V.  Probert,  19  N.  M.  13.  16 

ENABLING  ACT— Liabilities— Counties. 

1.  Claims  for  the  payment  of  wild  animal  bounty  from 
counties  are  not  such  debts  and  liabilities  of  counties  as  were 
contemplated  to  be  assumed  and  paid  by  the  state  by  the* 
Enabling  Act,  under  which  the  state  was  admitted  into  the 
Union,  or  by  Section  1  of  Article  IX,  and  Section  3  of  Article 
XXI  of  the  State  Constitution,  or  by  Chapter  16,  of  the  Laws 
of  1912. 

State  ex.  rel.  Beach  v.  Board  of  Loan  Commrs.,  19 
N.  M.  266.  272 

ENGINEER— Irrigation— Permit. 

1.  Sections  29  and  35,  Chap.  49,  S.  L.  1907,  construed. 
Held,  that  financial  inability,  or  lack  of  money  with  which  to* 
prosecute  the  work  required,  under  a  permit  to  appropriate- 
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water,  does  not  constitute  sufficient  justification  for  an  ex- 
tension of  time  by  the  territorial  engineer,  within  which  the 
applicant  is  required  to  complete  one-fifth,  or  the  whole  of 
the  work. 

Rio  Puerco  Irrigation  Co.  v.  Jastro,  19  N.  M.  149.  153 

ENGINEER-— Appeal-— Parties. 

• 

1.  Sec.  63.  Chap.  49,  S.  L.  1907,  construed.  Held:  That 
notice  of  the  appeal  therein  provided  for  is  served  upon  the 
state  engineer,  within  the  meaning  of  the  first  clause  of  the 
proviso,  when  it  is  delivered  to  such  official  and  filed  In  his 
office,  and  that  the  second  clause  of  said  proviso,  which  pro- 
vides for  the  manner  of  service  of  notice  of  appeal,  applies 
only  to  the  service  upon  the  parties  in  interest. 

EQUITY— Discretion— Tribunals. 

8.  Courts  of  equity  will  not  sit  in  review  of  the  proceed- 
ings of  subordinate  political  or  municipal  tribunals,  and 
where  matters  are  left  to  the  discretion  of  such  bodies,  the 
exercise  of  that  discretion  In  good  faith  is  conclusive  and 
will  not,  In  the  absence  of  fraud,  be  disturbed. 

La  Mesa  Community  Ditch  v.  Appelzoeller,  19  N-  M.  76.  86 

EQU ITABLE — Contract— Rescission. 

2.  In  a  case  for  rescission  of  an  executed  contract  of  sale, 
in  which  the  defendant  gave  the  plaintiff  a  warranty  deed, 
the  trial  court,  failing  to  find  either  fraud,  mutual  mistake 
or  other  equitable  grounds  for  rescission,  properly  holds  that 
the  plaintiff  relied  upon  his  covenants  of  title  in  the  convey- 
ance and  properly  refuses  to  grant  rescission. 

Reed  v.  Rogers,  19  N.  M.  177.  182 

ERROR — Appeal — Motion. 

12.  No  alleged  errors,  not  jurisdictional,  will  be  consid- 
ered on  appeal  or  error,  except  those  which  are  set  out  in 
the  motion  for  a  new  trial. 

Bank  of  Commerce  v.  W.  U.  Tel.  Co.,  29  N.  M.  211.        227 

ERRORS — Assignments — Objection. 

9.  Where  an  assignment  of  error  presents  an  objection  to 
an  instruction  in  this  court  which  was  never  presented  to  the 
court  below,  the  party  can  have  no  relief  here. 

State  V.  Ellison,  19  N.  M.  428.  443 

ERRORS — Instructions — Requests. 

3.  No  error  can  be  assigned  for  failure  to  fully  instruct 
the  jury  where  no  requests  for  more  detailed  instructions  are 
presented. 

State  V.  Garcia,  19  N.  M.  414.  417 

ERRORS— Jurisdictional. 
1.    No  alleged  errors,  unless  they  are  jurisdictional,  will  be 
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considered,  except  those  which  are  set  out  in  the  motion  for 
a  new  trial. 

State  y.  HoUoway,  19  N.  M.  628.  532 

EVIDENCE— Admission— Verdict. 

3.  The  admission  of  improper  evidence  of  a  fact  in  issue 
is  harmless  when  the  verdict  is  supported  by  sufficient  com- 
petent evidence  which  is  uncontradicted. 

Colbert  v.  Journal  Publishing  Co.,  19  N.  M.  156.  163 

EVIDENCE-— Inadmissable. 

•  « 

5.  It  when  evidence  is  offered  it  is  apparently  admissable 
but  subsequently  it  is  shown  to  be  inadmlssable  on  account 
of  reasons  not  known  or  stated  at  the  time  it  was  offered, 
counsel  should  ask  to  have  it  stricken  out,  and,  where  no 
request  is  made  to  have  such  evidence  withdrawn  from  the 
Jury,  error  can  not  be  predicated  upon  its  admission. 

James  v.  Hood,  19  N.  M.  234.  239 

EVIDENCE— Exceptlon-.-Rullng. 

4.  A  ruling  on  the  admissibility  of  evidence,  to  which  no 
exception  has  been  taken  will  not  be  considered  on  appeal. 

Murrah  v.  Acrey,  19  N.  M.  228.  239 

EVIDENCE— Comment— Weight. 

1.  An  instruction  to  the  jury  "that  the  plaintiff  has  estab- 
lished his  right  to  recover  $65.00  for  the  purchase  price  of 
the  insulating  material,''  being  based  upon  conflicting  evi- 
dence, would  be  a  comment  on  the  weight  of  the  evidence, 
and  erroneous  under  Section  2994,  C.  L.  1897. 

Kettering  Merc.  Co.  v.  Sheppard,  19  N.  M.  330.  332. 

EVIDENCE— Disbarment. 

2.  Where  the  court  in  a  disbarment  proceeding  finds  upon 
conflicting  evidence,  that  the  case  has  not  been  established 
against  the  respondent  by  a  preponderance  of  evidence,  the 
charges  against  respondent  will  be  dismissed. 

In  re  Renehan,  19  N.  M^  640.  658 

EVIDENCE— Dying  Declarations. 

1.  Dying  declarations,  being  in  their  nature  secondary  evi- 
dence and  subject  to  many  Inflrmltiea,  are  not  ordinarily 
entitled  to  the  same  weight  or  credence  as  living  witnesses 
under  oath  and  subject  to  cross  examination,  the  question 
of  weight  being  one  for  the  jury,  and,  it  is  error  to  instruct 
the  jury  that  such  evidenct  is  of  no  more  weight  than  if  the 
deceased  was  present  and  testifying,  because  such  instruc- 
tion is  calculated  to  lead  the  jury  to  consider  that  dying 
declarations  are  entitled  to  the  same  weight  as  the  testi- 
mony of  living  witnesses  under  oath  and  subject  to  cross  ex- 
amination. 

State  V.  Valencia,  19  N.  M.  113.  117 
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EVIDENCE — Incompetent — Rebut 

11.  Where  a  party  introduces  incompetent  evidence*  he- 
cannot  complain  if  the  trial  court  permits  the  other  party 
to  rebut  the  same. 

Bank  of  Comemrce  v.  W.  TJ.  Tel.  Co.,  19  N.  M.  211.        227 

Evidence — strumpet — Reviewed. 

13.  Independent  of  statute,  a  man  may  be  convicted  of 
rape  upon  the  uncorroborated  evidence  of  a  strumpet  or  a 
girl  under  ten  years  of  age.    New  Mexico  cases  reviewed. 

.  State  V.  Ellison,  19  N.  M.  428.  447 

EVIDENCE— Verdict— Directed. 

1.  The  court  will  not  pass  upon  the  effect  of  a  motion 
by  both  parties  for  an  instructed  verdict,  where  there  is  no 
evidence  in  the  record,  which  would  have  warranted  a  ver- 
dict for  appellant,  if  the  cause  had  been  submitted  to  the 
Jury.  Evidence  reviewed:  Held,  that  the  court  properly 
directed  a  verdict  for  appellee. 

Sandell  v.  Norment,  19  N.  M.  549.  568* 

EXCEPTION— Time— Instruction. 

9.  In  order  that  proper  exceptions  may  be  preserved,  it 
is  the  duty  of  the  trial  court  to  timely  submit  to  counsel, 
copies  of  the  proposed  instructions,  so  that  they  may  intel- 
ligently interpose  their  objections  thereto,  before  the  instruc- 
tions are  given. 

James  v.  Hood,  19  N.  M.  234.  241 

EXEMPTION— Taxpayer. 

2.  Sec.  5.  Chap.  84,  S.  L.  1913,  construed.  Held:  The  two* 
hundred  dollar  exemption  allowed  each  head  of  a  family  is. 
to  be  deducted  from  the  true  or  cash  value  of  the  property 
of  the  taxpayer  and  not  from  one-third  of  such  value. 

Samosa  v.  Lopez,  Treas.,  19  N.  M.  312.  317 

EXPERT— Physician— Condition. 

A  physician  testified  as  an  expert  that  the  ordinary  male 
organ  could  produce  such  a  condition  as  was  found  present 
in  the  prosecutrix.  Held,  the  evidence  was  properly  ad- 
mitted. 

State  V.  Ellison,  19  N.  M.  428.  439^ 

EXPRESS   MALICE— Hatred— Wanton. 

6.  Actual  malice  or  malice  in  fact,  sometimes  denomi-^ 
nated  as  express  malice,  implies  personal  hatred  or  ill  will 
towards  the  plaintiff,  or  wanton  disregard  of  the  civil  obli- 
gations of  the  defendant  toward  the  plaintiff. 

Colbert  v.  Journal  Publishing  Co.,  19  N.  M.  156.  166 

EXPRESS  PROMISE— Debt— Release. 
6.    After  the  voluntary  release  of  a  debt,  an  express  prom- 
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ise  does  not  revive  it,  nor  does  it  form  a  sufficient  considera- 
tion to  support  a  new  promise. 

Gross-Kelly  &  Co.  v.  Bibo,  19  N.  M.  495.  518 

F. 

FEMALE — Outrage^Outcry.  4 

12.  Failure  to  make  outcry  by  a  female  does  not,  as  a 
matter  of  law,  raise  a  presumption  that  no  outrage  was  com- 
mitted. The  most  that  can  be  said  of  it  is,  that  it  is  a  clr- 
cumstance  for  the  consideration  of  the  Jury  In  determining 
the  truth. 

State  V.  Ellison,  19  N.  M.  528.  446 

FINDINGS— Warranted.  , 

2.  Findings  and  evidence  briefly  examined  and  held  suf- 
ficient to  warrant  the  action  taken  in  awarding  the  custody 
of  two  infant  daughters  to  the  mother. 

Ex  Parte  Mylius  v.  Cargill,  19  N.  M.  278.  284 

FORCIBLE   ENTRY— Prosecuted— Precinct. 

1.  An  action  for  forcible  entry  or  unlawful  detainer  of  real 
property  ikust  be  prosecuted  before  the  justice  of  the  peace 
in  the  precinct  where  the  property  is  situated. 

Brasswell  v.  Halliburton,  19  N.  M.  386.  388 

FRANCHISE— Burden— Unjust. 

4.  Where  a  franchise,  under  which  a  public  utility  com- 
pany operates,  imposes  a  burden  upon  the  company,  any 
rule  or  regulation  adopted  by  the  company,  by  which  it  at- 
tempts to  shift  the  burden  upon  the  consumer,  is  unreason- 
able and  unjust,  and  will  not  be  enforced. 

State  ex.  rel.  Otero  de  Burg  y.  Water  Co.  19  N.  M.  36    42 

FRANCHISE— Water  Company. 

1.  Where,  under  a  franchise  granted  to  a  water  company  it 
is  provided: 

"Meter  rates  to  consumers  during  the  continu- 
ance of  this  franchise  shall  not  exceed  the  following 
rates : 

200  gallons  or  less  daily,  per  1,000  gallons |  .35 

Over  200  and  less  than   600  gallons  daily,  per 

1.000   gallons    |  .30" 

and  so  on  through  the  schedule  of  rates  fixed  by  the  fran- 
chise, the  company  is  not  authorized  to  charge  a  consumer, 
using  more  than  200  gallons  daily,  35  cents  per  1,000  gallons 
for  the  first  200  gallons  used  each  day,  but  only  to  charge 
and  collect  30  cents  per  1,000  gallons  on  the  total  amount 
used,  or  such  charge  as  it  lawfully  may  make  upon  the 
claFs  of  consumers  in  which  the  amount  used  places  the 
consumer. 

McRae  v.  Water  Co.,  19  N.  M.  66.  68 
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G. 
GOOD  FAITH— Purchaser— Chattels. 

1.  The  words  "in  good  faith*'  in  Sec.  2362»  C.  L.,  1897,  con- 
strued to  apply  to  purchasers  of  mortgaged  chattels. 

Hunt  y.  Oragg,  19  N.  M.  450.  466 

GRAND  JURY-— True  Owner— Fact. 

2.  Where  the  name  of  the  owner  of  an  alleged  stolen  ani- 
mal is  alleged  in  the  indictment  to  be  unknown,  it  is  not  in- 
cumbent upon  the  state  to  prove,  in  the  first  instance,  af- 
firmatively, that  such  fact  was  imknown  to  the  grand  Jury; 
but  it  must  show  that  such  name  is  unknown,  or  prove  such 
a  state  of  facts  or  circumstances  as  render  the  alleged  un- 
Icnown  fact  uncertain,  in  which  event  such  fact  is  presumed 
to  have  been  unknown  to  the  grand  Jury,  but  if  there  is  evi- 
dence tending  to  show  that  the  grand  Jury  did  know,  or  as- 
certained the  name  of  the  true  owner  or  that  it  was  negligent 
or  perverse  in  not  alleging  what  was  at  its  command  to  know, 
then  the  burden  is  upon  the  state  to  show  that  the  grand 
Jury  did  not  know  such  alleged  unknown  name. 

State  V.  Klasner,  19  N.  M.  474.  488 

GRANT — Franchise — Ambiguous.  ^ 

5.  Where  the  meaning  of  a  grant  or  contract  regarding 
any  public  franchise  is  ambiguous  or  doubtful,  it  will  be  con- 
strued favorably  to  the  rights  of  the  public. 

State  ex.  rel.  Otero  de  Burg  v.  Water  Co.,  19  N.  M.  36.    46 

H. 

HABEAS  CORPUS— Complaint— Release. 

1.  Upon  an  application  for  a  writ  of  Habeas  Corpus,  to 
secure  petitioner's  release  from  the  custody  of  the  sheriff, 
where  such  officer  holds  the  petitioner  under  a  warrant  Is- 
sued upon  a  complaint  based  on  information  and  belief,  and 
the  Attorney  General  admits  that  the  process  is  not  a  lawful 
process  and  is  insufficient  to  Justify  petitioner's  detention 
the  application  will  be  granted  and  the  petitioner  discharged. 
In  re  John  H.  Towndrow,  19  N.  M.  672.  676 

HABEAS  CORPUS— Eiection— Void. 

1.  Under  the  provisions  of  Sec.  3,  Chap.  78,  S.  L.  1918,  an 
election  for  the  purpose  of  determining  whether  the  sale  of 
Intoxicating  liquor  shall  be  prohibited  within  a  given  district 
cannot  be  held  within  two  months  preceding  any  other  elec- 
tion, and,  such  an  election  held  within  two  months  preced- 
ing the  regular  biennial  election  for  justices  of  the  peace  and 
constables  is  absolutely  null  and  void. 

In  re  Joe  Bunch,  19  N.  M.  638.  640 

HYPOTHETICAL  QUESTION— Facts. 

6.  No  error  is  committed  in  sustaining  an  objection  to  a 
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hypothetical  question,  propounded  to  a  witness,  where  such 
question  is  not  based  upon  facts  as  to  which  there  is  such  evi- 
dence that  a  Jury  might  reasonably  find  that  they  are  estab- 
lished. 

State  V.  Klasnes.  19  N.  M.  474.  489 

I. 

IMPARTIAL— Trial— Venue. 

3.  Where  a  trial  by  an  impartial  jury  can  be  secured  in 
the  county  where  the  crime  is  committed,  the  accused  can 
not  be  deprived  of  a  trial  there,  even  under  the  sanction  of 
our  legislation  upon  the  subject  of  change  of  venue. 

State  V.  Holloway,  19  N.  M.  528.  548 

IMPEACHMENT— Witness— Rebuttal. 

6.  Where  no  foundation  for  impeachment  of  a  witness  is 
laid  on  cross-examination,  impeaching  evidence  in  rebuttal  is 
properly  excluded. 

State  V.  Ellison,  19  N.  M.  428.  442 

IMPLICATION— Repeals— Last  Statute. 

2.  Repeals  by  implication  are  not  favored  but  will  be  de- 
clared by  the  courts  in  cases  where  "the  last  statute  is  so 
broad  in  its  terms  and  so  clear  and  explicit  in  its  words  as 
to  show  that  it  was  intended  to  cover  the  whole  subject,  and, 
therefore,  to  displace  the  prior  statute." 

State  ex  rel.  v.  Romero,  19  N.  M.  1.  6 


INADEQUATE— Remedy— Relief. 

5.    If  it  is  manifest  that  an  appeal  would  afford  an  inade- 
quate remedy,  the  right  of  appeal  does  not,  of  itself,  afford 
sufficient  ground  for  refusing  relief  by  prohibition. 
State  ex  rel.  Harvey  v.  Medler,  District  Judge, 
19  N.  M.  252.  280 

INDIVIDUAL  LIABILITY— Stockholder. 

2.  Sec.  14,  Chap.  68,  S.  L.  1887,  construed.  Held:  That  it 
imposes  no  individual  liability  upon  stockholders  in  a  sav- 
ings bank  for  the  debts  of  such  bank,  where  the  original 
subscribers  for  such  stock  paid  the  full  par  value  thereof  to 
the  corporation. 

Jones  V.  Rankin,  19  N.  M.  56.  64 

INDICTMENT— Allegations. 

1.  An  indictment  for  embezzling  under  Section  1122,  C.  L. 
1897,  in  the  exact  language  of  the  statute  is  sufficiently  spe- 
cific to  require  no  amplification.  It  is  only  where  the  terms 
of  a  statute  are  so  general  as  to  require  specification  of  detail 
in  order  to  identify  a  given  transaction  with  which  it  la 
sought  to  charge  a  defendant,  that  the  allegations  of  an  In- 
dictment must  be  expanded  beyond  the  statutory  terms.    To 
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allege  that  a  person  has  fraudulently  embezzled  and  con- 
verted to  his  own  use  the  money  of  another,  is  to  allege  that 
he  so  did  with  intent  to  defraud.  To  do  an  act  fraudulently 
is  to  do  it  with  intent  to  cheat  and  defraud. 

State  V.  Probert,  19  N.  M.  13.  16 

INDICTMENT— Libel— Demurrer. 

5.  Where  an  indictment  for  libel  alleges  that  the  defend- 
ant did  publish  certain  libelous  matter,  this  allegation  is  suf- 
ficient»  on  demurrer  to  the  indictment,  as  the  word  "publish", 
primarily,  means  to  make  known;  and  it  need  not  therefore, 
be  alleged  in  the  indictment  that  the  libel  was  circulated  nor 
that  it  was  read  or  seen  by  a  third  person. 

State  V.  Elder,  19  N.  M.  393.  402 

INDICTMENT— Libel— Publication. 

8.  An  indictment  in  libel  is  sufficient  on  demurrer,  if  it 
sets  forth  the  parts  of  the  publication  alleged  to  be  libelous; 
the  whole  publication  need  not  be  set  out  in  the  indictment. 

State  V.  Elder,  19  N.  M.  393.  404 

INDICTMENT— Larceny— Animals. 

1.  An  indictment,  charging  a  violation  of  Section  1.  Chap- 
ter 23,  S.  L.  1901,  which,  after  alleging  that  defendant  held, 
under  herd  in  a  certain  pasture,  calves  unaccompanied  by 
their  mothers,  proceeds:  "the  said  calves  being  then  and 
there  under  the  age  of  seven  months",  is  not  subject  to  at- 
tack, on  the  ground  that  the  calves  are  not  directly  and  posi- 
tively alleged  to  be  under  seven  months  of  age. 

State  V.  Brooken,  19  N.  M.  404.  408 

INDICTMENT— Duplicity— Unknown. 

1.  A  count  of  an  indictment  charging  that  defendant,  "at 
the  time  and  place  named,  nineteen  head  of  calves,  of  the 
goods,  chattels  and  property  of  owners  to  the  grand  Jury  un- 
known, then  and  there  being  found,  did  then  and  there  un- 
lawfully, etc..  steal,  take"  etc.,  is  not  bad  for  duplicity,  as  it 
PRIMA  FACIE  discloses  that  the  larceny  occurred  at  the 
same  time  and  place,  and  constituted  but  a  single  transaction. 

State  V.  Klasner,  19  N.  M.  474.  477 

I N  J  U  NCTION— Damages— Facts. 

3.  In  an  action  for  injunction  it  is  essential  that  the  com- 
plaint disclose  facts  in  order  to  enable  the  court  to  deter- 
mine from  the  facts  so  alleged  the  necessity  of  awarding  the 
extraordinary  remedy  of  injunction.  The  naked  allegation^ 
that  great  and  immediate  irreparable  damage  will  result  to 
the  plaintiff,  unsupported  by  any  facts,  is  not  sufficient.  The 
complaint  must  show  how,  in  what  way,  and  for  what  reason 
the  threatened  damages  are  irreparable. 

La  Mesa  Community  Ditch  v.  Appelzoeller,  19  N.  M.  75.  82 
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INJUNCTION— Dissolution^Hearing. 

2.  Upon  the  dissolution  of  an  injunction,  a  court  of  equity 
has  no  power  to  assess  damages  resulting  from  the  Issuance 
of  the  same,  without  hearing  evidence  as  to  the  character 
and  extent  of  the  damages  actually  sustained. 

MteCoy  and  Dunlavy  v.  Torrance  Co.  Sav.  Bank, 
19  N.  M.  422.  427 

INSTRUCTION— Evidence— Perjury. 

5.  An  instruction  that  "there  has  been  manifest  perjury 
by  witnesses  who  have  testified  In  this  case,  as  counsel  for 
both  sides  have  claimed  in  their  argument.  They,  of  course, 
differ  as  to  which  witnesses  have  testified  falsely.  It  is  for 
you  to  determine  from  all  of  the  evidence,  which  includes 
the  appearance  of  the  witness  when  testifying  as  well  as 
what  they  said,  what  evidence  you  credit,*'  held  erroneous, 
as  violative  of  Section  2994  C.  L.  1897,  which  forbids  com- 
ment by  the  court  upon  the  weight  of  the  evidence. 

State  V.  Chaves,  19  N.  M*.  325.  330 

INSTRUCTION— Exception— Error. 

1.  It  is  well  settled  in  this  jurisdiction,  that  a  party,  who 
intends  to  assign  error  upon  an  instruction  given  by  the  court 
of  its  own  motion,  or  upon  request  of  the  adverse  party, 
must  either  tender  to  the  court  an  instruction  which  cor- 
rectly states  the  law,  and  except  to  the  refusal  to  give  such 
Instruction,  or,  he  must,  by  his  exception  to  the  proposed  in- 
struction call  the  attention  of  the  trial  court  specifically  to 
the  error  in  the  Instruction  proposed  to  be  given,  in  order 
that  the  instruction  may  be  corrected  and  the  error  avoided. 

State  V.  Gonzales,  19  N.  M.  467.  469 

INSTRUCTION— Objection— Appeal. 

10.  Where  specific  objection  is  urged  to  an  instruction  of 
the  trial  court,  a  ground  other  than  that  so  presented  for  the 
consfderation  of  the  trial  court  cannot  be  urged  as  the  basis 
of  an  assignment  of  error  on  appeal. 

Colbert  v.  Journal  Publishing  Co.,  19  N.  M.  156.  169 

INSTRUCTION— Jury-Considered. 

8.  Instructions  to  the  jury  are  to  be  considered  as  a  whole 
and  where,  so  considered,  they  fully  protect  the  defendant, 
he  cannot  complain. 

State  V.  Ellison,  19  N.  M.  428.  442 

INTOXICATION— Crime— Degree. 

2.  Where  a  defendant,  charged  with  first  degree  murder, 
relies  upon  the  defense  of  intoxication  for  the  purpose  of 
reducing  the  grade  of  the  offense  to  murder  in  the  second 
degree,  he  is  not  required  to  establish  the  fact  of  his  Intox- 
ication, or,  that  at  the  time  he  Inflicted  the  fatal  injuries 
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he  was  so  deeply  intoxicated  as  to  be  incapable  of  forming 
in  his  mind  a  deliberate  premeditated  design  to  do  the  kill- 
ing, beyond  a  reasonable  doubt.  All  that  he  is  required  to 
do,  is  to  introduce  such  evidence  as  will  raise  in  the  minds 
of  the  jurors  a  reasonable  doubt  as  to  such  facts  in  order 
to  reduce  the  grade  of  the  offense  to  murder  in  the  second 
degree. 

State  V.  Cooley,  19  N.  M.  91.  104 

INTOXICATING  LIQUORS— Election— Time. 

1.  Under  the  provisions  of  Sec.  3,  Chap.  78,  S.  L.  1913,  an 
election  for  the  purpose  of  determining  whether  the  sale  of 
Intoxicating  liquor  shall  be  prohibited  within  a  given  district 
cannot  be  held  within  two  months  preceding  any  other  elec- 
tion, and,  such  an  election  held  within  two  months  preced- 
ing the  regular  biennial  election  for  Justice^  of  the  peace  and 
qonstables  is  absolutely  null  and  void. 

In  re  Joe  Bunch,  19  N.  M.  638.  640 

IRRIGATED  LANDS— Use— River. 

8.  Act  of  January  3lBt,  1866,  prohibiting  the  use  of  water 
above  the  mouth  of  the  Tularosa  Canon  construed:  Held:  that 
such  act  only  prevented  the  use  of  the  water  of  the  Tularosa 
River  to  irrigate  lands  "in  the  canon  from  the  source  of  the 
Tularosa  River  down  to  where  said  river  enters  the  Tularosa 
Valley"  and  did  not  affect  the  use  of  water  below  such  point. 
State  ex.  rel.  Com.  Ditches  v.  Tularosa  Com.  Ditch, 
19  N.  M.  352.  376 

J. 
JUDGMENT— Default— Party. 

3.  A  default  judgment  will  be  set  aside  as  irregular,  when 
it  appears  that  the  real  party  in  inetrest  was  not  made  a 
party  defendant. 

Miller  v.  Klasner,  19  N.  M.  21.  26 

JUDGIVIENT— Execution— Bond. 

4.  Sec.  16,  Chap.  57,  of  the  Session  Laws  of  1907»  pro- 
viding for  a  supersedeas  6r  stay  of  execution  upon  any  final 
judgment  must  be  strictly  complied  with,  and  failure  to  file 
a  sufficient  bond  within  the  sixty  days  limited  by  the  act, 
will  result  in  failure  to  stay  the  execution. 

Mundy  V.  Irwin,  19  N.  M.  170.  175 

JUDGMENT— Mortgage — Redemption. 

1.  A  judgment  was  obtained  upon  %  subscription  contract 
for  the  support  of  a  college,  the  consideration  of  said  contract 
being  the  maintenance  of  said  college  at  the  place  designat- 
ed for  the  period  of  twenty  years.  Subsequent  to  Judgment, 
and  affirmance  of  the  same  in  this  court,  the  college  authori- 
ties allowed  a  mortgage  to  be  foreclosed  upon  the  property. 
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quit-claimed  its  equity  of  redemption  in  the  same,  abandon- 
ed the  enterprise,  and  became  insolvent.  Held,  the  defendant 
is  entitled  to  relief  in  this  court  against  the  enforcement  of 
the  judgment. 

Turknett  v.  Western  College,  19  N.  M.  572.  674 

JUDGMENT— Pleading— Amount. 

5.  Where  the  question  as  to  the  amount  of  the  money 
judgment  which  plaintiff  is  entitled  to  recover,  if  a  recov- 
ery is  to  be  had.  Is  not  disputed,  and  can  be  ascertained  from 
the  pleadings,  and  is  simply  a  matter  of  calculation,  a  ver- 
dict returned  by  the  jury,  finding  the  issues  in  the  case  for 
the  plaintiff,  without  stating  the  amount  of  the  recovery, 
is  sufficient  to  support  a  judgment 

Sandell  v.  Norment,  19  N.  ML  549.  562 

JUDGMENT — Pro  Forma — Condemned. 

3.  The  practice  of  rendering  pro  forma  judgments  in  Dis- 
trict Courts  is  condemned. 

Norment  v.  Mandel»  Treas.,  19  N.  M.  318.  321 

JUDGMENT— Rendition— Entry. 

8.    Sub-Section  136,  Section  2865,  C.  L.  1987,  refers  only  to 
the  rendition  of  the  judgment,  and  not  to  the  entry  thereof. 
Sandell  v.  Norment,  19  N.  M.  549.  565 

JUDGMENT— Res  Adjudicata. 

1.  A  judgment  of  a  court  of  a  sister  state  awarding  the 
custody  of  minor  children  in  a  divorce  proceeding  is  not  res 
judicata  in  a  proceeding  before  a  court  of  this  State  except 
as  to  facts  and  conditions  before  the  court  upon  the  rendi- 
tion of  the  foreign  decree.  As  to  facts  and  conditions  arising 
subsequent  to  the  foreign  decree,  it  has  no  controlling  force, 
and  our  courts  are  not  bound  thereby  in  awarding  such  cus- 
tody. 

Ex  Parte  Mylius  v.  Cargill,  19  N.  M.  278.  282 

JUDGMENT— Sister  State— Children. 

1.  A  judgment  of  a  court  of  a  sister  state  in  awarding  the 
custody  of  minor  children  in  a  divorce  proceeding  is  not  res 
judicata  in  a  proceeding  before  a  court  of  this  State  except 
as  to  facts  and  conditions  before  the  court  upon  the  rendi- 
tion of  the  foreign  decree.  As  to  facts  and  conditions  aris- 
ing subsequent  to  the  foreign  decree,  it  has  no  controlling 
force,  and  our  courts  are  not  bound  thereby  in  awarding  such 
custody. 

Ex  Parte  Mylius  v.  Cargill,  19  N.  M.  278.  282 

JUDICIAL— Discretion— Appeal. 

3.  The  writ  of  prohibition  is  not  a  writ  of  right,  granted 
ex  debito  Justitiae,  but  rather  one  of  sound  judicial  dis- 
cretion, to  be  granted  or  withheld  according  to  the  circum- 


712  GENERAL  INDBX 


stances  of  each  particular  case,  to  be  used  with  great  cautioa 
for  the  furtherance  of  Justice  when  none  of  the  ordinary  rem- 
edies  provided  by  law  are  applicable. 

State  ex.  rel.  Harvey  v.  Medler,  District  Judge, 
19  N.  M.  2S2.  259 

JURISDICTION— District  Court— Procedure. 

3.  Although  the  constitution  creates  a  court  with  general 
appellate  Jurisdiction,  as  to  all  final  Judgments  and  decisions 
of  district  courts,  such  Jurisdiction  may  only  be  invoked  pur- 
suant to  a  statute  or  constitutional  provision  conferring  the 
right  of  appeal  and  prescribing  the  procedure. 

State  V.  Chacon,  19  N.  Mi-  456.  461 

JURISDICTION— Equitable  Relief. 

7.  While  the  filing  of  a  cross  bill,  founded  on  matters  of 
equitable  cognizance,  will  cure  any  defects*  of  Jurisdiction 
under  the  original  bill,  and  authorizes  the  granting  of  relief 
to  any  party  entitled  thereto,  still,  if  the  cross  bill  fails  to 
state  grounds  for  equitable  relief,  the  defect  is  not  cured. 
La  Mesa  Community  Ditch  v.  Appelzoeller,  19  N.  M.  75.  85 

JURISDICTION— Errors— Considered. 

6.  No  alleged  errors,  unless  Jurisdictional,  will  be  con- 
sidered on  appeal,  except  those  which  are  set  out  in  the 
motion  for  a  new  trial. 

James  v.  Hood,  19  N.  M.  234.  240 

JURISDICTION— Practice— Ancient  Writ. 

2.  While  this  court  refuses  to  hold  that  the  ancient  writ 
of  Audita  Querela  is  not  still  available  in  this  Jurisdiction, 
the  better  practice  is  held  to  be  an  application  to  the  court 
by  motion  for  the  relief  required. 

•    Turknett  v.  Western  College,  19  N.  M.  572.  574 

JUROR — Challenges.. 

.1.  An  erroneous  overruling  of  a  challenge  for  cause,  even 
though  the  peremptory  challenges  are  thereafter  exhausted, 
will  not  warrant  a  reversal  of  the  Judgment,  unless  it  is  fur^ 
ther  shown  upon  appeal  that  an  objectionable  Juror  was 
forced  upon  the  challenging  party  and  sat  upon  the  Jury 
after  such  party  had  exhausted  his  peremptory  challenges. 
Colbert  v.  Journal  Publishing  Co.,  19  N.  M.  166.  150 

JURY — Damages — Measure. 

2.  An  instruction  in  such  case  which  submits  to  the  Jury 
as  the  measure  of  damages  both  the  value  of  the  property 
at  the  time  of  conversion  and  the  value  of  its  use  during  the 
time  of  its  detention  is  erroneous. 

Martinez  v.  Vigil,  Admr.,  19  N.  M.  306.  312 

JURY — Instruction — Requests. 

3.  No  error  can  be  assigned  for  failure  to  fully  instruct 
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the  Jury  where  no  requests  for  more  detailed  instructioiiB  are 
presented. 

State  V.  Garcia,  19  N.  M.  414.  417 

JUSTICE  OF  THE  PEACE— Precinct— Qualified. 

2.  If  there  be  no  justice  of  the  peace  in  the  precinct  where 
the  premises  are  situated,  able  or  qualified  to  act,  this  fact 
must  affirmatively  appear  from  the  record  and  should  be  in- 
corporated in  the  complaint  in  the  cause,  in  order  that  the 
jurisdiction  of  the  justice  of  the  peace  in  an  adjoining  pre- 
cinct, who  may  be  called  upon  to  act  under  such  circum- 
stances, may  fully  appear. 

Brasswell  v.  Halliburton,  19  N.  M.  386.  388 

K. 

KNOWLEDGE— Master— Appliances. 

2.  The  master  is  chargeable  with  knowledge  of  defects  in 
material  or  appliances,  even  though  such  defects  be  latent, 
or  not  plainly  and  clearly  observable,  if  by  the  exercise  of 
reasonable  care  the  master  could  have  discovered  the  same. 

Van  Kirk  v.  Butler,  19  N.  M.  597.  607 

L. 

LABOR — Reasonably  Safe— Care. 

1.  It  is  the  duty  of  the  master  to  exercise  reasonable  care 
and  skill  to  the  end  that  the  place  where  he  requires  his  ser- 
vant to  perform  labor  shall  be  as  reasonably  safe  as  is  com- 
patible with  its  nature  and  surroundings. 

Van  Kirk  v.  Butler,  19  N.  M.  597.  605 

LACH  ES^^ontract — Rescission. 

3.  Where  in  a  suit  for  rescission  of  an  executed  contract 
for  sale  of  land,  in  which  the  defendant  grantor  had  given 
the  plaintiff  grantee  a  warranty  deed  under  whiclf  plaintiff 
went  into  possession  and  held  same  for  three  years,  with 
knowledge  of  the  state  of  the  title,  made  improvements,  at- 
tempted to  sell  portions  of  the  land,  and  exercised  complete 
dominion  over  the  same,  and  where  the  trial  court  finds  as  a 
fact  that  if  there  were  misrepresentations  as  to  the  character 
or  kind  of  land  plaintiff  could  have  discovered  them  within 
one  year  and  is  guilty  of  laches, — in  such  case  the  plaintiff 
Is  not  entitled  to  rescission  but  can  only  recover  upon  the 
covenants  in  his  deed. 

Reed  v.  Rogers,  19  N.  M.  177.  183 

LAND — Purchase — Condemnation. 

3.  Chapter  54,  Laws  of  1912,  granting  to  the  County  Road 
Boards  general  powers  over  public  roads.  Held:  Not  to 
repeal  by  implication  so  much  of  Chapter  124,  Laws  of  1905, 
as  empowered  Boards  of  County  Commissioners  to  acquire 
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by  purchase  or  condemnation  land  for  use  as  a  public  road. 
State  ex.  rel.  v.  Rom«ro,  19  N.  M.  1.  7 

LAW — Reviving — Repeal. 

1.  There  is  nothing  in  the  organic  act  of  the  Territory  of 
New  Mexico,  nor  in  the  laws  of  Congress  relating  to  said 
Territory  prior  to  its  admission  to  Statehood  in  1912,  pro- 
hibiting the  revival  of  a  law  which  had  been  repealed  by  ref- 
erence to  its  title  in  the  reviving  act,  nor  the  reviving  of  an 
Act  which  had  been  repealed  by  repealing  the  act  which  re- 
*  pealed  the  original  act. 

State  V.  Elder,  19  N.  M.  393.  399 

LAW— Merchant— Checlc. 

1.  It  is  an  elementary  and  well  settled  rule  of  the  law 
merchant,  that  an  order  for  the  payment  of  money  out  of 
a  particular  fund,  is  not  a  negotiable  instrument  It  is  like- 
wise equally  well  settled,  that  the  inclusion  in  a  check,  order 
or  bill  of  exchange  of  a  direction  to  charge  the  amount  of 
the  check,  order  or  of  bill  of  exchange  to  a  particular  ac- 
count, does  not  make  it  payable  conditionally,  or  out  of  a 
particular  fund,  and  therefore  it  is  payable  absolutely  and 
is  negotiable,  and  does  not  constitute  an  assignment  of  a 
particular  fund.  And  independent  of  judicial  construction, 
this  rule  is  established  in  New  Mexico  by  Sec.  3,  Chap.  83, 
S.  L».  1907. 

Hanna  v.  McCrory,  19  N.  M.  183.  188 

LAW— Unconstitutional. 

2.  A  part  of  a  law  may  be  unconstitutional  and  the  re- 
mainder of  it  valid,  where  the  objectionable  part  may  be 
properly  separated  from  the  other,  without  impairing  the 
force  and  effect  of  the  section  which .  remains,  and  where 
the  legislative  purpose  as  expressed  in  such  section  can  be 
accomplished  and  given  effect,  independently  of  the  void  sec- 
tion, and,  when  the  entire  act  is  taken  into  consideration  it 
can  not  be  said  that  the  legislature  would  not  have  passed 
the  section  retained  had  it  been  known  that  the  void  sec- 
tion must  fall:  Held,  that  Section  1,  Chapter  23,  S.  L.  1901, 
is  valid  and  enforcible  even  though  Section  5  of  the  same 
Act  is  unconstitutional,  under  the  above  rule. 

State  V.  Brooken,  19  N.  M.  404.  410 

LEGISLATURE— Animals— Police  Power. 

3.  (The  legislature,  under  the  police  power,  may  provide 
reasonable  regulations  for  the  use  and  enjoyment  of  prop- 
erty, where  the  same  are  necessary  for  the  common  good  and 
the  protection  of  others.  Held,  that  a  statute  which  prevents 
the  holding  under  herd,  or  in  any  enclosure,  unaccompanied 
by  their  mothers,  of  any  calves  of  neat  cattle  under  seven 
months  of  age,  is  not  violative  of  any  constitutional  provi- 
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sion,  and  is  sustainable  under  the  police  power,  where  such 
regulation  appears  reasonably  necessary  to  prevent  the  lar- 
ceny of  young  animals. 

.  State  Y.  Brooken,  19  N.  M.  404.  411 

LEGISLATIVE  DEPARTMENT— Limitations. 

6.  In  creating  a  legislative  department  and  conferring  up- 
on it  the  legislative  power,  the  people  must  be  understood  to 
have  conferred  the  full  and  complete  power  as  it  rests  in, 
and  may  be  exercised  by,  the  sovereign  power  of  any  coun- 
try, subject  only  to  such  restrictions  as  they  may  have  seen 
fit  to  impose,  and  to  the  limitations  which  are  contained  In 
the  Constitution  of  the  United  States. 

State  ex.  rel.  Harvey  v.  Medler,  District  Judge, 

19  N.  M.  252.  262 

LIABILITY— Subscriber— Par  Value. 

2.  Sec.  14,  Chap.  68,  S.  L.  1887,  construed.  Held,  that  it 
imposes  no  individual  liability  upon  stockholders  in  a  sav- 
ings bank  for  the  debts  of  such  bank,  where  the  original 
subscribers  for  such  stock  paid  the  full  par  value  thereof 
to  the  corporation. 

Jones  V.  Rankin,  19  N.  M.  56.  64 

LIBEL— Article— Understood. 

2.  Where  a  libelous  article  does  not  name  the  person  al- 
luded to  therein,  witnesses  may  testify  that,  on  reading  the 
article  they  understood,  from  their  acquaintance  with  the 
plaintiff  and  the  circumstances  alluded  to  in  the  article,  that 
it  was  intended  to  refer  to  him. 

Colbert  v.  Journal  Publishing  Co.,  19  N.  M.  156.  162 

LIBELOUS— Charging—Words. 

6.  Charging  a  person  in  a  newspaper  with  being  "an  un- 
principled son  and  one  whom  all  self-respecting  persons  can 
but  despise,''  and,  again,  charging  him  with  being  "a  moral 
coward"  and  "an  imbecile"  and  "one  who  has  about  as  much 
regard  for  the  truth  as  an  infidel  has  for  the  Bible,"  is  libel- 
ous under  sub-divisions  2  and  3  of  section  7  of  the  Laws  of 
New  Mexico  of  1889. 

SUte  V.  Elder,  19  N.  M.  393.  403 

LIBELOUS— Per  Se— Statute. 

7.  The  statutory  definition  of  libel  governs,  where  there 
is  a  statute  on  the  subject,  and  it  is  immaterial  whether  the 
words  alleged  to  be  libelous  are  libelous  per  se  or  not. 

State  v.  Elder,  19  N.  M.  393.  404 

M. 
MALICE— Publication— Excuse. 
5.    Malice  in  law  is  implied  malice  and  arises  by  opera- 
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tion  of  law  when  a  publication  is  made  without  lawful  ex- 
cuse. 

Colbert  v.  Journal  Publishhig  Co.,  19  N.  M.  156.  166 

MALICIOUS  WRITING— Per  8e. 

4.  Any  false  and  malicious  writing  published  of  another 
is  libelous  per  se,  when  its  tendency  is  to  render  him  con- 
temptible or  ridiculous  in  public  estimation,  or  expose  him 
to  public  hatred  or  contempt,  or  hinder  virtuous  men  from 
associating  with  him. 

Colbert  v.  Journal  Publishing  Co.,  19  N.  M.  156.  165 

MASTER — Servant — Reasonable  Care. 

1.  It  is  the  duty  of  the  master  to  exercise  reasonable  care 
and  skill  to  the  end  that  the  place  where  he  requires  his  ser- 
vant to  perform  labor  shall  be  as  reasonably  safe  as  is  com- 
patible with  its  nature  and  surroundings. 

Van  Kirk  v.  Butler,  19  N.  M.  597.  605 

MISDEMEANOR— Prosecution. 

2.  Where  a  party  is  in  default,  in  the  payment  of  such 
an  assessment,  and  has  been  notified  not  to  take  and  use 
water  until  such  assessment  is  paid,  and  such  delinquent 
consumer,  in  violation  of  such  order,  takes  and  uses  water, 
he  is  guilty  of  a  misdemeanor.  It  is  no  defense,  in  a  pros- 
ecution for  such  misdemeanor,  to  allege  and  prove  that  the 
assessment  so  levied  and  not  paid  by  the  water  user,  is 
excessive. 

La  Mesa  Community  Ditch  v.  Appelzoeller,  10  N.  M.  75.  82 

MISREPRESENTATION— Laches. 

3.  Where  in  a  suit  for  rescission  of  an  executed  contract 
for  sale  of  land,  in  which  the  defendant  grantor  had  given 
the  plaintiff  grantee  a  warranty  deed  under  which  plaintiff 
went  into  possession  and  held  same,  for  three  years,  with 
knowledge  of  the  state  of  the  title,  made  improvements,  at- 
tempted to  sell  portions  of  the  land,  and  exercised  complete 
dominion  over  the  same,  and  where  the  trial  court  finds  as  a 
fact  that  if  there  were  misrepresentations  as  to  the  charac- 
ter or  kind  of  land  plaintiff  could  have  discovered  them  with- 
in one  year  and  is  guilty  of  laches, — in  such  a  case  the  plain- 
tiff is  not  entitled  to  rescission  but  can  only  recover  upon  the 
covenants  in  his  deed. 

Reed  v.  Rogers,  19  N.  M.  177.  188 

MON  EY — Accounting — Credit 

3.  The  title  to  money  which  is  contracted  to  oe  deposited 
by  the  vendee  to  the  credit  of  one  tenant  in  common,  is  prop- 
erly laid  in  such  tenant  in  common,  nothwithstanding  his  co- 
tenant  may  be  entitled  to  his  share  of  the  fund  upon  an  ac- 
counting between  them. 

State  V.  Probert,  19  N.  M.  13.  17 
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MORTGAGE — Attorney'8  Fees — Recovery. 

1.  V^^ere  the  question  as  to  the  amount  of  recovery  by 
plaintiff  as  attorney's  fees  upon  a  suit  filed  to  foreclose  a 
real  estate  mortgage,  securing  the  payment  of  a  promissory 
note  for  approximately  $10,000,  is  submitted  to  the  court,  up- 
on conflicting  evidence,  and  the  court  awards  the  sum  of 
$500,  and  the  award  is  sustained  by  the  evidence,  the  same 
will  be  upheld  on  appeal,  in  the  absence  of  evidence  show- 
ing oppression  or  collusion. 

Williams  v.  Dockwiller,  19  N.  M.  623.  626 

MOTION — Overruling — Harmless. 

1.  Sections  2986  and  2987,  C.  L.  1897,  requires  a  continu- 
ance of  a  cause  for  absence  of  a  witness  only  in  case  the  ap- 
plicant has  "no  other  witness  by  whom  such  facts  can  be 
fully  proved."  Where,  after  the  overruling  of  a  motion  for 
contiuance,  the  desired  fact  is  fully  proved  by  other  wit- 
nesses, the  ruling  of  the  court  in  denying  the  continuance, 
even  if  technically  erroneous  when  made,  is  rendered  harm- 
less. 

State  v.  Chaves,  19  N.  M.  325.  Z2B 

MOTION— Verdict. 

5.  A  motion  for  an  instructed  verdict,  based  upon  an  er- 
roneous view  of  the  law,  was  properly  overruled. 

State  V.  Ellison,  19  N.  M.  428.  441 

MUNICIPAL  CORPORATION— Trust. 

1.  Municipal  corporations  possess  the  incidental  or  implied 
right  to  alienate  or  dispose  of  the  property,  real  or  personal,, 
of  the  corporation  of  a  private  nature,  unless  restrained  by 
charter  or  statute;  they  cannot,  of  course,  dispose  of  prop- 
erty of  a  public  nature,  in  violation  of  the  trusts  upon  which 
it  is  held. 

Palmer  v.  City  of  Albuquerque,  19  N.  M.  285.  295 

MUNICIPAL— Utility— Water. 

1.  The  owner  of  a  municipal  utility,  whether  a  private 
party,  or  the  municipality,  may  prescribe  and  enforce  such 
rules  and  regulations  for  its  convenience  and  security  as  are 
reasonable  and  just  and  refuse  to  furnish  water  or  other  ser- 
vice being  supplied  to  any  person  who  declines  to  comply 
with  the  same. 

State  ex.  rel.  Scotillo  v.  Water  Co.,  19  N.  M.  27.  30 

MUNICIPALITY— Quantum  Meruit. 

3.  A  town  or  municipality,  when  sued  upon  a  contract 
which  it  was  not  authorized  by  Jaw  to  make,  or  has  not  com- 
piled with  the  statutory  requirements  in  the  making  of  the 
contract,  is  not  estopped  to  deny  the  validity  or  want  of 
power  in  making  such  contract,  or  prohibition  by  statute  to 
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secure  the  funds  with  which  to  discharge  its  obligatioiiB 
under  the  contract,  and  prevent  a  recovery  upon  a  quantum 
meruit  upon  the  contract. 

Hagerman  v.  Town  of  Hagerman,  19  N.  M.  118.  128 

MUNICIPALITY— Reasonable  Rules. 

2.  fThe  right  of  a  municipality,  operating  a  municipal  util- 
ity, to  make  and  enforce  reasonable  rules  and  regulations  is 
exactly  the  same  as  that  of  a  private  corporation. 

Stote  ex.  rel.  ScotiUo  v.  Water  Co.,  19  N.  M.  27.  31 

M  U  N IC I  PALI TY— Statutory  Requirements. 

3.  A  town  or  municipality,  when  sued  upon  a  contract 
which  it  was  not  authorized  by  law  to  make,  or  has  not  com- 
plied with  the  statutory  requirements  in  the  making  of  the 
contract,  is  not  estopped  to  deny  the  validity  or  want  of 
power  in  making  such  contract,  or  prohibited  by  statute  to 
secure  the  funds  with  which  to  discharge  its  obligations 
under  the  contract,  and  prevent  a  recovery  upon  a  quantum 
meruit  upon  the  contract. 

Hagerman  v.  Town  of  Hagerman,  19  N.  M.  118.  128    *. 

M  U  RDER— Acquittal— Exception. 

2.  The  last  clause  of  the  exception  is  of  no  avail  where 
defendants  were  acquitted  of  murder,  and  convicted  of  man- 
slaughter, and  no  prejudice  to  them  is  pointed  out  on  the  ar- 
gument. 

State  V.  Garcia,  19  N.  M.  414.  417 

MURDER — Court's  Chanoo — Evidence. 

1.  An  exception  "to  each  and  every  paragraph  of  the 
Court's  charge  for  the  reason  that  the.  same,  and  each  and 
every  paragraph  thereof,  does  not  charge  the  law  applicable 
to  the  cause  in  governing  the  same;  that  such  charge,  and 
each  and  every  paragraph  thereof,  are  upon  the  weight  of 
the  evidence  and  the  same  are  confusing,  misleading  and  pre- 
judicial, and  are  not  supported  by  the  evidence;  that  the 
charges  upon  first  and  second  degree  murder  are  prejudicial 
and  not  supported  by  the  evidence,"  is,  except  the  last  clause 
thereof,  too  general  to  raise  any  question  for  review  in  this 
court. 

Stote  V.  Garcia,  19  N.  M.  414.  417 

M  U  RDER — Manslaughter — Drunkenness. 

1.  Between  the  two  offenses,  murder  in  the  second  degree 
and  voluntory  manslaughter,  the  drunkenness  of  the  offender 
forms  no  legitimate  matter  of  inquiry;  if  the  killing  is  unlaw* 
ful  and  voluntory,  and  without  deliberate  premeditotion,  the 
offense  is  murder  in  the  second  degree,  malice  being  implied, 
unless  the  provocation  were  of  such  character  as  would  re- 
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duce  the  crime  to  yoluntary  manslaughter,  for  which  offense 
a  drunken  man  is  equallj  responsible  as  a  sober  one. 

State  y.  Cooley,  19  N.  M.  91.  102 

MUTUAL   MISTAKE— Covenants— Rescission. 

2.  In  a  case  for  rescission  of  an  executed  contract  of  sale, 
in  which  the  defendant  gave  the  plaintiff  a  warranty  deed, 
the  trial  court,  failing  to  find  either  fraud,  mutual  mistake 
or  other  equitable  grounds  for  rescission,  properly  holds 
that  the  plaintiff  relied  upon  his  covenants  of  title  in  the 
conveyance  and  properly  refused  to  grant  rescission. 

Reed  v.  Rogers,  19  N.  M.  177.  182 

N. 
NEGLIGENCE— Masters-Servant. 

3.  The  servant  assumes  all  the  ordinary  risks  of  the  ser- 
vice and  all  of  the  extraordinary  risks — i.  e.,  those  due  to 
the  master's  negligence  of  which  he  knows  and  the  dangers 
of  which  he  appreciates. 

Van  Kirk  v.  Butier,  19  N.  M.  697.  608 

NEGOTIABLE  INSTRUMENTS— Rule— Fund. 

1.  It  is  an  elementary  and  well  settled  rule  of  the  law 
merchant,  that  an  order  for  the  payment  of  money  out  of 
a  particular  fund,  is  not  a  negotiable  instrument.  It  is  like- 
wise equally  well  settled,  that  the  inclusion  in  a  check,  order 
or  bill  of  exchange  of  a  direction  to  charge  the  amount  of 
the  check,  order  or  of  bill  of  exchange  to  a  particular  ac- 
count, does  not  make  it  payable  conditionally,  or  out  of  a 
particular  fund,  and  therefore  it  is  payable  absolutely  and 
is  negotiable,  and  does  not  constitute  an  assignment  of  a 
particular  fund.  And  independent  of  judicial  construction, 
this  rule  is  established  in  New  Mexico  by  Sec.  3,  Chap.  83, 
S.  L.  1907. 

Hanna  v.  McCrory,  19  N.  M.  183.  188 

NEW  TRIAL— Applicant— Affidavits. 

7.  Where  a  motion  for  a  new  trial  is  based  on  the  ground 
of  newly  discovered  evidence,  such  motion  must,  in  addition 
to  the  affidavit  of  the  applicant,  be  supported  by  the  affi- 
davits of  the  new  witnesses,  which  must  set  forth  the  newly 
discovered  evidence  and  the  facts  to  which  such  witnesses 
will  testify,  or  a  satisfactory  excuse^  must  be  given  Tor  not 
obtaining  such  affidavits. 

Stote  V.  Klasner,  19  N.  M.  474.  489 

NEW  TRIAL— Evidence— Discovered. 

4.  Where  a  party  asks  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  he  must  show  that  such  evidence 
could  not  have  been  discovered  prior  to  the  trial  by  the  ex- 
ercise of  due  diligence. 

State  y.  Gonzales.  19  N.  M.  467.  471 
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NEW  TRIAL— Directed— Verdict. 

^  Where  no  motion  for  a  directed  verdict  of  not  gnUty 
for  failure  of  proof  is  made,  and  the  fact  is  not  called  to  the 
attention  of  the  court  in  the  motion  for  a  new  trial,  no  relief 
can  be  granted  by  this  court. 

State  V.  Garcia,  19  N.  M.  414.  418 

NEW  TRIAL— Showing— Affidavits. 

7.  The  facts  urged  in  support  of  a  motion  for  a  new  trial 
upon  the  ground  that  the  jury  was  allowed  to  separate,  un- 
supported by  proof  of  such  facts  by  affidavit,  or  otherwise, 
and  not  borne  out  by  the  record  is  an  insufficient  showing 
and  does  not  entitle  the  defendant  to  a  new  trial  upon  such 
ground. 

State  V.  HoUoway,  19  N.  M.  528.  548 

NOTICE— Representations— Validity. 

2.  No  representations,  true  or  false,  made  by  one  maker 
of  a  note  to  another,  no  secret  understanding  between  such 
makers,  no  inducements  offered  by  one  to  the  other,  affect 
the  validity  of  the  instrument  in  the  hands  of  the  payee 
unless  he  knew  or  was  chargeable  with  notice  of  such  facts. 
Sandell  v.  Norment,  19  N.  M.  549.  558 

O. 

OBJECTION — Instruction — Review. 

11.  An  objection  to  an  instruction  not  carried  forward  in 
the  motion  for  a  new  trial  presents  no  question  for  review 
here. 

State  v.  Ellison,  19  N.  M.  428.  445 

OBLIGATION — Contractual — Service. 

7.  Where  a  municipality  operates  its  own  water  supply 
system,  it  is  not  under  contractual  obligations  to  lay  the 
service  pipes  from  the  curb  to  its  main,  hence  a  rule  which 
requires  the  consumer  to  assume  the  burden  is  reasonable. 
But  where,  under  a  contract  and  franchise,  this  duty  devolves 
upon  the  holder  of  the  franchise,  such  a  rule  is  unreasonable. 
State  ex.  rel.  Otero  de  Burg  v.  Water  Co.,  19  N.  M.  36.  51 

OFFENSE— Tort— Damages. 

9.  A  wrongful  act  punishable  as  an  offense,  does  not  pre- 
clude exemplary  damages  therefor  in  a  civil  action  sounding 
in  tort. 

Colbert  v.  Journal  Publishing  Co.,  19  N.  M.  156.  168 

OFFER  TO  BRIBE— Officer— Crime. 

1.  Chapter  75,  Laws  1912,  relating  to  bribery,  interpreted, 
and  held,  that  the  words  "offer  to  bribe,"  in  Sectfon  8  of  the 
Act,  were  intended  to  mean  an  "attempt"  to  bribe  by  means 
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of  solicitation,  and  was  not  intended  to  create  a  new  crime — 
that  of  offering,  agreeing  or  proposing  to  a  third  person  to 
bribe  an  officer. 

Stote  V.  Armijo;  Stote  y.  Salmon,  19  N.  M.  346.  349 

O  F  F I C  E — Suspension — Removal. 

7.  There  being  no  constitutional  inhibition  against  legis- 
lative action  in  the  matter  of  suspension  of  public  officers, 
which  is  properly  to  be  considered  as  included  within  the 
broader  term  removal,  the  provisions  of  Chapter  86,  of  the 
Session  Laws  of  1909,  do  not  constitute  a  violation  of  the 
constitutional  provisions  of  Section  2,  of  Article  XX. 
State  ex.  rel.  Harvey  v.  Medler,  District  Judge, 

19   N.   M.    262.  262 

OFFICE  R — I  nf ormation — I  nterett. 

2.  While  under  the  Statute  of  Anne  (9  Anne,  c.  20  A.  D. 
1710)  It  was  lawful  for  the  proper  officer  of  the  court,  with 
leave  of  the  court,  to  exhibit  an  information  in  the  nature 
of  a  quo  warranto  at  the  relation  of  any  person  or  persons 
desiring  to  sue  or  prosecute  the  same,  against  any  person  or 
persons  usurping,  intruding  into  or  unlawfully  holding  and 
executing  certain  offices  and  franchises,  it  was  always  held 
that  the  relator  must  have  a  special  interest  in  the  matter 
of  inquiry,  although  a  slight  interest  would  obviate  this  objec- 
tion. 

State  ex.  rel.  Com.  Ditches  v.  Tularosa  Com  Ditch, 
19  N.  M.  362.  865 

OFFICER— Misconduct. 

1.  Where  a  county  officer  is  found  guilty  of-  misconduct 
in  office  under  the  provisions  of  Chapter  36,  S.  L.  1909,  the 
verdict  of  the  jury  must  be  supported  by  substantial  evidence, 
and,  where  the  verdict  is  not  warranted  by  the  evidence  the 
appellate  court  will  set  It  aside.  Held,  that  there  was  not 
substantial  evidence  to  sustain  the  verdict  in  this  case. 

State  V.  Chaves,  19  N.  M.  676.  585 

OFFICIAL  DUTIE8^Tortlou8--Officer. 

1.  Section  1,  Chapter  67,  S.  L.  1906,  construed:  Held, 
that  such  section  does  not  relieve  the  member  or  officer  of 
such  corporation  from  liability  for  tortious  acts  done  by  him, 
in  the  discharge  of  his  official  duties,  and  cast  such  liability 
upon  the  city,  unless  such  tortious  act  is  done  by  authority 
of  such  corporation,  or  in  execution  of  its  orders. 

Baca  V.  City  of  Albuquerque,  19  N.  M.  472.  474 

OPINION— Record— Motion. 

2.  A  motion  to  dismiss  the  appeal,  or  for  diminution  of 
the  record  proper  based  upon  failure  to  incorporate  the  opin- 
ion of  the  trial  court  in  the  transcript  of  record,  will  be  over- 
ruled where  it  appears  that  the  opinion  has  been  incorpor- 
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ated  into  and  made  a  part  of  the  final  decree,  or  judgment 
wliicli  li  included  in  the  transcript  of  record. 

Mundy  v.  Irwin,  19  N.  M.  170.  171 

ORDINANCE— Contract— Invalid. 

2.  An  ordinance  or  contract  of  the  town  of  Hagerman. 
termed  a  "lease,"  entered  into  for  the  purpose  of  securing 
a  water  supply  for  said  town,  whereby  the  town  was  to  be- 
come the  owner  at  the  expiration  of  ten  years,  upon  the  pay- 
ment of  1900  per  year  as  rental  for  such  period,  construed 
and  held  to  be  a  contract  of  sale,  and  as  such  a  purchase  by 
the  town  of  water  works  under  Sub-Section  6  of  Sec.  2402, 
Compiled  Laws  of  New  Mexico  (1897),  and  such  contract 
held  to  be  invalid  and  unenforclble  against  the  town  in  a 
suit  to  collect  the  rents  by  reason  of  such  contract  not  hav- 
ing been  approved  by  vote  of  the  residents  of  the  town  at  a 
general  election. 

Hagerman  v.  Town  of  Hagerman,  19  N.  M.  118.  127 

ORDiNANCE- Lien— Statute. 

4.  In  the  absence  of  a  statute,  or  an  ordinance  enacted 
under  authority  of  a  statute,  making  a  charge  for  water 
supplied  a  lien  upon  the  land  or  premises  for  unpaid  dues,  or 
which  uses  words  equival^it  to  giving  a  lien,  a  rule  or  regu- 
lation which  authorizes  a  water  company  to  shut  off  the 
supply  from  consumers  in  all  cases  of  non-payment  of  water 
rates,  would  be  unreasonable  and  void,  if  so  construed  as  to 
permit  the  water  to  be  shut  off  smd  not  turned  on  because  a 
former  owner  or  occupant  had  not  paid  his  bill  for  water, 
and  thereby  coerce  the  new  owner  or  occupant  into  paying 
for  water,  or  service,  for  which  they  did  not  contract  and 
from  which  they  received  no  benefit. 

State  ex.  rel.  ScotiUo  v.  Water  Co.,  19  N.  M.  27.  81 

OUSTER — Corporation — Usurper. 

11.  If  a  quo  warranto  be  brought  for  usurping  to  be  a 
corporation  it  should  be  brought  against  particular  persons, 
because  it  is  in  disaffirmance  of  the  corporation,  and  then 
Judgment  of  ouster  shall  be  given;  but  if  it  be  brought  for 
liberties  claimed  by  a  corporation,  it  must  be  brought  against 
the  corporation  itself. 

State  ex.  rel.  Com.  Ditches  v.  Tularosa  Com.  Ditch, 
19  N.  M.  352.  379 

P. 

PATENT— Application— Adverse. 

1.  Where  a  plaintiff  in  ejectment,  brought  in  support  of 
an  Adverse  Claim,  filed  in  the  United  State  LAnd  Office 
against  a  patent  application,  relies  upon  a  location  he  must 
prove  all  of  the  acts  of  location,  including  the  posting  of 
the  location  notice,  the  discovery  of  mineral  in  place,  and 
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a  marking  of  the  boundaries  of  a  claim  npon  the  gromid. 
(The  introduction  of  a  certified  copy  of  the  record  of  the  lo- 
cation notice  of  a  mining  claim  is  not  proof  of  these  acts  of 
location.  Adverse  possession  of  the  premises  for  the  stat- 
utory period  held  not  available  to  the  plaintiff  in  this  case, 
because  not  pleaded  nor  proved,  and  an  admission  in  the 
answer  of  a  defendant  of  the  existence  of  a  valid  location 
by  plaintiff's  grantors  held  not  available  to  plaintiff  because 
not  called  to  the  attention  of  the  trial  court. 

ChUders  v.  Lahann,  19  N.  M.  301.  304 

PEACEABLE — Possession — Ouster. 

1.  Where  one  is  in  quiet  and  peaceable  possession  of  land 
belonging  to  the  United  States  Government,  and  he  is  ousted 
by  an  intruder,  he  may  maintain  an  action  of  forcible  entry 
and  detainer,  under  Uie  provisions  of  Section  3346,  C.  L. 
1897,  even  though  his  possession  and  occupancy  of  the  land 
may  have  been  in  violation  of  law  and  without  right,  as  the 
inquiry  in  such  cases  is  confined  to  the  question  of  the  actual 
peaceable  possession  of  the  plaintiff,  irrespective  of  whether 
rightful  or  wrongful,  and  the  ouster  of  plaintiff  by  defendant. 
Murrah  v.  Acrey,  19  N.  M.  228.  282 

PERJURY— Evidence— Weight. 

5.  An  instruction  that  "there  has  been  manifest  perjury 
by  witnesses  who  have  testified  in  this  case,  as  counsel  for 
both  sides  have  claimed  in  their  argument.  They,  of  course, 
differ  as  to  which  witnesses  have  testified  falsely.  It  is  for 
you  to  determine  from  all  of  the  evidence,  which  includes 
the  appearance  of  the  witness  when  testifying  as  well  as 
what  they  said,  what  evidence  you  credit,"  held  erroneous, 
as  violative  of  Section  2114,  G.  L.  1897,  which  forbids  com- 
ment by  the  court  upon  the  weight  of  the  evidence. 

State  V.  Ghaves,  19  N.  M.  325.  330 

PLAINTIFF  IN  ERROR— Bond— Time. 

1.  Where  plaintiff  in  error  fails  to  file  a  cost  bond  within 
thirty  days,  after  suing  out  such  writ  of  error,  as  required 
by  Section  14,  Ghapter  57,  S.  L.  1907,  and  such  default. has 
not  been  waived  by  defendant  in  error,  the  court  will,  upon 
motion,  dismiss  the  writ  of  error. 

Palmer  v.  Allen,  19  N.  M.  175.  176 

PLEADING— Complaint— Default. 

1.  When  plaintiffs  right  of  action  depends  upon  a  condi- 
tion precedent,  he  must  allege  in  his  complaint  the  fulfill- 
ment of  such  condition,  or  a  legal  excuse  for  its  non-fulfill- 
ment. In  default  of  such  allegations,  it  is  not  error  for  the 
court  to  render  judgment  against  him  on  motion  for  judgment 
on  the  pleadings. 

McGoy  and  Dunlavy  v.  Torrance  Go.  Sav.  Bank, 
19  N.  M.  422.  427 
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PLEADI NG — Complaint — ^Answer. 

1.  W^ere  a  defendant  sets  up  in  his  answer  the  fact  that 
there  is  another  suit  pending  between  the  parties,  wherein 
the  same  facts  alleged  in  the  complaint  may  be  litigated,  and 
this  allegation  is  denied  in  the  reply,  it  is  incumbent  upon 
defendant  to  offer  proof  in  support  of  such  allegations. 

Trauer  v.  Meyers,  19  N.  M.  490.  4W 

PLEADI  NO — Demurrer — Waiver. 

5.  Where  a  party  attempts  to  demur  and  plead  to  the 
merits  at  the  same  time  and  to  the  same  pleading,  he  waives 
the  demurrer. 

Bank  of  Commerce  v.  W.  U.  Tel.  Co.,  19  N.  M.  211.        221 

PLEADING — Demurrer — Answer. 

6.  When  the  complaint  fails  to  state  a  cause  of  action  and 
clearly  shows  that,  upon  the  case  as  stated,  the  plaintiff  can 
not  recover,  and  the  demurrer  of  the  defendant  thereto  is 
overruled,  he  may  answer  upon  leave  and  go  to  trial,  without 
losing  the  right  to  have  the  judgment  upon  the  verdict  re- 
viewed for  the  error  in  overruling  the  demurrer.  The  error 
is  not  waived  by  answer,  nor  is  it  cured  by  verdict,  where 
the  defects  in  the  complaint  are  not  supplied  by  the  evi- 
dence. 

La  Mesa  Community  Ditch  v.  Appelzoeller,  19  N.  M.  75.  85 

PETITION — Water  Commissioners. 

3.  Notice  of  the  filing  of  a  petition  for  removal  of  an  ap- 
peal pending  before  the  board  of  watef  commissioners  to  the 
district  court,  upon  failure  of  said  board  to  meet  and  act 
upon  such  appeal  within  ninety  days,  and  an  application  for 
a  writ  of  certiorari,  under  the  provisions  of  Sec.  65,  Chap. 
49,  S.  L.  1907,  need  not  be  served  upon  the  interested  parties 
prior  to  the  issuance  of  said  writ  by  the  district  court  It  is 
only  essential  that  it  should  be  so  served  twenty  days  before 
such  parties  are  required  to  plead,  answer  or  proceed  to  a 
hearing  on  the  merits,  where  service  is  made  in  the  county 
in  which  the  cause  is  pending. 

Orosco  V.  Gonzales,  19  N.  M.  130.  137 


POLICE  POWER— Animals— Larceny. 

3.  The  legislature,  under  the  police  power,  may  provide 
reasonable  regulations  for  the  use  and  enjoyment  of  property, 
where  the  same  are  necessary  for  the  common  good  and  the 
protection  of  others.  Held,  that  a  statute  which  prevents  the 
holding  under  herd,  or  in  any  enclosure,  unaccompanied  by 
their  mothers,  of  any  calves  of  neat  cattle  under  seven 
months  of  age,  is  not  violative  of  any  constitutional  provi- 
sion, and  is  sustainable  under  the  police  power,  where  such 
regulation  appears  reasonably  necessary  to  prevent  the  lar- 
ceny of  young  animals. 

State  V.  Brooken,  19  N.  M.  404.  311 
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POSSESSION— Land— Ou8ter.  | 

1.  Wliere  one  is  in  quiet  and  peaceable  posseBsion  of  land 
belonging  to  the  United  States  Government,  and  he  is  ousted 
by  an  intruder,  he  may  maintain  an  action  of  forcible  entry 
and  detainer,  under  the  provisions  of  Section  8345,  C.  L. 
1897,  even  though  his  possession  and  occupancy  of  the  land 
may  have  been  in  violation  of  law  and  without  right,  as  the 
inquiry  in  such  cases  is  confined  to  the  question  of  the  actual 
peaceable  possession  of  the  plaintiff,  irrespective  of  whether 
rightful  or  wrongful,  and  the  ouster  of  plaintiff  by  defendant. 

Murrah  v.  Acrey,  19  N.  M.  228.  232 

POWER— Permissive— Officer. 

2.  Where  a  public  officer  or  body  is  clothed  with  power 
in  permissive  form  to  perform  an  act  in  which  the  interests 
of  the  public  are  concerned,  the  permissive  language  used 
will  be  construed  as  mandatory. 

Catron  v.  Marron,  Treasurer,  19  N.  M.  200.  206 

PRACTICE— Rule»— Error. 

2,  3,  4.  Assignments  of  error  held  not  available  upon  well 
established  rules  of  practice. 

State  V.  Chaves,  19  N.  M.  325.  328 

PREMISES— Precinct— Adjoining. 

2.  If  there  be  no  Justice  of  the  peace  in  the  precinct  where 
the  premises  are  situated,  able  or  qualified  to  act,  this  fact 
must  affirmatively  appear  from  the  record  and  should  be  in- 
corporated in  the  complaint  in  the  cause,  in  order  that  the 
Jurisdiction  of  the  Justice  of  the  peace  in  an  adjoining  pre- 
cinct, who  may  be  called  upon  to  act  under  such  circum- 
stances, may  fully  appear. 

Brasswell  v.  Halliburton,  19  N.  M.  386.  388 

PRIMA  FACIA  CASE— Rule— Telegram. 

4.  The  rule  is,  that  where  the  plaintiff  proves  loss  without 
negligence  on  his  part,  by  acting  on  a  message  delivered  to 
him  by  the  company  as  coming  from,  but  not  in  fact  sent 
by,  one  in  whose  name  it  is  signed,  he  makes  a  PRIMA  FACIE 
CASE,  and  the  duty  devolves  upon  the  company  of  rebut- 
ting it. 

Bank  of  Commerce  v.  W.  U.  Tel.  Co.,  19  N.  M.  211.      220 

PROHIBITION— Writ— Jurisdiction. 

1.  A  writ  of  prohibition  is  an  extraordinary  writ,  issued 
by  a  superior  court  to  an  inferior  court  to  prevent  the  latter 
from  exceeding  its  Jurisdiction,  either  by  prohibiting  it  from 
assuming  Jurisdiction  in  a  matter  of  which  It  has  no  control, 
or  from  going  beyond  its  legitimate  powers  in  a  matter  of 
which  it  has  Jurisdiction. 

State  ex.  rel.  Harvey  v.  Medler,  District  Judge, 
19  N.  M.  252.  258 
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PROMISSORY  NOTE— Condition  Broken 

3.  Where  a  promlBeory  note  proyidee  for  tke  iMtyment  of  a 
reasonable  attorney's  fee,  if  suit  be  brought  on  the  note,  ot  if 
attorneys  are  employed  to  collect  the  same  apon  default  in 
the  payment  of  the  note,  or  other  condition  broken,  and  the 
note  is  placed  in  the  hands  of  attoroeys  for  collection,  the 
payee  of  the  note  is  entitled  to  recover  from  the  payor  such 
sum,  as  attorney's  fees,  as  he  has  paid,  or  become  liable  to 
pay,  to  the  extent  of  the  reasonable  value,  of  such  services, 
whether  the  note  is  paid  in  cash,  or  a  new  not«  is  executed  in 
lieu  of  the  past  due  obligation. 

Williams  v.  Dockwiller,  19  N.  M.  623.  633 

PROPERTY— Municipality— Indebtedness. 

6.  The  borrowing  of  money  on  the  security  of  property 
already  belonging  to  the  municipality,  without  giving  the 
lender  any  recourse  against  the  body  corporate  or  itb  prop- 
erty other  than  the  particular  property  pledged  to  secure 
the  money  advanced,  if  the  constitutional  limitation  of  mu- 
nicipal indebtedness  be  thereby  exceeded,  is  the  creation  of 
indebtedness  within  the  prohibition  of  the  Constitution. 
Palmer  v.  City  of  Albuquerque.  19  N.  M.  286. 


PUBLICATIONS— Defamatory— Malice. 

7.  Repetitions  of  the  alleged  defamatory  matter,  or  other 
defamatory  publications  of  a  similar  character,  are  admis- 
sible to  stfow  actual  or  express  malice  on  the  part  of  the 
defendant. 

Colbert  v.  Journal  Publishing  Co.,  19  N.  M.  166.  166 

PUBLICATIONS— Repetitions— Admissible. 

7.  Repetitions  of  the  alleged  defamatory  matter,  or  other 
defamatory  publications  of  a  similar  character,  are  admis- 
sible to  show  actual  or  express  malice  on  the  part  of  the 
defendant. 

Colbert  v.  Journal  Publishing  Co.,  19  N.  M.  166.  166 

PUBLIC  OFFICER— Power— Mandatory. 

2.  Where  a  public  officer  or  body  is  clothed  with  power 
In  permissive  form  to  perform  an  act  in  which  the  interests 
of  the  public  are  concerned,  the  permissive  language  used 
will  be  construed  as  mandatory. 

Catron  v.  Marron,  Treasurer,  19  N.  M.  200.  236 

PUBLIC  POLICY— Competition. 

6.  A  naked  agreement  by  one  party,  not  to  engage  in  bus- 
iness in  competition  with  another  party,  is  in  contravention 
of  public  policy,  and  therefore  void. 

Gross-Kelly  ft  Co.  v.  Bibo,  19  N.  M.  496.  513 

PUBLIC   UTILITY— Rules— Service. 
1.    Public  utility  companies  have  a  right  to  adopt  and  en- 
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foree  reasonable  rnles  and  regulatknu,  for  their  security  and 
eonyenience  and  enforce  compliance  therewith  by  refusing 
or  discontinuing  the  service;  but  such  rules  must  be  reason- 
able, just,  lawful  and  not  discriminatory. 

State  ex.  rel.  Otero  de  Burg  v.  Water  Co.,  19  N.  M.  36.  39 

PUBLIC  WELFARE— Property— Demand. 

2.  Property  which  has  ceased  to  be  used,  or  is  not  used 
by  the  public,  may  be  sold  or  leased  as  the  public  welfare 
may  demand. 

Palmer  v.  City  of  Albuquerque,  19  N.  M.  286.  295 

PUBLIC  TRUST— Municipal. 

3.  Municipal  property  is  not  impressed  with  a  public  trust 
until  it  has  been  given  over,  appropriated  or  devoted  to  a 
public  use. 

Palmer  v.  City  of  Albuquerque,  19  N.  M.  285.  295 

PUEBLO  RIGHTS. 

10.  The  right  of  the  residents  of  the  town  to  the  exclusive 
use  of  water  cannot  be  maintained  under  the  theory  of  "Pueb- 
lo Rights,''  as  such  rights  only  applied  to  lands,  in  certain 
cases  granted  by  the  Spanish  or  Mexican  iGovemments,  and, 
as  the  land  in  this  case  was  settled  long  after  the  acqui- 
sition of  the  territory  by  the  United  States,  and  the  grant 
was  made  by  the  latter,  it  would  be  subject  to  and  controlled 
by  the  laws  of  the  United  States. 

State  ex.  rel.  Com.  Ditches  v.  Tularosa  Com  Ditch, 
19  N.  M.  352.  376 

PURCHASERS — Possession — Inquiry. 

2.  A  person  who  purchases  an  estate  in  the  possession  of 
another  than  his  vendor  is  in  equity,  that  is,  in  good  faith, 
bound  to  inquire  of  such  possessor  what  right  he  has  in  the 
estate.  If  he  fails  to  make  such  inquiry,  which  ordinary  good 
faith  requires  of  him,  equity  charges  him  with  notice  of  all 
the  facts  that  such  inquiry  would  disclose. 

McBee  V.  O'Connell,  19  N.  M.  565.  570 

Q. 

QUANTUM  MERUIT     Recovery. 

1.  L.  brought  suit  against  N.,  a  corporation,  to  recover  the 
sum  of  $20,000.00,  on  a  contract,  and  $8,000.00  on  quantum 
meruit.  The  trial  court  found  for  the  def aidant  Held:  that 
the  evidence  failed  to  establish  L.'8  right  to  recover  upon  the 
contract,  but  that  his  right  to  recover  the  $3,000.00  upon  a 
quantum  meruit  was  clearly  established,  for  which  amount 
judgment  should  have  been  rendered. 

Law,  Exec.  v.  N.  M.  C.  Ry.  Co.,  19  N.  M.  242.  246 

QUO  WARRANTO— Information. 
1.    The  Statute  of  Anne.  (9  Anne,  c  20  A.  D.  1710),  relating 
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to  informations  in  the  nature  of  quo  warranto,  is  a  part  of 
the  common  law,  in  force  in  this  State.  Query,  as  to  whether 
that  statute  applies  to  a  proceeding,  where  the  object  sought 
is  to  oust  individuals  from  the  exercise  of  a  corporate  fran- 
chise, or  against  a  corporation  for  usurping  a  franchise. 
Where,  however,  the  parties  treat  the  information  as  prop- 
erly filed,  on  behalf  of  a  private  relator,  the  court  will  not 
EX  MERO  MOTU  raise  the  question,  but  will  consider  the 
questions  raised  upon  the  assumption  that  the  information 
was  properly  filed  on  behalf  of  a  private  relator. 

State  ex.  rel.  Com.  Ditches  v.  Tularosa  Com.  Ditch, 
19  N.  M.  352.  364 

R. 
RAILWAY  COMPANY— Off Icei^-Assault 

2.  In  a  suit  for  damages  on  account  of  alleged  assault  by 
an  officer  or  special  agent  employed  by  a  railway  company, 
at  its  station,  by  a  person  rightfully  at  such  station  but  in 
an  intoxicated  condition,  a  requested  instruction  that  "the 
fact  that  Mark  Johnson  was  an  officer  and  special  agent  of 
the  defendant  would  not  require  him  to  submit  to  an  as- 
sault by  the  plaintiff  but  he  had  the  right  to  repel  any  as- 
sault the  plaintiff  may  have  made  or  attempted  to  make 
with  all  the  force  which  under  the  circumstances  and  con- 
ditions' seemed  necessary  to  him,'*  is  properly  refused,  as  it 
does  not  correctly  state  the  law,  in  that  it  fails  to  impose 
upon  the  assaulted  party  the  duty  of  acting  in  good  ftiith 
and  as  a  reasonably  prudent  man  under  such  circumstances 
would  act,  using  no  more  force  than  is  necessary  to  repel 
the  force  which  is  being  used  against  him. 

Brobst  V.  El  Paso  &  Southwestern  Co.,  19  N.  M.  609.    611 

RAPE — Prosecution — Details. 

1.  In  a  prosecution  for  rape,  when  details  of  the  woman's 
complaints  to  others  have  been  elicited  on  cross-examination, 
these  details  may  be  more  fully  developed  on  redirect  exam- 
ination. 

State  V.  Ellison,  19  N.  M.  428.  434 

REASONABLE— Doubt— Deflnlt;on. 

10.  A  definition  of  a  reasonable  doubt  in  the  following 
terms:  "A  reasonable  doubt  is  such  a  doubt  as  would  cause 
a  reasonable  and  prudent  man  to  pause  and  hesitate  to  act 
in  the  graver  and  more  important  affairs  of  life,  but  a  reason- 
able doubt  is  not  merely  a  possibility  of  innocence,  nor  a 
speculation  as  to  the  innocence  of  the  defendant  not  arising 
out  of  the  evidence  in  the  case  or  the  want  of  it" — held  to  be 
unob  j  ectionable. 

Stote  V.  Ellison,  19  N.  M.  428.  446 

REFUNDING— Debts— Counties. 

2.  Chapter  16,  Laws  1912,  authorized  the  refunding  and 
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payment  by  the  State  of  only  such  debts  and  liabilities  of 
the  respective  counties  as  are  evidenced  by  bonds  or  obli- 
gations of  like  nature. 

State  ex.  rel.  Beach  v.  Board  of  Loan  Commrs., 
19  N.  M.  266.  '"  277 

REM  ITTITU  R— Verdict— Balance. 

13.  Where  a  plaintiff  enters  a  remittitur  as  to  a  part  of 
his  recovery  in  the  lower  court,  and  there  is  sufficient  evi- 
dence to  sustain  the  balance  of  his  recovery,  and  such  bal- 
ance is  approved  by  the  trial  court,  a  Judgment  for  such 
balance  will  not  be  disturbed,  unless  it  is  apparent,  from 
the  flagrant  excessiveness  of  the  verdict,  that  the  jury  was 
influenced  by  passion  or  prejudice. 

Bank  of  Commerce  v.  W.  U.  Tel.  Co.,  19  N.  M.  211.      228 

R  E-OPEN— Case— Refused. 

4.  Defendant  closed  his  case  without  testifying,  and  the 
prosecution  dismissed  three  witnesses  held  in  reserve  for  re- 
buttal of  his  testimony  who  had  left  town.  The  next  morn- 
ing defendant  moved  to  reopen  the  case  for  the  purpose  of 
testifying.  Held,  the  court  properly  refused  to  reopen  the 
case  under  the  circumstances. 

State  V.  Ellison,  19  N.  M.  428.  441 

REPLEVIN — Option — Damages. 

1.  In  replevin  actions  a  defendant  may  not  only  recover 
the  property  and  damages  for  the  unjust  caption  or  deten- 
tion thereof,  but  shall  have  judgment,  if  plaintiff  fails  to 
prosecute  his  suit  with  effect,  for  the  value  of  the  property 
taken,  and  double  damages  for  the  use  of  the  same  from  the 
time  of  delivery,  with  the  option  of  taking  back  the  prop- 
erty, or  recovering  the  assessed  value  thereof. 

Roth  V.  Yara,  19  N.  M.  8.  11 

RESCISSION— Estoppel— Laches. 

1.  Where  the  complaint  in  an  action  for  rescission  of  an 
executed  contract  for  the  sale  of  land  alleges  that  the  title 
to  a  certain  portion  of  the  land  transferred  to  the  plaintiff 
has  failed  and  this  failure  of  title  is  admitted  by  the  an- 
swer, which  answer  also  sets  up  and  alleges  that  the  plain- 
tiff took  possession  with  full  knowledge  of  the  state  of  the 
title,  that  he  has  held  the  land  in  question  three  years  be- 
fore bringing  suit,  that  he  has  offered  to  sell  some  of  it, 
exercised  complete  dominion  over  the  same,  made  improve- 
ments thereon,  and  that  he  is  estopped  to  claim  rescission 
by  reason  of  laches;  in  such  a  state  of  the  pleadings  it  is 
not  error  on  the  part  of  the  trial  judge  to  deny  a  motion 
for  judgment  on  the  pleadings  as  the  allegations  in  the 
pleadings  raise  issues  to  be  passed  upon  by  the  court. 

Reed  v.  Rogers,  19  N.  M.  177.  181 
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RES  GCQTAE— Conf^Mlon. 

6.  Dedmratlons  made  by  a  defendant  in  his  own  favor,  ua- 
lesB  a  part  of  the  res  gestae,  or  of  a  confession  offered  by 
the  prosecution,  are  not  admissible  for  the  defense. 

SUte  y.  Kiasner,  19  N.  M.  474.  487 

RESTRAINT  OF  TRADE— Contract— Valid. 

7.  W^ere  a  contract  in  restraint  of  trade  is  subsidiary  to 
the  main  purpose  of  disposing  of  an  established  business,  or 
other  legitimate  object,  and  the  restraint  is  no  broader  than 
is  necessary  to  protect  the  good  will  of  the  business  sold,  the 
restraint  is  reasonable  and  the  contract  valid. 

Gross-Kelly  ft  Go.  v.  Bibo,  19  N.  M.  496.  S26 


ROAD  FUND — Expenditures — Accounting. 

1.  Sec.  7,  Chap.  54,  Laws  1912,  which  provides  that  the 
County  Road  Funds  "shall  hereafter  be  expended  under  the 
supervision  and  direction  of  the  County  Road  Board,  and 
the  methods  for  making  such  expenditures  and  accounting 
therefor  shall  be  the  same  as  those  now  or  hereafter  re- 
quired by  law  in  the  case  of  expenditures  made  by  the  Boards 
of  County  Commissioners."  Held:  To  authorize  the  County 
Road  Boards  to  draw  their  warrants  upon  the  County  Treas- 
urers directly  against  the  County  Road  Fund,  in  payment  of 
supplies  necessary  in  the  construction  of  public  roads,  under 
the  same  statutory  regulations  now  in  force  controlling  the 
Boards  of  County  Commissioners  in  disbursing  County  Funds. 
State  ex.  rel.  v.  Romero,  19  N.  M.  1.  7 

R  U  LES — Regulations — Reasonable. 

1.  The  owner  of  a  municipal  utility,  whether  a  private 
party,  or  the  municipality,  may  prescribe  and  enforce  such 
rules  and  regulations  for  its  convenience  and  security  as  are 
reasonable  and  Just  and  refuse  to  furnish  water  or  other  ser- 
vice being  supplied  to  any  person  who  declines  to  comply 
with  the  same. 

State  ex.  rel.  Scotillo  v.  Water  Co.,  19  N.  M.  27.  80 

R  U  LES — Diligence — Exception. 

4.  An  exception  to  the  rules  stated  should  be  made  where 
the  subsequent  purchaser  shows  that  he  pursued  an  inquiry, 
with  proper  diligence,  and  failed  to  obtain  the  knowledge  of 
the  unrecorded  instrument,  or  of  the  right  of  the  parties 
claiming  under  it. 

McBee  v.  O'Connell.  19  N.  M.  566.  571 


SECRET  PREFERENCE — A^preement— Composition. 

2.  A  secret  preference,  given  to  one  of  the  creditors  sign- 
ing a  composition  agreement  in  order  to  induce  him  to  as- 
sent to  the  same,  renders  the  composition  agreement,  as  to 
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the  innocent  creditors  who  sign  the  same,  voidable  only,  and 

BQCh  contract  continues  in  full  force  and  effect  until  the 

fraud  is  discovered,  and  the  election  to  rescind  is  exercised. 

Gross-Kelly  A  Co.  v.  Bibo,  19  N.  M.  495.  506 

SERVANT— Riska— Extraordinary  Risks. 

3.  The  servant  assumes  all  the  ordinary  risks  of  the  ser- 
vice and  all  of  the  extraordinary  risks — i.  e.,  those  due  to  the 
master's  negligence  of  which  he  knows  and  the  dangers  of 
which  he  appreciates. 

Van  Kirk  v.  BuUer,  19  N.  M.  597.  608 

SERVICE — Presumed — County. 

2.  A  return  to  a  summons  by  the  sheriff,  that  he  has 
served  the  party  therein  named  personally  therewith,  is  suf- 
ficient, without  stating  the  county  wherein  such  service  was 
made,  as  it  will  be  presumed  that  the  service  was  made  in 
the  proper  county,  in  the  absence  of  a  showing  to  the  con- 
trary. 

Orosco  V.  Gonzales.  19  N.  M.  130.  135 


SERVICES—Attorneys — Reasonable  Value. 

3.  Where  a  promissory  note  provides  for  the  payment  of  a 
reasonable  attorney's  fee,  if  suit  be  brought  on  the  note,  or 
if  attorneys  are  employed  to  collect  the  same  upon  default 
in  the  payment  of  the  note,  or  other  condition  broken,  and 
the  note  is  placed  in  the  hands  of  attorneys  for  collection, 
the  payee  of  the  note  is  entitled  to  recover,  from  the  payor 
such  sum,  as  attorney's  fees,  as  he  has  paid,  or  become  liable 
to  pay,  to  the  extent  of  the  reasonable  value  of  such  services, 
whether  the  note  is  paid  in  cash,  or  a  new  note  is  executed 
in  lieu  of  the  past  due  obligation. 

Williams  v.  Dockwiller,  19  N.  M.  623.  633 

SINKING  FUND— Annual  Tax. 

3.  An  act  which  authorizes  the  contracting  of  a  debt  by 
the  State  and  which  appropriates  the  money  to  pay  interest 
and  provide  a  sinking  fund  to  pay  the  same  out  of  a  fund 
which  is  required  to  be  raised  by  an  annual  tax,  is  valid* 
notwiOistanding  the  fund  is  to  be  raised  under  an  act  other 
than  the  one  which  authorizes  the  debt,  and  is  a  substan- 
tial compliance  with  the  requirements  of  Section  8  of  Arti- 
cle IX  of  the  Constitution. 

Catron  v.  Marron,  Treasurer,  19  N.  M.  200.  206 

SPECIAL  FINDINGS— Override— Verdict. 

1.  On  appeal  to  this  court,  where  the  only  assignment  of 
error  is  that  the  court  below  refused  to  sustain  a  motion  for 
Judgment  upon  the  special  findings  of  the  jury,  this  court 
under  Section  2993,  C.  L.  1897,  is  limited  to  a  determination 
of  whether  or  not  such  special  findings  are  inconsistent  with 
the  general  verdict.    The  special  findings  override  the  gen- 
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eral  verdict  only  when  both  cannot  stand  together,  the  an- 
tagonism being  such,  upon  the  face  of  the  record,  as  la  be- 
yond the  possibility  of  being  removed  by  any  evidence  legiti- 
mately admissible  under  the  Issues  In  the  cause. 

Smith  V.  A.,  T.  &  S.  F.  Ry.  Co.,  19  N.  M.  247.  251 

8T  A  M  PI  N  Q— Pay  ment 

2.  The  mere  act  of  stamping  a  bill  of  exchange  "paid" 
by  the  payee,  in  and  of  itself  does  not  constitute  payment. 
Payment  could  only  be  made  by  delivery  of  the  actual  cash, 
or  an  adjustment  of  accounts,  by  agreement  of  the  parties, 
so  that  the  payee  would  be  obligated  to  the  holder  of  the 
bill. 

Hanna  v.  McCrory,  19  N.  M.  183.  189 

STATE  TREASURER— Funds— Interest. 

4.  The  State  Treasurer  Is  not  required  to  exact  interest 
from  the  bank  in  which  he  may,  of  his  own  volition,  deposit 
the  public  moneys  of  the  State.  But  when  such  moneys  are 
so  deposited  and  do  earn  interest,  the  interest  is  the  prop- 
erty of  the  State,  and  the  State  Treasurer  has  no  power  to 
contract  to  award  any  portion  thereof  to  any  person  whom- 
soever. 

Catron  v.  Marron,  Treasurer,  19  N.  M.  200  210 

STATUTE— Penalty— Question. 

7.  Under  a  statute  prescribing  a  certain  penalty  for  a  cer- 
tain offense,  it  is  not  necessary  for  the  court  to  inform  the 
Jury  as  to  the  statutory  penalty,  the  sole  question  for  the 
Jury  being  whether  the  defendant  is  guilty  or  not  guilty. 

State  V.  Ellison,  19  N.  M  .428.  442 

STATUTE— Deposition— Failure. 

7.  Where  a  party  seeks  to  Justify  a  failure  to  take  the 
deposition  of  a  witness,  residing  within  another  state,  it  is 
incumbent  upon  him  to  establish  the  fact  that  under  the 
statutes  of  the  state  where  the  witness  resides,  no  power 
exists  in  the  courts  of  that  state  to  compel  the  attendance 
and  testimony  of  the  witness. 

^ndell  V.  Norment,  19  N.  M.  649.  564 

STATUTE— Prohibition— Excess. 

9.  Held:  That  Jurisdiction  to  entertain  preliminary  in- 
vestigations other  than  as  limited  and  prescribed  in  Sections 
26  and  21  of  the  Act,  does  not  exist  in  the  district  courts 
and  the  present  case  not  falling  within  either  section  of  the 
Act,  the  district  court  was  assuming  a  Jurisdiction  In  excess 
of  that  conferred  upon  it  by  the  statute  and  is,  therefore, 
subject  to  the  restraint  imposed  by  a  writ  of  prohibition  is- 
suing out  of  this  court. 

State  ex.  rel.  Harvey  v.  Medler,  District  Judge, 

19  N.  M.   262.  265 


GENERAL  INDEX  73S 


STENOGRAPHER— Transcript— Notice, 

6.  Held:  By  Sec.  26,  of  Chap.  57,  Laws  of  1907,  it  is  pro- 
vided that  the  stenographer  shall  file  the  transcript  of  testi- 
mony with  the  clerk  of  the  court  in  which  the  action  was 
tried,  and  thereupon  either  party  may  give  ^ve  days  notice 
to  the  opposite  party  of  his  intention  to  apply  to  the  Judge  to 
have  the  transcript  signed  and  sealed  as  a  bill  of  excep- 
tions. 

State  y.  Holloway,  19  N.  M.  628.  548 

STOCKHOLDERS— Liability— Words. 

1.  The  additional  liability  of  a  stockholder  depends  upon 
the  terms  of  the  statute  creating  it,  and,  being  in  derogation 
of  the  common  law,  the  statute  cannot  be  extended  beyond 
the  words  used. 

Jones  y.  Rankin,  19  N.  M.  56.  60 

SUBSEQUENT  STATUTE— Construction. 

4.  A  subsequent  statute  treating  a  subject  in  general 
terms,  will  not  be  held  to  repeal  by  implication  an  earlier 
statute  treating  the  same  subje<j|b  specifically,  unless  such 
construction  is  absolutely  necessary  in  order  to  giye  the  sub- 
sequent statute  effect. 

State  ex.  rel.  y.  Romero,  19  N.  M.  1.  t 

SUBSCRIPTION— Enforcement — Judgment. 

1.  A  Judgment  was  obtained  upon  a  subscription  contract 
for  the  support  of  a  college,  and  the  consideration  of  said  con- 
tract being  the  maintenance  of  said  college  at  the  place  des- 
ignated for  the  period  of  twenty  years.  Subsequent  to  Judg- 
ment, and  affirmance  of  the  same  in  this  court,  the  college 
authorities  allowed  a  mortgage  to  be  foreclosed  upon  the 
property,  quit-claimed  its  equity  of  redemption  in  the  same, 
abandoned  the  enterprise,  and  become  insolyent.  Held:  The 
defendant  is  entitled  to  relief  in  this  court  against  the  en- 
forcement of  the  judgment.  * 

Turknett  y.  Western  College,  19  N.  M.  572.  574 

SUMMONS— Service — County. 

2.  A  return  to  a  summons  by  the  sheriff,  that  he  has 
seryed  the  party  therein  named  personally  therewith,  is  suf- 
ficient, without  stating  the  county  wherein  such  senrice  waa 
made,  as  it  will  be  presumed  that  the  service  was  made  in 
the  proper  county,  in  the  absence  of  a  showing  to  the  con- 
trary. 

Orosco  y.  Gonzales,  19  N.  M.  130.  135 

SU  IT — Telegram — Delivery. 

10.  Where,  in  a  suit  against  a  telegraph  company  for  dam- 
age, for  the  negligent  deliyery  of  a  forged  message,  the  plain- 
tiff proyes  the  delivery  by  the  company,  and  that  the  mes- 
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sage  was  a  forgery,  and  his  damage  in  reliance  thereon,  he 
makes  out  a  prima  facie  case,  and  a  motion  for  a  non-suit 
is  properly  denied. 

Bank  of  Commerce  v.  W.  U.  Tel.  Co.,  19  N.  M.  211.      22i 

SUIT — Water  Supply— Contract. 

1.  In  a  suit  to  recover  rents  of  $900  a  year  for  a  water  sup- 
ply for  a  town,  under  a  contract  for  the  purchasing  or  leasing 
of  such  water  supply,  where  such  sum  exceeds  the  amount  to 
be  raised  by  taxation  from  a  two-mill  levy  upon  the  taxable 
property  subject  to  taxation  in  said  town,  no  recovery  can  be 
had  for  any  amount  in  excess  of  the  amount  raised  from  such 
two^nill  levy,  under  Sub-Section  72  of  Sec.  2402,  Compiled 
Laws  of  New  Mexico  (1897). 

Hagerman  v.  Town  of  Hagerman,  19  N.  M.  118.  124 

SUPERINTENDENT— Discharge— Damages. 

1.  Where  the  statute  creating  the  New  Mexico  Insane 
Asylum,  made  the  directors  of  said  institution  a  corporation, 
with  power  to  contract  and  be  contracted  with,  and  also  pro- 
vided for  the  appointment,  of  all  necessary  subordinate  offi- 
cers and  employes,  and  gave  to  the  directors  the  power  to  re- 
move-any officer  or  employe  of  said  asylum,  when  in  their 
judgment  it  was  to  the  beet  interests  of  said  institution,  such 
provision  became  a  condition  in  and  a  part  of  the  contract 
for  the  employment  of  a  medical  superintendent  for  a  speci- 
fied time;  and  hence,  such  board,  in  its  corporate  capacity, 
was  not  liable  in  damages  for  a  breach  of  such  contract, 
where  it  discharged  such  superintendent  before  the  expira- 
tion of  his  contract,  under  such  power  so  given  by  the  stat- 
ute; and  the  courts  cannot  review  the  Judgment,  so  to  be 
exercised  by  said  board. 

Smith  V.  Directors  Insane  Asylum,  19  N.  M.  137.  147 

SUPERSEDEAS— Bond. 

4.  Sec.  16  of  Chap.  57,  of  the  Session  Laws  of  1907,  pro- 
viding for  a  supersedeas  or  stay  of  execution  upon  any  final 
Judgment  must  be  strictly  complied  with,  and  fttllure  to  file 
a  sufficient  bond  within  the  sixty  days  limited  by  the  act, 
will  result  in  failure  to  stay  the  execution. 

Mundy  v.  Irwin,  19  N.  M.  170.  176 

SUPREME  COURT— Appellate  Jurisdiction. 

2.  Section  2,  Article  VI,  of  the  State  Constitution,  which 
provides  that  "The  appellate  jurisdiction  of  the  Supreme 
Court  shall  be  co-extensive  with  the  State,  and  shall  extend 
to  all  final  Judgments  and  decisions  of  the  district  courts," 
simply  defined  the  appellate  Jurisdiction  of  the  Supreme 
Court  and  does  not  undertake  to  grant  to  a  litigant  a  right 
of  appeal  to  that  court. 

State  V.  Chacon,  19  N.  M.  466.  460 
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SUPREME  COURT— indictriMnt— Final  Judgment. 

1.  Under  Section  47,  Chapter  57,  S.  L.  1907,  which  grants 
the  right  of  appeal  to  the  Supreme  Court  in  criminal  cases 
in  the  following  language:  "In  all  cases  of  final  Judgment 
rendered  upon  any  Indictment,  an  appeal  to  the  Supreme 
Court  shall  be  allowed  if  applied  for  during  the  term  at  which 
such  Judgment  was  rendered.'^  the  right  of  appeal  is  limited 
to  final  judgments  rendered  upon  an  Ihdictment,  and  no  right 
of  appeal  will  lie  from  a  Judgment  of  the  district  court  com- 
mitting a  person  to  Jail  for  a  criminal  contempt. 

State  ▼.  Chacon,  19  N.  M.  456.  469 

SURETYSHIP— Surety  Company. 

1.  A  surety  company  having  executed  a  bond  for  the  bene- 
fit of  sub-contractors,  laborers  and  material  men,  received  a 
contract  of  indemnity  from  the  principal  contractor  and  one 
Carr,  providing  that  they  would  at  all  times  indemnify  and 
save  the  surety  harmless  from  and  against  every  claim,  de- 
mand, judgment,  etc.,  and  that  they  would  place  the  surety 
in  funds  to  meet  every  claim,  demand.  Judgment,  etc., 
against  it  by  reason  of  such  suretyship  and  before  it  should 
be  required  to  pay  thereunder.  Held,  that  the  contract  was 
one  of  Indemnity  solely,  and,  in  a  suit  against  Carr,  for  the 
benefit  of  the  creditors  of  Anson,  no  recovery  could  be  had, 
where  it  appeared  from  the  complaint  and  answer  that  the 
surety  company  was  insolvent;  that  it  had  no  assets;  that 
it  had  paid  no  part  of  such  judgments  and  could  not  be  re- 
quired to  pay,  by  reason  of  its  insolvency. 

Hasbrouck,  Supt.  Ins.  v.  Carr.  19  N.  M.  686.  594 

SUSPICION — Caution*— Reasonable  Care. 

8.  In  the  absence  of  facts  or  circumstances  which  would 
suggest  or  arouse  suspicion  in  the  mind  of  a  person  of  ordi- 
nary caution  of  false  impersonation,  or  of  want  of  authority, 
the  exercise  of  reasonable  care  by  a  telegraph  operator  to 
receive  messages  from  those  only  who  have  authority  to  send 
Uiem,  does  not  require  him  to  investigate  the  identity  or 
authority  of  those  who  present  them. 

Bank  of  Commerce  v.  W.  U.  Tel.  Co.,  19  N.  M.  211.      220 

T. 

TAXATION — Exemption — Construction. 

1.  A  statute  of  exemption  from  taxation  must  receive  a 
strict  construction,  and,  no  claim  of  exemption  should  be 
sustained  unless  within  the  express  letter  or  the  necessary 
scope  of  the  exemption  clause. 

Samosa  v.  Lopez,  Treas.,  19  N.  M.  312.  317 

TAXATION— Water  Supply— Levy. 

1.  In  a  suit  to  recover  rents  of  $900  a  year  for  a  water 
supply  for  a  town,  under  a  contract  for  the  purchase  or  leas- 
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ing  of  such  wat«r  supply,  where  such  sum  exceeds  the  amount 
to  be  raised  by  taxation  from  a  two-mill  levy  upon  the  taxa- 
ble property  subject  to  taxation  in  said  town,  no  recovery 
can  be  had  for  any  amount  in  excess  of  the  amount  raised 
from  such  two-mill  levy,  under  Sub-Section  72  of  Sec  2402, 
Compiled  Laws  of  New  Mexico  (1897). 

Hagerman  v.  Town  of  Hogerman.  19  N.  M.  118.  124 

TELEGRAPH— Reasonable  Care. 

2.  It  is  not  the  duty  of  a  telegraph  company  to  investi- 
gate and  satisfy  itself  of  the  identity  of  the  person  who  de- 
livers to  it  a  message  for  transmission.  All  that  is  required 
of  it  is  the  exercise  of  reasonable  care  in  the  receipt  and 
transmission  thereof. 

Bank  of  Commerce  v.  W.  U.  Tel.  Co.,  19  N.  M.  211.      219 

TENANT— Pottettion— Notice. 

3.  The  possession  of  the  tenant  is  sufficient  to  put  an  in- 
tending purchaser  from  a  third  person  upon  inquiry  as  to  the 
landlord's  rights,  and  to  charge  him  with  constructive  notice 
thereof  if  he  fails  to  make  such  inquiry. 

McBee  v.  O'Connell,  19  N.  M.  666.  571 

TESTIMONY— Record— Reviewed. 

8.  Without  the  certificate  of  the  court  or  referee,  required 
by  Sec.  24,  Chap.  67,  S.  L.  1907,  the  testimony  cannot  be  con- 
sidered as  any  part  of  the  record  for  the  purpose  of  having 
the  same  reviewed  by  this  court,  upon  appeal  or  writ  of  er- 
ror, without  any  bill  of  exceptions. 

Mundy  v.  Irwin,  19  N.  M.  170.  174 

T I M  B  E  R — ^T  retpats — Proof. 

2.  In  cases  tried  before  the  court  the  erroneous  admission 
of  testimony  will  afford  no  ground  for  reversal  unless  it  is 
apparent  that  the  court  considered  such  testimony  in  de- 
ciding the  case. 

Williams  v.  Dockwiller.  19  N.  M.  623.  632 

TORTS — Damages — Punitive. 

8.  It  is  a  well  established  principle  of  the  common  law 
that  in  actions  of  trespass  and  all  actions  on  the  case  for 
torts,  a  Jury  may  inflict  what  are  called  exemplary,  punitive, 
or  vindictive  damages  upon  the  defendant,  in  a  proper  case, 
having  in  view  the  enormity  of  his  offense  rather  than  the 
measure  of  compensation  to  the  plaintiff. 

Colbert  v.  Journal  Publishing  Co.,  19  N.  M.  166.  167 

TOWN  LOTS— Partition— Value. 

1.  Where  two  town  lots  were  owned  in  common,  and  were 
susceptible  of  being  divided  by  giving  each  of  the  parties  a 
lot.  of  equal  value,  owelty  of  partition  will  not  be  granted 
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because  one  of  the  lots  had  a  peculiar  value  to  one  of  the 
co-tenants,  to  whom  It  was  allotted. 

Field  v.  Hudson.  19  N.  M.  89.  91 

TOWN8ITE— Patent— Residents. 

9.  Held  that  the  townsite  patent,  issued  to  the  probate 
judge  of  Dona  Ana  County,  under  the  Act  of  Congress  of 
March  2.  1867,  (Vol.  6  Fed.  Stat.  Ann.  334.)  did  not  confer 
upon  the  residents  of  the  townsite,  any  water  rights,  or  alter 
the  status  of  the  residents  of  the  townsite,  as  to  the  right  to 
the  use  of  water. 

State  ex.  rel.  Com.  Ditches  v.  Tularosa  Com.  Ditch, 
19  N.  M.  352.  376 

J  TRAVELING  EXPENSES— DIttrlet  Attorney. 

1.  Section  1,  Chapter  54,  Laws  1913,  construed,  and  held: 
That  the  provisions  of  this  section  allowing  district  attorneys 
their  actual  traveling  expenses,  incurred  while  in  the  dis- 
charge of  their  duties,  authorizes  the  allowance  to  such  dis- 
trict attorneys  of  expenses  contractied  for  board  and  lodging, 
where  such  expense  is  Incurred  while  the  official  is  absent 
from  his  usual  place  of  abode,  such  expenses  to  be  shown  by 
sworn  statement  of  the  district  attorney,  and  to  be  paid  by 
the  county  in  behalf  of  which  such  expense  is  incurred,  upon 

N  order  of  the  district  court. 

)  State  ex.  rel.  Scott  v.  McClure  and  Richardson, 

I  •  19  N.  M.  389.  392 

I  TRESPASS — Removing — ^Timber. 

2.  In  an  action  for  trespass  by  cutting  and  removing  tim- 
ber from  lands  of  the  plaintiff,  the  proof  that  some  of  It  was 
cut  by  defendant  was  insufficient  to  charge  him  with  respon- 
sibility for  all  the  timber  missing  from  plaintiffs  land  dur- 
ing an  indefinite  period  of  two  or  three  years. 

Romero  v.  Mcintosh.  19  N.  M.  .612.  619 

TRIAL — Stolen  Animals — Owners. 

2.  Where,  upon  the  trial,  witnesses  testify  that  certain 
known  parties  owned  the  alleged  stolen  animals,  and  the  in- 
dictment charges  that  the  owners  of  the  animals  are  unknown 
to  the  grand  Jury,  it  is  incumbent  upon  the  State  to  prove 
that  the  names  of  the  owners  were  unknown  to  the  grand 
jury  and  could  not,  by  reasonable  diligence,  have  been  ascer- 
tained. 

State  V.  Klasner,  19  N.  M.  474.  478 

TRIAL  COURT— Instruction^Error. 

10.  Where  specific  objectidn  is  urged  to  an  instruction  of 
the  trial  court,  a  ground  other  than  that  so  presented  for  the 
consideration  of  the'  trial  court  cannot  be  urged  as  the  basis 
of  an  assignment  of  error  on  appeal. 

Colbert  v.  Journal  Publishing  Co.,  19  N.  M,.  156.  169 


■A 


738  GENERAL  INDfi^ 


TRIAL  COURT--M«rit»-^itftli:t. 

2.  The  trial  court  should  set  the  Terdiet  aside  and  gnmt  a 
Bew  trial,  where  it  clearly  appears  that  tkm  Jury  h%n  failed 
to  respond  truly  to  the  real  merits  of  the  controversy  and 
Justice  has  not  been  done. 

James  v.  Hoed,  19  N.  M.  234.  237 

V. 

VALU  E — Replevin — Damages. 

1.  In  replevin  actions  a  defendant  may  not  only  recover 
the  property  and  damages  for  the  unjust  caption  or  deten- 
tion thereof,  but  shall  have  judgment,  if  plaintiff  fails  to 
"prosecute  his  suit  with  effect,  for  the  value  of  the  property 
taken,  and  double  damages  for  the  use  of  the  same  finom  the 
time  of  delivery,  with  the  option  of  taking  back  the  property, 
or  recovering  the  assessed  value  thereof. 

Roth  V.  Tara,  19  N.  M.  8.  11 

VARIANCE^Indlctment— Proof. 

1.  On  rehearing,  it  having  been  called  to  the  attention  of 
the  court,  that  no  motion  was  made  for  an  instructed  verdict 
on  the  ground  of  a  variance  between  the  indictment  and 
proof,  or  such  variance  in  any  manner  called  to  the  attention 
of  the  trial  court,  the  Judgment  of  reversal  is  set  aside,  as. 
It  is  a  well  established  rule  of  this  court  that  the  question  of 
variance,  between  the  allegations  in  the  indictment  and  the 
proof,  unless  raised  in  the  court  below,  cannot  be  reviewed 
here. 

SUte  V.  Klasner,  19  N.  M.  474.  482 

VENUE— Motion^-Dltcretion. 

4.  The  court  has  power  to  examine  the  witnesses  offered 
In  support  of  a  motion  for  change  of  venue,  and  his  discre- 
tion, ordinarily,  will  not  be  disturbed. 

State  V.  Garcia,  19  N:  M.  414.  418 

VERDICT — Findinge— "Supported. 

3.  Neither  the  verdict  of  the  jury  nor  the  findings  of  a 
trial  court  will  be  disturbed  in  the  appellate  court,  when  they 
are  supported  by  any  substantial  evidence. 

Trauer  v.  Meyers,  19  N.  M.  490.  494 

VERDICT— Proof— New  Trial. 

6.  Where  no  motion  for  a  directed  verdict  of  not  guilty 
tor  failure  of  proofs  is  made,  and  the  fact  is  not  called  to  the 
attention  of  the  court  in  the  motion  for  a  new  trial,  no  r^ef 
<ian  be  granted  by  this  court.. 

State  V.  parcia,  19  N.  M.  414.  418 

VERDICT— Substantial  Evidence. 

2.  Ordinarily  the  verdict  of  a  Jury  will  not  be  diaturbed 
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in  the  (kppellate  court  when  it  is  fltrpported  by  any  substan- 
tial eyidence. 

State  y.  Gonzales,  19  N.  M.  467.  470 

W. 

WARRANTY  DEED— Mortgage— Loan. 

5.  Where  land  is  conveyed  by  warranty  deed,  and  as  a 
part  of  the  same  transaction  the  grantee  leases  the  prem- 
ises to  the  grantor,  with  the  prlyilege  of  redeeming  or  of 
purchasing  the  same  during  the  term  for  an  amount  equal 
to  a  sum  loaned  by  the  grantee  to  the  grantor,  the  transac- 
tion is  regarded  as  a  mortgage  especially  when  it  appears 
that  the  rent  was  to  be  applied  in  reduction  of  the  debt  or 
to  keep  down  interest. 

Palmer  v.  City  of  Albuquerque,  19  N.  M.  286.  298 

WATER  ADJUDICATION— Decree. 

1.  It  is  a  familiar  and  fundamental  rule  that  a  court  can 
make  no  decree  affecting  the  rights  of  a  person  over  whom 
it  has  not  obtained  Jurisdiction,  or  between  the  parties  be- 
fore it,  which  so  far  involves  or  depends  upon  the  rights  of 
an  absent  person,  that  complete  and  final  Justice  cannot 
be  done  between  the  parties  to  the  suit  without  affecting 
those  rights.  Held,  in  a  suit  to  enjoin  A  from  interfering 
with  a  certain  ditch  and  the  distribution  of  water  therefrom, 
where  A  was  acting  under  authority  of  B,  not  a  party  to 
the  suit,  and  who  owned  an  interest  in  the  ditch,  and  con- 
ducted water  through  the  same  for  the  irrigation  of  her 
lands,  that  B  was  a  necessary  party  to  the  suit,  as  complain- 
ant's right  to  the  relief  depended  upon  an  adjudication  of 
his  right  to  the  use  of  the  ditch  and  water  as  against  B. 
Miller  v.  Klasner,  19  N.  M.  21.  25 

WATER— Beneficial  Use. 

4.    As  it  is  only  by  the  application  of  the  water  to  a  benefi- 
cial use  that  the  perfected  right  to  the  use  is  acquired,  it  is 
evident  that  an  approprlator  can  only  acquire  a  perfected 
right  to  so  much  water  as  he  applies  to  a  beneficial  use. 
State  ex.  rel.  Com.  Ditches  v.  Tularosa  Com.  Ditch, 
19  N.  M.  352.  370 

WATER — Diversion — Remedy. 

4.  The  unlawful  diversion  of  water  from  a  community 
acequia,  or  the  naked  trespass,  unaccompanied  with  great  or 
irreparable  damage  or  mischief,  will  not  warrant  equitable 
relief,  as  the  statute  affords  an  ample  remedy. 

La  Mesa  Community  Ditch  v.  Appelzoeller,  19  N.  M.  75.  42 

W  ATE  R— Service— Delinquent. 

5.  Where  the  state  law'  gives  the  water  company  or 
municipality  a  lien  upon  the  land  and  premises,  for  unpaid 
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dues,  or  uses  words  equivalent,  to  glTlng  a  lien,  a  rule  or 
regulation  of  the  water  company  which  provides  for  shutting 
off  the  supply  and  discontinuing  the  service  until  the  delin- 
quent charges  are  paid,  is  reasonable  and  may  be  enforced 
against  a  subsequent  tenant,  owner  or  occupant  of  the  build- 
ing or  premises  upon  which  the  lien  exists. 

State  ex.  rel.  Scotillo  v.  Water  Co.,  19  N  M  27  32 

WATER  COMPANY— Schedule— Rates. 

1.    W^ere,  under  a  franchise  granted  to  a  water  company 
it  is  provided: 

"Meter  rates  to  consumers  during  the  continuance 
of  this  franchise  shall  not  exceed  the  following  rates: 
200  gallons  or  less  daily,  per  1,000  gallons  ....  $0.36 
Over  200  and  less  than  600  gallons  daily,  per 

1,000  gallons -0.30 

and  so  on  through  the  schedule  of  rates  fixed  by  the  fran- 
chise, the  company  is  not  authorized  to  charge  a  consumer, 
using  more  than  200  gallons  daily,  35  cents  per  1,000  gallons 
for  the  first  200  gallons  used  each  day,  but  only  to  charge 
and  collect  30  cents  per  1,000  gallons  on  the  total  amount 
used,  or  such  charge  as  it  lawfully  may  make  upon  the 
class  of  consumers  in  which  the  amount  used  places  the 
consumer. 

McRae  v.  Water  Co.  19  N.  M.  65.  68 


WATER  COMPANY— City  Council. 

3.  Where  a  franchise  granted  to  a  water  company  pro- 
vides that  the  company  shall  have  the  right  "to  make  rules 
and  regulations,  to  be  approved  by  the  city  council,**  and 
the  company  contends  that  it  has  adopted  and  enforced  a 
rule  which  required  the  consumer  to  pay  the  cost  of  making 
connection  with  its  mains,  before  the  question  can  arise  as 
to  whether  the  rule  in  question  amounted  to  a  construction 
of  the  contract  by  the  city,  it  is  incumbent  upon  the  com- 
pany to  show  that  the  city  council  gave  its  approval  to  the 
same. 

State  ex.  rel.  Otero  de  Burg  v.  Water  Co.,  19  N.  M.  36.  41 

WATER  COMPANY— Non  Payment. 

1.  A  rule  adopted  by  a  water  supply  company,  engaged  in 
supplying  water,  under  a  franchise,  to  a  city  and  its  inhabi- 
tants, which  provides  that  all  bills  shall  be  paid  monthly, 
within  a  reasonable  time  after  they  become  due,  "and  in  case 
such  payment  is  not  made,  the  water  will  be  turned  off  for 
non-payment  and  a  charge  of  one  dollar  made  for  turning 
off  and  turning  on  the  same,  is  reasonable  and  not  discrimi- 
natory, and  may  be  enforced  by  the  company. 

Sei  V.  Water  Co.,  19  N.  M.  70.  73 

WATER  SUPPLY— Contract— Sale. 

2.  An  ordinance  or  contract  of  the  town  of  Hagerman, 
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termed  a  "lease/'  entered  into  for  the  purpose  of  securing  a 
water  supply  for  said  town,  whereby  the  town  was  to  become 
the  owner  at  the  expiration  of  ten  years,  upon  the  payment  of 
1900  per  year  as  rental  for  such  period,  construed  and  held 
to  be  a  contract  of  sale,  and  as  such  a  purchase  by  the  town 
of  water  works  under  Sub-Section  6  of  Sec.  2402,  Compiled 
Laws  of  New  Mexico  (1897),  and  such  contract  held  to  be 
invalid  and  unenforclble  against  the  town  in  a  suit  to  col- 
lect the  rents  by  reason  of  such  contract  not  having  been 
approved  by  vote  of  the  residents  of  the  town  at  a  general 
election. 

Hagerman  v.  Town  of  Hagerman,  19  N.  M.  118.  127 

WATER  8UPPLY«^hutting  Off. 

3.  A  rule  which  provides  for  shutting  off  the  supply  of 
water  from  the  person  who  contracted  for  and  received  the 
water,  in  default  of  pajrment  for  the  same,  is  Just  and  rea- 
sonable and  may  be  enforced  by  the  company,  where  there 
is  no  dispute  as  to  the  amount  owing,  or  the  water  was  not 
furnished  for  some  other  place  or  residence  or  for  a  sepa- 
rate and  distinct  transaction  from  that  for  which  he  is 
claiming  and  demanding  a  water  supply. 

State  ex.  rel.  Scotillo  v.  Water  Co.,  19  N.  M.  27.  31 

WATER  SUPPLY— Service— Expense. 

6.  Where  a  franchise,  under  which  a  water  supply  com- 
pany operates,  requires  it  to  furnish  water  to  private  con- 
sumers at  fixed  rates,  it  must  provide  the  necessary  service 
pipe  from  the  main  line  in  an  abutting  street  to  the  con- 
sumer's property  line,  at  its  own  expense,  unless  the  fran- 
chise imposes  this  burden  upon  the  consumer. 

State  ex.  rel.  Otero  de  Burg  v.  Water  Co.,  19  N.  M.  86.  45 

WITHOUT  NOTICE—- Good  Faith. 

2.  The  words  "good  faith"  used  in  this  section  are  synony- 
mous with  "without  notice." 

Hunt  V.  Oragg,  19  N.  M.  460.  465 

WITNESS— Appeal— <luestion. 

8.  Objections  not  made  in  the  trial  court  to  a  question 
propounded  to  a  witness  will  not  be  considered  on  appeal. 

James  v.  Hood,  19  N.  M.  234.  239 

WITNESS--Non  Resident— Deposition. 

9.  In  a  civil  case,  where  a  witness  resSdes  beyond  the 
Jurisdiction  of  the  court  in  which  such  cause  is  pending,  a 
party  has  no  right  to  rely  upon  the  promise  of  such  witness 
to  attend  the  trial,  but  should  take  his  deposition. 

Bank  of  Commerce  v.  W.  U.  Tel.  Co.,  19  N.  M.  211.       225 

W ITN  ESSES— i  nstruetions — I  mproper. 
3    It  is  improper  for  the  court,  in  the  trial  of  a  criminal 
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case,  to  permit  the  district  attorney  to  aek  wttnessee  If  he, 
the  district  attorney,  did  not  instmet  said  wItneBses  hot  to 
talk  to  anyone  about  the  cause,  and  if  they  did  not,  in  tIo- 
lation  of  snch  inslmctlons,  talk  to  the  attorney  for  the  de- 
fendant about  the  facts  in  the  case;  and,  where  the  court 
erroneously  permits  such  questions  to  be  asked  and  answered, 
it  should,  upon  request,  'instruct  the  Jury  that  the  district 
attorney  had  no  right  to  forbid  witnesses  talking  to  the  at- 
torney for  the  defendant,  about  the  facts  in  the  case,  or  to 
enforce  such  an  order. 

State  Y.  Cooley,  19  N.  M.  91.  106 

WORK  REQUIRED— Time— Extension. 

1.  Sections  29  and  36,  Chap.  49.  S.  L.  1907,  construed. 
Held:  That  financial  inability,  or  lack  of  money  with  which  to 
prosecute  the  work  required,  under  a  permit  to  appropriate 
water,  does  not  constitute  sufficient  justification  for  an  ex- 
tension of  time  by  the  territorial  engineer,  within  which  the 
applicant  is  required  to  complete  one-fifth,  or  the  whole  of 
the  work. 

Rio  Puerco  Irrigation  Co.  v.  Jastro,  19  N.  M.  149.  158 

WRIT  I  NQ8—Partle»—Datea— Contracts. 

1.  Even  if  two  writings  are  executed  on  different  dates 
and  between  different  parties,  they  may  from  their  subject 
matter  be  so  connected  that  even  without  express  reference 
the  later  contract  is  to  be  so  construed  as  to  be  read  in  con- 
nection with  the  earlier. 

Bass  y.  Occidental  Life  Insurance  Co.,  19  N.  M.  193.      199 
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